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PREFACE 


TO 


THE  FIRST  EDITION* 


ALTHOUGH  the  Law  of  Real  Property  forms 
the  most  extensive  and  abstruse  branch  of  our  juris- 
prudence, yet  no  attempt  has  hitherto  been  made  to 
reduce  it  to  a  distinct  and  comprehensive  system.  A 
Digest  of  this  part  of  the  Law  is  therefore  here  offer- 
ed to  the  Profession ;  in  which,  a  systematic  distribu- 
tion is  framed  of  the  general  principles  of  each  title  ; 
supported  by  abridgements  of  the  cases,  in  which 
those  principles  have  been  established,  or  confirmed. 

It  is  but  of  late  years  that  this  mode  of  treating  le- 
gal subjects  has  been  adopted.  Our  abridgements 
and  treatises  on  particular  titles  of  the  law,  formerly 
contained  little  more  than  a  collection  of  the  adjudged 
cases,  that  had  been  determined  on  each  title  ;  dispos- 
ed without  much  method,  and  without  establishing  or 
deducing  any  general  principles. 

There  was,  however,  one  eminent  exception ;  the 
excellent  Essay  on  contingent  Remainders  b  y  the  ate 
Mr.  Feame«  The  perusal  of  that  admirable  work, 
first  suggested  to  the  Author  the  idea  of  attempting  to 
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fomi  a  methodical  arrangeiuent  of  ih6  general  princi- 
ples of  the  Law  pi  Real  Property.     And  upwards 

of  twenty  years  since^  he  submitted  to  the  profession 

.  •  < 

his  Essay  ob  Finei^i  written  ayowedly  on  that  plan. 

The  favourable  reception  with  which  the  Profession 
honoured  that  attettipt,  encouraged  him  to  proceed 
in  discussing  all  the  other  titles  belo'ngiiig  to  this  part 
of  the  law  in  the  sajtne  manner.  In  the  prosecutioii  of 
this  work  he  became  ereiy  day  more  setwible^  thai 
the  true  mode  of  treating  legal  subjects,  as  well  as  oih* 
er  branches  of  science,  is  by  a  systematic  distributiMi 
of  abstritot  principles,  illustrateid  and  supported  by  aid* 
judged  cases.  In  this  klea  he  was  fuUy  confirmed  by 
the  authority  of  the  late  Sir  William  Jones  ;  who  has 
tnily  said,  "  If  law  be  a  science,  and  reaJly  d^mrve 
so  sublime  a  name,  it  must  be  founded  on  principle^ 
and  claim  an  exalted  rank  in  the  empire  of  reason. 
But  if  it  be  merely  an  unconnected  series  of  decrees 
and  ordinances,  its  use  may  remain,  though  its  dignity 
be  lessened  :  and  he  will  become  the  greatest  lawyer 
who  has  the  strongest  habitual  or  artificial  memory.''* 

Although  the  portion  of  time  which  the  author  has 
been  able  to  spare  from  the  avocations  of  his  profes- 
sion, has,  for  several  years,  been  employed  in  the  exe- 
cution of  this  work,  yet  he  is  conscious  that  many  omis- 
sions, and,  he  fears,  errors,  may  be  discovered  in  it 
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But  such  must  be  the  case  in  every  attempt  of  this 
nature.  Those,  who  are  most  conversant  in  our  law, 
will  be  most  sensible  of  the  impossibility  of  attaining, 
or  even  approaching  to  perfection.  Such  indeed  is 
the  condition  of  human  knowledge,  that  the  same  ob- 
servatiqn  is  applicable  to  almost  every  branch  of  sci- 
ence. 

A  late  learned  and  reverend  prelate  has  justly  re- 
marked, that  "  a  system  arising  from  the  collection 
and  arrangement  of  a  midtitude  of  minute  particulars, 
which  often  elude  the  most  careful  search  ;  and  some- 
times escape  observation,  when  they  are  most  obvi- 
ous, must  always  stand  in  need  of  improvement."* 


IX 


THE  favourable  reception  which  this  Work  has 
met  with  from  the  Profession,  induced  the  Author  to 
add  to  the  present  edition  a  Preliminary  Dissertation 
on  Tenures ;  together  with  a  Chapter  on  the  Statute 
of  Frauds.  And  also  to  use  his  utmost  endeavours, 
by  a  careful  revision  and  correction  of  the  whole,  and 
by  the  addition  of  many  new  cases,  to  render  it  more 
complete. 

t  III 

*  Prefmcft  to  Doctor  J^w(h*t  Gramioar. 
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Several  kinds. 
Tenutes  by  wfaidi  it  is  held. 
1.  Corporeal  or  Land. 
Estates  therein. 

1,  Quantity  of  Interest. 
(U  Freehold. 


1,  Estate  in  Fee  Simple, 
8.  Estate  in  TaiL 

3.  Estate  for  Lifb. 

4.  Estate  tail  after  possibiUtjr,  fi;^^ 

5.  Curtesy.  » 

6.  Dower. 
1^7.  Jointure, 

2.  Less  than  Freehold. 

i}.  Esute  for  years. 
2.  Estate  at  Will,  and  at  Su0erance. 

3.  Cqstomjuy. 
Copyhold. 

4  Equitable. 

J  1.  Use.  ' 
(8.  Trust 
6.  Upoii  Con<fition. 
6.  As  a  Pledge  or  Secmity. 

(  1 .  Estate  by  Statute  Merchant,  &c 
(8.  Mortgage. 
2,  Time^of  Enjoyment,    , 
'  1.  Possession. 

2.  Remainder.    ' 
f  3.  Reversion. 
\  3.  Number  and  connenon  of  the  Tenants. 
'  1.  Severalty. 

2.  JoinMenaney. 

3.  Coparcenary.  . 

4.  Common. 
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2.  IncorporeaL 

^1,  Advowson. 
2.  Tithes. 
8.  Common. 
4.  Ways. 
6.  Offices. 

6.  Dignities. 

7.  FranchisQfl. 
^8,  Rents. 


Title  themto. 

il.  Descent. 
2.  Purdiase'. 
'  1.  Escheat. 

2.  Prescription. 

3.  Alienation, 
fl.  Deed. 
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2.  Matter  of  Record. 
Private  act. 
King's  Grant. 
Fine. 
Reooveiy. 

3.  Special  Custom. 

4.  Devii^ 
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•« 


IT  is  generaUy  agreed  that  the  laws  of  England  are  de^  Sources  of 
riTed  from  those  of  the  northern  nations,  who,  migrating  from  JJ*  EngUih 
the  forests  of  Germany,  overturned  the  Roman  empire,  and  es- 
tablished themselves  in  the  southern  part  of  Europe. 
Vol.  I.  1 
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2.  Bofli  the  Danes  and  Saxons  were  undoubtedly  swaiiu^ 
from  the  northern  hive  :  it  may  therefore  be  presumed  that  the 
description  which  Tacitus  has  left  us  of  the  manners  and  cus- 
toms of  the  Germans  is  in  every  respect  applicable  to  them ; 
and  as  the  Saxons,  upon  their  establishment  in  England,  exter- 
nunated  rather  than  subdued  the  antient  inhabitants,  they  intro- 
duced their  laws,  without  adopting  the  smallest  portion  of  those 
which  prevailed  among  the  antient  Britons. 

S.  The  French  nation  also  derive  their  origin  from  a  tribe  o^ 
Germans,  who  crossed  the  Rhine  under  Clovis,  and  established 
themselves  in  the  northern  provinces  of  France. 

4.  The  diflferent  German  tribes  were  first  governed  by  codes 
of  laws  formed  by.  their  respective  chiefs.     One  of  the  most  an- 
tient of  these  is  the  Balic  law,  which  is  generally  supposed  to 
have  been  written  in  the  fifth  century. 
ta^ni  dee  5.  Montesquieu  says  the  tribe  of  the  Riquarian  Franks,  hav- 

Loix,  1.  28.  ing  united  themselves  to  the  Salian  Franks,  under  Clovis,  pre- 
served their  original  customs.  That  Theodoric,  King  of  Aus- 
trasia,  got  them  reduced  into  writing:  He  also  collected  the 
Laws  of  the  Bavarians  and  Germans,  who  were  subject  to  his 
Kingdom.  Charlemagne,  who  was  the  first  conqueror  of  the 
Saxons,  gave  them  a  code  of  laws,  which  is  still  extant. 
*  S  ^*  While  Clovis  and  his  descendants  governed  *Prance,  that 

country  was  ruled  by  the  Theodosian  code,  and  the  laws  of  the 
different  German  tribes,  who  had  settled  there.  But  the  Theo- 
dosian code  was  in  course  of  time  abrogated  or  forgotten ;  be- 
cause great  advantages  were  allowed  to  those  who  lived  under 
the  Salic  law, 

7.  During  the  reigns  of  the  first  French  monarchs,  a  general 
^  assembly  of  the  nation  took  place  every  year,  in  the  month  of 
"*  March,  afterwards  in  the  month  of  May ;  where  many  ordi- 
nances were  made,  which  acquired  the  force  of  law,  and  were 
called  capUtdaria, 

Montesq.  1.  ®'  The  introduction  of  feuds  produced  a  variety  of  regula- 
26.  c,  9.  tions,  inconsistent  with  the  antient  codes  of  laws ;  and  France 
*  •  *  became  at  that  time  divided  into  an  infinite  number  of  small 
seigniories,  whose  lords  acknowledged  a  feudal  dependency  only, 
not  a  political  one,  on  the  monarch.  In  consequence  of 
this  circumstance  it  became  impossible  that  they  should  all  be 
regulated  by  the  same  laws.  The  codes  of  the  Germans  and 
the  capitularia  were  superseded  by  these  local  customs :  each 
seigniory  and  province  had  its  own*;  and  there  were  scarce  two 
seigniories  in  the  whole  kingdom  whose  customs  agreed  in  every 
particular. 

9.  All  these  customs  were  reduced  into  writing,  by  the  direc* 
tion  of  the  kings  of -France,  in  the  course  of  the  fifteenth  cen- 
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tury,  and  authenticated  by  the  most  eminent  lawyers  and  magis- 
trates of  tbq  dijQTerent  provinces  ;  but  they  had  in  general 
been  put  into  writing  by  private  individuals,  long  before  that 
period. 

10.  Normandy,  like  all  the  other  provinces  of  France,  was 
governed  by  its  own  customs  ;  when  it  was  ceded  to  Rollo,  in 
the  year  912,  he  caused  an  enquiry  to  be.  made  into  its  ancient 
usages  and  added  his  sanction  to  their  former  authority.     Now 

*a8  Normandy  did  not  experience  those  troubles  and  revolutions        *  4 
which  disturbed  the  other  parts  of  France,   during  the  tenth  and 
eleventh   centuries,   it  is  generally  supposed  that  the  original  Houard'a 
laws  and   customs  of  the   Franks  were   preserved   with  more  pr^ftfce!"' 
purity,  and  suffered  less  from  a  mixture  of  the   canon  and  civil 
law,  in  Normandy,  than  in  any  other  provmce  of  France. 

11.  Upon  the  establishment  of  the  Normans  in  England,  the 
whole  customary  law  of  that  province,  which  according  to  Bas- 
nage,  one  of  its  best  commentators,  had  been  already  reduced 
into  writing,  was  introduced  here.  And  as  our  kings  had  great 
possessions  in  France,  and  frequently  visited  that  country  for 
two  centuries  after  the  conquest,  they  borrowed  from  the  French, 
many  of  the  improvements  which  were  made  in  their  jurispru- 
dence, and  established  them  in  England. 

12.  If  these  facts  are  admitted,  it  will  follow  tjiat  the  prime- 
val customs  of  the  Germans,  as  described  by  Tacitus,  the  codes 
of  the  different  German  tribes,  f  together  with  the  laws  of  the  / 
Oennans  during  the  middle  ages  ;  the  capiiularia  of  the  French 
nionarchs  of  the  two  first  races ;  and  the  customs  of  the  difierent 
provinces  of  France,  particularly  those  of  Normandy,  are  the 
2%al  sources  from  which  our  ancient  laws  can,  with  any  certain- 
ty, be  deduced. 

18.  Upon  these  grounds  I  shall  proceed  to  enquire  into  the  y"Si, 
origin,  and  nature  of  feuds.     In  the  ninth  and  tenth  centuries  > 
there  were  only  two  tenures,  or  modes  of  holding  land,  upon 
the  continent ;  which  were  called  allodial  and  feudal.     AUodi- 
al  lands  were  those  whereof  the  owner  had  the  domtfttum  direc* 
turn  *€t  verum ;  the  complete  and  absolute  property,  free  from  *     6 

all  services  to  any  particular  lord.     •iUodium  proprietus  qua  a 
ntdlo  recognoscitur.     Tenere  in  aUodiuniy  id  est  in  plenam  et  abso^  Dmnoalio, 
l^am  proprietatem.     Habet  integrum  et  directum  dominium^  quale  Art.  46.  n.  !• 
<>  principio  dejure  gentium  fuit  distributum  ^  distinctum,     80  that 
the  owner  of  an  aUodium  could  dispose  of  it  at  pleasure,  or  trans- 
Qiit  it  as  an  inheritance  to  his  children. 


tSir  Henry  Spelman  says,  *  Inlcgibas  Henrici  I.  Regis  AnglisB  multa  re- 
P«rio  e  lege  Salica  deprompta  ;  intcrdam  QomiDatim,  interdam  rerbatim/ 
Gloss,  Yoce  Lex. 
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1 4.  A  feud  was  a  tract  of  land  held  by  a  voluntary  and  gra« 

tuitouB  donation,  on  condition  of  fidelity  and  certain  services ; 

which  were  in  general  of  a  military  nature.     The  tenure  of  the 

feudatory  was  of  the  most  precarious  kind,  depending  entirely 

^     on  the  will  and  pleasure  of  the  person  who  granted  the  feud. 

DaBelloGal.      15.  We  learn  from   C«sar  and  Tacitus  that  the  indiridual 

De  i/lov^Ger\  Crerman  held  no  private  property  in  land  ;  that  it  was  his  na- 

c«  36.  tion  or  tribe  which  allowed  him  annually  a  portion  of  ground 

for  his  support ;  that  the  ultimate  property  or  dominium  venm 

of  the  lands  was  vested  in  the  tribe ;  and  that  the  portions  dealt 

out  to  individuals  returned  to  the  public,  after  they  had  reaped 

the  fruits  of  them.     Thus  Tacitus  says,  Jigiipro  numero  cultor- 

urn  ab  univerais  per  vices  oecupantwr,  quos  mox  inter  se  secundvm 

dignafionem  partirmtur,      I^mlUatem  partiendi  camporum  spatia 

prestarU ;  arva  per  annos  mutanty  et  superest  ager, 

16.  With  these  ideas  and  this  practice,  the  Germans  made 
conquests  :  when  they  acquired  a  province  of  the  empire,  the 
land  became  the  property  of  the  victorious  nation  ;  each  indivi- 
dual laid  claim  to  a  share  of  it ;  a  tract  of  ground  was  accor- 
dingly marked  out  for  the  leader  of  the  expedition,  and  to  the 
inferior  ordejrs,  portions,  corresponding  to  their  respective  merit 
and  importance,  were  allotted. 
*  6  *17.  As  the  quantity  of  land  thus  acquired  was  not  sufficient 

to  allow  of  an  annual  change,  and  as  the  increased  knowledge 
of  agriculture,  and  the  refinement  of  manners  which  then  took 
yy  place,  would  have  rendered  such  an  annual  change  extremely 
inconvenient ;  the  lands  thus  given  became  the  permanent  pro* 
perty  of  the  occupiers. 

18.  The  situation  of  a  German  tribe,  on  its  first  establish- 
ment in  a  conquered  country,  being  extremely  precarious,  the 
necessity  of  defence  induced  the  chiefs  to  annex  to  each  grant 
or  allotment  of  land  a  condition  of  military  service ;  the  gen^ 
erality  of  writers  have  concluded  from  this  circumstance  that 
the  cdlotments  of  land  origmally  made  to  the  individuals  of  a 
German  tribe,  on  their  first  establishment  in  a  conquered  country, 
were  mere  benefida  or  feuds ;  and  have  derived  from  thence  the 
origin  of  the  feudal  law.  But  a  variety  of  arguments  may  be 
produced  to  prove  that  the  lands  thus  granted  were  not  feuds. 

19.  It  is  universally  admitted  that  feuds  were  originally  vol- 
untary and  gratuitous  donations,  to  be  held  at  the  mere  will 
of  the  giver,  who  could  resume  them  at  pleasure. '  Now  when 
the  Germans  first  settled  in  the  southern  parts  of  Europe,  they  en- 
joyed a  very  great  degree  of  liberty ;  upon  the  distribution 
of  the  lands  in  a  conquered  province,  each  individual  claimed 
that  portion  of  them  to  which  his  rank  and  services  entitied  him, 
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not  as  a  favour,  but  as  a  right ;  beio^^  the  just  reward  of  his 
toik  Nor  can  it  be  supposed  that  a  people  who  did  not  con- 
quer for  their  chie&  only,  but  also  for  themselves,  should  sub- 
mit to  hold  their  acquisitions  as  the  voluntary  and  gratuitous 
donations  of  their  leader ;  and  on  so  precarious  a  tenure  as  his 
win  and  pleasure. 

*tQ.  The  feudal  system  was  not  generally  established  till  some  *  •^ 

centuries  after  the  settlement  of  the  Germans  in  Italy  and 
France.  The  circumstance  of  annexing  a  condition  of  military 
lervice  to  a  grant  of  lands  does  not  imply  that  they  are  held  by 
a  feudal  tenure :  for  the  possessors  of  allodial  property,  who 
were  called  in  France  libtri  Iwrmnesy  were  bound  to  the  perfor- 
numce  of  military  service.  ^^^.^  p^^^,.^/ 

2L  Some  very  respectable  French  writers,  among  whom  is  Roberi son's 
Mons.  Bonquet,  derive  the  word  allodiufn  from  Io»,  which  signi-  ^^*y'  j'^g^' 
fies  lot,  and  conclude  from  this  etymology,  that  aUodial  proper- 
ty was  that  which  was  acquired  by  lot,  upon  the  first  distribu- 
tion of  lands  among  the  Franks. 

22,  The  original  idea  of  feuds  appears  to  have  been  derived  ^  ^^^*  ♦  i^- 
from  the  following  circumstances.     Tacitus  says,  the  chief  men  b.  30.  c.  3. 
among  the  Germans  endeavoured  to  attach  to  their  persons  and  Robertson  id. 
interests  certain  adherents  whom  they  called  Camites.     Insignis 
nobiUtaSy  aut  magna  patrutn  meritaj  principis  dignoHonem  etiam 
fiiolescentulis  adsignant.     Ceteri  robusHoribus  acjampridem  pro-  ^ 
hat^  aggregatUur;  nee  rubor  inter  camites  aspici.     Gradus  qutne^ 
Ham  et  ipse  comntUaius  habetj  judieio  ejuSy  quern  sectantur :  magna 
jue  et  camUum   (Emtilalio,  quibus  primus  apud  principem   suum 
toeus ;    et  prindpum,    cut  plurmi   et   acerrimi    CGmites.     Hoc 
^gnUaSj  A<B  viresy  magno  semper   electorum  juvenwn  globo  ctr- 
cwndari ;  in  pace  deeusy  in  bello  prasidium, 

23.  This  custom  was  continued  by  the  German  princes  in 

tbeir  new  settlements :  those  eomites  or  attendants  were  called  Balw,  v.  % 
^'^ft,  ^ntrustionesy  Leudes  Homines  in  Truste  Regis,     The  com-  Montesq. 
portion  paid  for  the  murder  of  a  person  of  this  description,  (the  id.  c.  16. 
only  standard  by  which  we  are  enabled  to  judge  of  the  *rank  ^ 

and  condition  of  persons  in  the  middle  ages,)  was  triple  to  that 
paid  for  the  murder  of  a  common  freeman. 

24.  While  the  German  princes  remained  in  their  own  coun- 
.try,  they  courted  and  preserved  the  favour  of  their  eomites f  by  pre- 
seats  of  arms  and  horses,  and  by  hospitality.  Thus  Tacitus  says, 
Etigunt  {eomites)  principis  sui  liberalitatey  Ulum  beUatorum  equumy 
HHam  erumtum  victricemque  frameam.  ^am  q^li  et  quamquam 
^KoinpH,  largi  tamen  aparatuspro  stipendio  cedunt.     When  these 

princes  settled  in  the  countries  they  had  conquered,  they  bestow-  pn  Cannes, 
^  a  part  of  the  lands  allotted  to  them,  which  were  know  n  by  ^!^"  g^°*^* 


6  Tenures.  Ch.  I  $  34 — 28. 

the  name  of  ipiscus.  Regis  or  Domanium  RegiSy  on  their  adher« 
ents>  as  the  reward  of  their  fidelity. 

25.  These  donations  were  originally  called  benefidd,  because 
they  were  gratuitous  ;  in  course  of  time  they  acquired  the  name. 

Balas,  of  feuda.     The  persons  to  whom  this  kind  of  property  was 

y.  I.  453.  V.  given,  became  thereby  subject  to  fidelity,  and  the  performance 
of  military  services,  to  those  from  whom*  they  received  them. 

26.  Mons.  Bignon  in  his  notes  on  the  Formulae  of  Marcul- 
phus  jsays — Proprietate  et  fisco  duce  notantur  bonorum  spefiies^  et 
velut  maxima  rerum  divisio  qum  eo  sectdo  recepta  erat.  Omnia  namque 
previa,  aut  propria  eranty  autjiscaliay  propria  seu  proprietaUs  dtee- 
bantur,  qux  ntUliusjuri  obnoxia  erarU^  sed  optima  maxima  jure  posA' 
debatUur  ;  ideoque  ad  hodredes  trdnsibant  Fiscalia  vera  bewjieia^ 
sivefiscij  vacabani\try  qwB  a  Rege  ut  plurimum  posteaque  ab  aliUt 
itaconcedebantur^  ut  certis  legibus  servitiisque  obnoxia^  cum  vita  aid' 
pientis  finirentur. 

27.  The  learned  Muratori,  in  his  t^ntiquiteUes  Italics  Medu 
.ZEvi,  has  given  a  dissertation  on  allodial  *and  feudal  tenures. 

^  9  He  states  tliat  feuds  derive  their  origin  from  the  Grermans,   and 

were  originally  called  benejida.  That  the  antient  vasH  et  vaS' 
salli  were  persons  who  attached  themselves  to  kings  and  prin- 
ces, in  order  to  acquire  the  privileges,  to  which  those  who  form- 
ed a  part  of  their  families  were  entitled,  and  also  in  the  hope 
of  obtaining,  from  the  liberality  of  their  lords,  benejidny  that  is, 
the  usufruct  of  a  portion  of  their  royal  demesnes,  during  the 
lives  of  their  lords.  That  whenever  a  person  of  noble  birth  at- 
tached himself  in  this  manner  to  a  prince,  he  took  an  oath  of 
fidelity  to  him,  and  was  afterwards  called  vassus  or  vassaUus. 
That  these  words  occurred  in  a  capitularium  of  Louis  the  Pious, 
of  the  year  823.  That  to  constitute  a  vassus,  it  was  not  ne- 
cessary he  should  have  a  benejidum.  That  an  alhdium  was  an 
inheritance  which  might  be  alienated  at  the  pleasure  of  the  pos- 
sessor :  and  the  words  by  which  it  was  granted  usually  were, 
tU  proprietario  jure  teneat  atque  possideat ;  seu  fadat  inde  quicqwd 
volueriif  tarn  ipse,  quamque  hceredes  ipsius, 

28.  Although  feuds  were  originally  granted  by  kings-  and 
princes  only,  yet  in  a  short  time  the  great  lords  to  whom  the 
kings  had  allotted  extensive  tracts  of  land,  partly  from  a  dispo- 
sition to  imitate  their  superiors,  and  partly  for  the  purpose  of  at- 
taching persons  to  their  particular  fortunes,  bestowed  a  porticm 

.  of  their  demesnes,  as  benefices,  or  feuds.  The  greater  part  of 
the  lands  were  however  held  by  an  allodial  tenure,  till  the  be- 
ginning of  the  tenth  century,  when  the  feudal  system  appears  to 
have  been  generally  adopted. 
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29.   As  aHodial  property  was  much  ipore    desirable  than 
feadal,  such  a  change  appears  surprising;  especially  ^whe)i  we  *  10 

are  informed  that  allodial  property  was  frequently  converted  in- 
to feudal,  by  a  voluntary  deed  of  the  possessor. 

SO.  The  reasons  which  induced  the  proprietors  of  allodial  Esprit  des 
hods  to  convert  them  into  feuds  are   thus  explained  by   the  c.  8.     • 
President  Montesquieu.     Those  who  held  feuds  were  entitled  to  Uerve^  v.  t. 
great  privileges ;  the  composition  or  fine  for  the  commission  of     ^' 
a  crime,   against  a  feudatory,  was  much  greater  than  that  for 
a  person  who  held  his  lands  by  an  allodial  tenure.     But  the 
chief  motive  for  this  alteration  was,  to  acquire  the  protection  of 
some  powerful  lord ;  without  which,  in  those  times  of  anarchy 
aiui  confusion,  it  was  scarce  possible  for  an  individual  to  pre- 
ficnre  either  his  liberty  or  his  property.     These  and  probably 
other  reasons,  with  which  we   are  unacqusdnted,   produced  an 
extension  of  the  feudal  tenure  over  the  whole  western  word. 

/SI.  Feuds  upon  their  first  introduction  were  regulated  by 
nnwritten  customs.  In  the  year  1170,  the  Emperor  Frede- 
rick Barbarossa  directed  a  code  of  the  feudal  law  to  be  compil- 
ed, which  was  accordingly  executed,  and  published  at  Milan.  GiannoQe, 
It  was  called  the  Liber  Fetidorum,  and  was  divided  into  five  B'13«c.3* 
books,  of  which  the  two  first,  and  some  firagments  of  the  three 
bst,  still  exist,  and  are  printed  at  the  end  of  all  the  modern 
e£dons  of  the  Corpus  Juris  CivUis.  This  work  is  probably  no 
more  than  a  collection  of  the  customs  most  generally  adhered 
to  in  feudal  matters ;  and  the  constitutions  of  the  Emperors 
Lotharius,  Conrad,  and  Frederick,  respecting  feuds. 

88.  A  feud  is  thus  defined  by  Crsig— Est  feudum  beneficium  ^^^^""'^"^  ^f- 
^eu  benevola  et  libera  rei  immobilisy  aut  (zqtdpolentis,  concession  cum 
tUitti dofiiimt (rofw/a^tone ;  *retenta  proprietate^  seu  domino dfrec*      *  t% 
tOy  subfideUtatSy  et  exhibitione  servitiorum  honestorvm,  • 

SS.  It  was  benevola  et  libera  concession  for  it  was  supposed  to 
have  been  originally  granted  from  motives  of  mere  benevolence 
and  not  for  any  sum  of  money,  or  other  valuable  consideration ; 
or  as  it  is  expressed  in  the  Liber  Feudorum-^Tantwm  ex  amore 
el  honore  aequirendem  est  feudum, 

Rei  immobiHs, — ^That  is,   nothing  but  land  or  immoveable  lji,,  i.Tif. 
property  could  be  granted  as  a  feud.  97. 

Domirri  utSis. — ^The  Civilians  distinguish  between  the  propri- 
tiasy  and  the  domimum  utHe.  The  proprietas  is  the  absolute 
property ;  the  dominium  utUe  is  only  the  right  of  using  the  thing 
for  a  certain  time. 

SubfidelUate. — This  was  the  bond  of  connexion  between  the 
lord  and  his  vassal ;  it  was  the  most  essential  circumstance  itx 
4ie  cootect,  as  will  be  shewn  hereafter. 
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Serfntiarum. — Services  were   also  essential  to  a  feud ;   tfiey 
\  were  generally  of  a  military  nature ;  but  still  feuds  were  not 
unfrequently  granted  in  consideration  of  other  services. 
Herre   V.  I.      35.  A   modem  French  writer  observes  that  it  willappear, 
370—372.       from  an  attentive  consideration  of  the  origin  and  progress  rf 
feuds,  to  have  been  the  lord's  intention,  to  secure  a  constant  ac» 
knowledgment  •f  the  grant,  as  long  as  it  subsisted ;  in  which  it 
differed  from  all  other  contracts;  and  from  which  a  gift  of  a 
feud  ought  to  be  defined.      Une  concession  faite  a  la  charge  d?  tme 
reconnoUance  totyows  subsUtante,  qvi  doit  se  mantfester  dt  la  mo- 
niere  convenue.  ^ 

kia<U.^°  ^^-  '^^  ^^  ^^d  1^^  general  division  of  feuds  was   into 

proper,  and  improper  ones.  Proper  feuds  were  such  as  were 
purely  military,  given  vnilitiit  gratia ;  without  price  or  stipula- 
*  12  tion,  to  persons  duly  ^qualified  for  military  service.  Improper 
feuds  were  those  which  did  not  in  point  of  acquisition,  services, 
*  and  the  like,  strictly  conform  to  the  nature  of  a  mere  mSitaiy 
feud,  such  as  those  that  were  sold  or  bartered  for  any  equiva- 
lent, or  granted  free  from  all  services ;  or  in  connderation  of 
any  certain  return  of  service. 

37.  A  feud  was  however  always  considered  as  a  proper  one^ 
unless  the  contrary  appeared  ;  -  which  could  only  be  proved  by  a 
reference  to  the  ori^nal  investiture.  Hence  arose  the  maxim 
in  the  feudal  law, — terior  inoestitutod  inspiciendus.  Improper 
feuds  were  distinguished  from  proper  ones  by  those  qualities 
only  in  which  ihey  varied :  for  in  all  other  respects  they  were 
considered  as  proper  feuds. 
^  38.  A  feudum  ligium  was  that  for  which  the  vassal  owed  fe- 
alty to  his  lord,  against  all  persons  whatever  without  any  ex- 
ception. A  feudum  non  ligium  was  that  for  which  the  vassal 
owed  fealty  to  his  immediate  lord ;  but  with  an  exception  in  fa- 
vour of  some  superior  lord. 

39.  A  feudum  antiquum  was  that  which  had  descended  to 
Crai  Lb  I  ^^^  vassal  from  his  father,  or  some  more  remote  ancestor.  A 
Tit  10.  111.'  feudum  notmm  was  that  which  was  originally  acquired  by  the 

vassal  himself. 
Idem,  1 12.         49^  ^  fg^J  grafted  by  a  sovereign  prince,  to  hold  unmedi- 
ately  of  himself,  with  a  jurisdiction,  was  called  feudum  nobile, 
^  and  conferred  nobility  upon  the  grantee ;  where  a  title  of  honor 
was  annexed  to  the  lands  so  granted,  it  was  called  feudum  dig- 
nitatis. 
Inreatitore.         41.  Feuds  were  originally  granted  by  a  solenm  and  public 
delivery  of  the  very  land  itself,  by  the  lord  to  the  vassal  in"  the 
«!*Tit-*i9t      presence  of  the  convassalli,  or  other  vassals  of  the  lord,  which  was 
Lib.  2'  Tit.  8.  called  investihira.    It  is  thus  described  by  Corvinus.— /iM^e^Mti* 
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ra*abmve8t%endo  dictOi  quod  per  earn  vassallusy  possessionem  quasi  *  IS 

veste  induatur.     This  ceremony  was  so  essentially  necessary  to 

the  creation  of  a  feud,  that  it  could  not  be  constituted  without 

it — Sciendum  estfeudum  smeinvestiiura  nuUo  modo  consHtui  posse,  ^jj*  S'*^  ^' 

42.  The  convassalli  or  pares  were  the  only  persons  who  could 
be  witnesses  to  the  investiture  ;  their  presence  was  requh*ed»  as  idem,  Tit. 
much  fot  the  advantage  of  the  lord,  as  of  the  tenant :  of  the  ^* 
lord,  that  if  the  tenant  was  a  secret  enemy,  or  otherwise  unqual- 
ified, he  might  be  apprised  of  it  ;  and  that  they  might  bear  tes- 
timony of  the  obligations  which  he  contracted :  of  the  tenant, 
that  they  might  testify  the  grant  of  the  lord,  and  for  what  servi- 
ces it  was  made :  lastly,  for  their  own  advantage,  that  they  might 
know  who  was  the  tenant,  and  what  land  he  held. 

4S.  As  it  was  frequently  inconvenient  for  the  lord  to  go  to 
the  lands  intended  to  be  granted,  the  improper  investiture  was  ^z 
introduced ;  which  was  a  symbolical  transfer  of  the  lands,  by 
the  delivery  of  a  staff,  a  sword,  or  a  robe ;  which  last  bemg  the  Lib.  Feod.  jB. 
most  common  method  among  the  immediate  vassals  of  kings  '^^^*  ^* 
and  princes,  gave  rise  to  the  word  investiture. — InvesHtura  qui* 
demproprie  dicitur  possessio  ;  abusioo  autem  modo  dicitur  investi' 
tUTtty  quando  hasta  vel  aUud  eorporum  quidlibet  porrigUur  a  domi* 
fM>,  se  investituram  facere  dieente.     Quern  si  quidem  ab  illo  fiat 
qui  alios  habet  vassaUos.  saUem  coram  duobus  ex  iUis  solemniter  _ 
jim  debet:  alioque  licet  <dii  vntersint  testes^  inoestUura  minime  3.Tu!si$4. 
ffokt, 

44.  It  appears  from  the  above  description  that  a  proper  in- 
vestiture and  possession  are  synonymous  terms :  whenever  there- 
fore investiture  is  distinguished  from  possession,  it  is  an  improper 
one. 

*45.  The  services  which  the  vassal  was  bound  to  perform*  *  14 

were  declared  by  the  lord,  at  the  time  of  ^the  investiture,  in  the 
presence  of  the  other  vassals.  As  a  verbal  declaration  of  the 
terms  on  which  a  feud  was  to  be  held,  might  be  foi^otten  or 
mistaken,  it  became  usual  for  the  tenant  to  procure  a  writing 
from  the  lord,  containing  the  terms  upon  which  the  donation  Craigi  M.  1 7» 
was  made,  witnessed  by  the  other  vassals  ;  which  was  called  a 
breve  testatum.  Where  the  lord  could  not  conveniently  come 
to  the  land,  he  delivered  to  the  vassal  a  breve  testatumy  as  an 
improper  investiture ;  with  a  direction  to  some  person  to  give 
him  actual  possession. 

46.  A  breve  testatum  being  a  much  better  sfecurity  than  a 
verbal  declaration,  those  who  acquired  feuds  preferred  this  im- 
proper investiture,  with  a  subsequent  delivery  of  the  possession,  * 
to  a  proper  investiture.     So  that  in  process  of  time  the  feudal 
Vol.  I.  2 
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writers  divided  an  improper    investiture  into   three  parts :  a 
breve    testatum^   a  jrrcBceptum   seisincs,    and  a  pos^esHams    tra^ 
diiio. 
Oath  of  Fi-        47.  Upon  the  creation  of  a  feud,   a  connexion   and  umcn 
delitj, .  arose  between  the  lord  and  his  vassal,  considered  by  the  feudal 

writers  as  stronger  than  any  natural  tie  whatever,  which  the 
tenant  was  obliged  to  acknowledge  by  immediately  taking  the 
Lib.  Feud.  t.  oath  of  fidelity  to  the  lord,  in  these  words — Ego  JNT.  (vaBsallus) 
' '    '  super  hcec  Sancta  Dei  Evangelia  juro  quod  ab  hac  hora  in  arUea 

usquead  ultimam  vU(Z  mece  diem  tibi  M.   (domino)   meo  Jidelis  era 
contra  omnem  hominem ;  excepto  Rege^  vcl  priori  dommo  meo, 

48;  The  idea  of  this  oath  appears  to  have  been  taken  frora 

the  obligation  which  existed  between  the  German  princes  and 

*.  15       their  comites.     Thus  Tacitus  *8ays — Ulum  defendere^  fueri,  sua 

quoque  fortia  glorim  ejus  assigntxrey  prcRcipuum  sacramerUum  est. 

Wright,  35.        49.  Fealty  was  so  essentially  requisite  to  the  nature  of  a  feud, 

whether  a  proper  or  an  improper  one,   that  it  could  not  exist 

without  it.     For  if  lands  were  given  without  a  reservation  of 

fealty,  the  tenure  was  considered  as  allodial ;  but  the  oath  of 

fealty  might  be  dispensed  with. 

Homag««  50.  When  feuds  became  hereditary,  another  ceremony  was 

added,  called  Komagiumy  or  hominiumy  which  was  performed  in 

this  manners    The  vassal  being  uncovered  and  ungnrt,   knelt 

down  before  his  lord  and  putting  his  hands  within  those  of  his 

lord  said — Devenio  homo  vester  de  tenemento  quod  de  vobis  teneo 

'  et  tenere  itbeOy  et  fidem  vobis  portabo  contra  omnes  genles.     The 

lord  then  embraced  the  tenant,  which  completed  the  homage. 
^«rv«|  51.  Fealty  and  homage  have  often  been  confounded  by  the 

Monteiq.     '   feudal  writers,  but  improperly.     For  fealty  was  a  solemn  oath, 
9.31.  c.  33.  made  by  the  vassal,  of  fidelity   and   attachment  to  his  lord; 

,  whereas  homage  was  merely  an  acknowledgment  of  tenure. 

Lord  and  "         ^^-  ^^  consequence  of  the  feudal  connexion,  several  duties 

Vassal  arose,  as  well  on  the  part  of  the  lord  as  of  the  vassal.     With 

respect  to  those  which  the  lord  owed  to  his  vassal,  it  wa3  a 

maxim  of  the  feudal  law  that  though  the  vassal  only  took  the 

bath  of  fealty,   and  did  homage ;  and  the  lord  on  account  of 

his  dignity  took  none,  yet  was  he  equally  obliged,  as  if  he  had 

taken  it,  to  do  and  forbear   every  thing,  with  respect  to  the 

vassal,  wWch  the  vassal  was  bound  to  do  and  forbear  towards 

the  lord :  so  that  the  duties  of  both  were  in  several  respects 

reciprocal. 

m  g        63.  As  for  the  duties  which  the  vassal  owed  the  lord,  they  are 

i,'g    **  *  thus  described  in  the  Liber  *Feudorum. — Qui  dommo  suo  fideUta^' 

temjuraty  ista  sex  in  memoria  semper  h(Aere  debet     Incohimey  Mvmy 

honestumy  uHle^fadleyposstbUe.     These  were  however  all  reduced 

to  the  two  heads  of  counsel  and  aid.    Under  counsel  was  inclu- 
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ded  not  only  giving  faithful  advice  to  the  lord,  but  also  keeping 
his  secrets,  and  attending  his  courts  ;  in  order  to  enable  him  to 
distribute  justice  to  the  rest  of  his  tenants. 

54.  Aid  might  either  be  in  supporting  the  lord's  reputation 
and  dignity,  or  in  defending  his  property.  By  aid  to  his  per» 
son,  the  vassal  was  not  only  obl^ed  to  defend  his  lord  against 
his  private  enemies,  but  also  to  assist  him  in  his  wars  :  and  feuds 
were  in  general  ori^nally  granted  on  condition  of  military  service, 
which  was  tp  be  done  in  the  vassaPs  proper  person,  and  at  his 
own  expence. 

55.  The  feudal  law  did  not  originally  oblige  the  tenant  to  Feudal  aidf. 
contribute  to  the  lord's  private  necessities  ;  the  first  feudal  aid 

being  purely  military.     But  in  course  of  time  the  lords  claimed  ^^  ^ 
and  established  a  right  to  several  other  aids ;  the  principal  of  Glois.  voce 
which  were — 1.  To  make  the  lord's  eldest  son  a  knight.  2.  To  -^w^Uiom. 
marry  the  lord's  eldest  daughter.  3.  To  ransom  the  lord's  per* 
son  when  taken  prisoner. 

56.  Having  stated  the  obligations  of  the  lord  and  tenant  to  Estate  of  the 
each  other  ;  I  shall  now  proceed  to  enquire  into  the   nature  of  Vawal, 

the  estate  or  interest  which  each  of  them  had  in  the  land. 

With  respect  to  the  estate  of  the  vassal,  we  must  recollect  that 
as  the  original  donations  made  by  the  French  kings  to  their 
fideles  and  leudes  '  were  of  a  temporary  nature  ;  and  as  nothing 
more  than  the  usufruct  was  ^ven  to  them,  so  in  the  feudal  law 
the  proprietas  was  allowed  to  remain  in  the  lord,  and  the  vassal 
had  only  the  usurfructus  or  dominvum  *  utile  ;  tha(  is,  a  right  to  *  17 
take  and  enjoy  the  profits  of  the  land,  as  long  as  he  performed 
the  services  due  to  the  lord.  . 

57.  Aft  to  the  duration  of  feuds,  they  were  originally  pre-  TiU  iT^  * 
carious,  and  might  be  resumed  at  the  lord's  pleasure.    They  were 

next  granted  for  one  year ;  afterwards  for  life.  In  course  of 
time  it  became  unusual  to  reject  the  heir  of  the  last  tenant,  if  he 
was  able  to  perform  the  services  ;  at  length  feuds  becfune  here- 
^tary,  and  descended  to  the  posterity  of  the  vassal. 

58.  In  the  first  ages  of  the  feudal  law,  the  vassal  could  not  Wai  unaUea- 
jJien  the  ieud,  without  the  consent  of  the  lord ;  neither  could  he  ^^^•^ 
mortgage,  or  otherwise  subject  it  to  the  payment  of  his  debts.     I( 

appears  however  from  the  Idber  Feudorum  that  feuds  were  fre- 
qucntly  aliened.  By  a  constitution  of  the  Emperor  Lotharius,  Lib.  J.  Tit.S5. 
reciting  that  the  alienation  of  feuds  had  proved  extremely  detri- 
mental to  the  military  services,  which  were  due  from  the  vassals, 
they  were  absolutely  prohibited  from  alienating  thefar  feuds  with- 
out the  consent  of  their  lords.  This  was  confirmed  by  a  law  of 
t\)e  Emperor  Frederick  II. 
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59.  The  consent  of  the  lord  was  seldom  given  withotit  his 

receiving  a  present ;  from  whence  arose  a  general  practice  of 

paying  the  lord  a  simi  of  money  for  permission  to  alien  a  feud. 

8abiD£iuda^        gO,  There  was  however  a  mode  of  disposing  of  part  of  a  feud 

which  does  not  appear  to  have  been  comprehended  in  the  con* 

stitutions  of  Lotharius  and  Frederick.     This  was  by  a  grant 

Lib.  Fend.  2.  from  the  vassal,  of  a  portion  of  his  feud  to  a  stranger,  to  be  held 

Tit  34.  S  2.    of  himself,  by  the  same  services  which  he  owed  to  his  lord. 

^18  ♦61.  This  practice,  which  was  called  subinfeudation,  bedame 

extremely  common  in  France,  during  the  eleventh  and  twelfth 
^Y7*'  ^*  ^'  centuries  ;  but  was  prevented  by  an  ordonnance  of  Philip  Au- 
gustus in  1210,  which  directed  that  in  future,  where  any  estate 
was  dismembered  from  a  feud,   it  should  be  held  of  the  chief 
lord. 
Estate  of  the       62.  With  respect  to  the  estate  or  interest  wliich  the  lord  had 
in  the  lands,  after  he  had  granted  them  as  a  feud,  it  consisted 
Wright,  30.    of  the  dondmium  verum^  with  a  right  to  the  services  reserved  upon 
the  grant ;  and  in  case  of  failure  in  any  of  these,  the  lord  might 
enter  and  take  possession  of  the  feud. 

63.  Although  the  lord  had  the  damhuum  verum  of  the  lands, 
w  yet  he  could  not  alien  or  transfer  his  seigniory  to  another,   with- 
out the  consent  of  the  vassal.     Ex^eadem  lege  descendU  quod  do- 
T^t'auTVi^'  *'**'*^'   ^^  voltmtate  vassalU^  feudum  alienarenon  potest.     For 
the  obligations  of  the  lord  and  vassal  being  mutual,  the  vassal 
was  as  much  interested  in  the  personal  qualities  of  his  lord,  as  the 
lord  was  in  those  of  his  vassal. 
Hit  obligation      64.  There  was  another  obligation  on  the  part  of  the  lord  of 
on  Ericuon.    ^^^  considerable  importance ;  namely,  that  in  case  the  vassal 
Lib  Feud.  2.  ^^  evicted  out  of  the  feud,  the  lord  was  obliged  to  give-  him  ano- 
tit.  2S.  30<  V  ther  feud  of  equal  extent,  or  else  to  pay  him  the  vahie  of  that 

which  he  had  lost. 
Ten.  38.  g^    gj^.  Martin  Wright  doubts  whether  the  obFigation  of  the 

lord  to  protect  and  defend  hb  vassal  made  him  antiently  liable 
on  eviction,  without  any  fraud  or  defect  in  him,  to  make  a  com- 
pensation for  the  loss  of  the  feud  ;  inasmuch  as  it  could  hardly 
*  19  be  imagined  that  while  feuds  were  precariouji,  and  ^heldatthe 
will  of  the  lord,  by  whom  they  were  granted,  without  any  con- 
sideration, the  lord  should  be  subject  to  such  a  loss.  He  was  of 
opinion  that  the  lord's  obligation  to  compensate  the  vassal,  in 
case  of  eviction,  only  prevailed  as  to  improper  feuds,  for  which  a 
price  had  been  paid,  or  an  equivalent  stipulated. 

66.  Craig  agreed  with  Sir  M.  Wright.     They  however  both 
acknowledge  that  none  of  the  antient  feudal  writers  make  any 
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such  distinction ;  but  that  allr  admit  th^  lord's  obBgation  to  com- 
pensate the  vaaaal  on  eviction,  to  have  been  general. 

67.  We  have  seen  that  although  feuds  were  ori^ally  grant-  DepceDt  ot 
ed  at  ijdll  only,  yet  in  course  of  time  they  became  descendible. 

Itwill  therefore  be  necessary  to  enquire  what  rules  of  descent 
were  established  by  the  feudal  law,  where  no  particular  mode 
of  descent  was  directed  by  the  original  grant,  for  in  such  case 
the  maxim  was,  tenor  uwestUurm  est  inspiciendus, 

68.  The  first  rule  was,  that  the  descendants  of  the  person  to  . 

whom  the  feud  was  originally  granted,  and  none  others,  should  craig^Lib.  i. 
inherit      Because,  as  the  personal  ability  of  the  first  acquirer.  Tit.  lo.  ni. 
to  perform  the  duties  and  services  reserved,   was  the  motive  of 
the  donation,  it  could  only  be  transmitted  by  him  to  his  lineal 
descendants. 

69.  In  consequence  of  this  rule  the  ascending  line  was  in  all 

cases  excluded.     Hence  it  is  laid  down  in  the  lAber  Peudo-  i,\^^  2,  Tit. 
rum — SuccessumU  feudi  talis  est  natura^  quod  ascendentes  non  sue*  lO. 
cedunt ;  and  a  modem  feudist  has  said — Jus  tamen  feudalsy  adseen^ 
ieiUkan  ordine  neglectOf  solos  descendentes  et  collcUeraleSy  admittU.  LibTs  I'lt.  4. 
Qtiomam  qui  feudum  acdpity  sibi  *et  liberis  suis^  fwn  parentibus  *  20 

prospicit.     Whereias  in  allodial  property  the  ascending  line  was  Baius,  V.  I. 
capable  of  inheriting.  '  ^'^'* 

70.  All  the  sons  succeeded  equally,  as  was  the  case  in  France, 
even  respecting  the  succession  to  the  crown;  during  the  first 

and  part  ot  the  second  race.     But  the  frequent  wars  occasioned  ^  ^ 

by  ttiese  partitions  caused  a  regulation  that  kingdoms  should 
be  considered  as  impartible  inheritances,  and  descend  to  the 
eldest  son. 

71.  In  imitation  of  the  sovereignty,  the  same  alteration 
waft  made  In  the  descent  of  the  great  feuds.  By  a  constitution 
ofthe  Emperor  Frederick,  honorary  feuds  became  indivisible; 
and  they,  as  also  the  military  feuds,  began  to  descend  to  the 
eldest  son,  because  he  was  sooner  capable  of  performing  the 
nnBtary  services  than  any  of  his  brothers. 

72.  Females  were  originally  excluded,  not  only  on  account  L;b.  Feud.  I. 
of  their  incapacity  to  perform  the  military  services,  but  also 

lest  they  should  carry  the  feud  to  strangers  or  enemies. 

78.  The  rule  that  none  but  the  descendants  of  the  first  feud- 
atory  could  inherit,  was  so  strictly  adhered  to^  that  in  case  of 
a  fiudwn  navumy  the  brother  of  the  first  acquirer  could  not  lji,.  Feud.  i. 
succeed  to  his  brother ;  because  he  was  not  descended  from  Tit.  1. 1  2. 
^e  person  who  first  acquired  the  feud.  But  in  the  case  of  a 
/eudiim  antiquum^  a  brother  or  other  collateral  relation  who 
V&8  descended  from  the  first  a^cquirer,  might  inherit. 
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Feadum 
talliatam. 


Gloas.  Toce 
Feadum. 


?T^t^o'«  ^^*  **•  ^^^'^^^  afterwards  adopted  of  letting  in  the  coilat«r« 
I'l.    '  al  relations  of  the  first  acquirer  of  a  feud,  by  granting  him  a 

feudum  novum  to  be  held  ut  antiquum^  that  is^  with  all  the  quaK- 
^21  ties  of  an  antient  *feud,  derived  from  a  remote  ancestor;  and 

then  the  collateral  relations  were  admitted,  however  distant  from 

the  person  who  was  last  possessed  of  the  feud. 

75.  To  restrain  this  general  r^ht  of  inheritance  in  all  the 
collateral  relations,  a  new  kind  of  feud  was  invented,  called  a 
feudum  taUiatumf  which  is  thus  described  by  Du  Cange — Feudum 
talliatum  dicUur,  verbis  forensibus  hmredUcts  in  quamdam  certitudi- 
nem  Umtata ;  seu  feudum  certis  condiHonibus  concessunij  verbi 
groUiay  cdieui  et  liberis  ex  legiHmo  mdUrimonio  nascituris.  Onit 
si  is  cui  feudum  datum  est  moriatur  absque  liberis^  feudum  ad  do- 

Craig^Lib.  1.  natorem  redit.     Talliare  emm  est  in  quamdam  eertUwUnem  ponere^ 
vel  ad  quoddam  certum  hareditamentum  limitare. 

76.  It  is  observable  that  the  principles  of  the  feudal  descent 
were  peculiar  to  that  tenure;  and  differed  entirely  from  those 
of  succession  established  by  the  Roman  law ;  in  which  the 
heir  was  a  person  instituted  by  the  ancestor,  or  appointed  by 
the  law  to  represent  the  ancestor,  in  all  his  civil  rights  and 
obligations.  Whereas  in  the  feudal  law,  the  heir  succeeded, 
not  under  any  supposed  representation  to  the  ancestor,  but  as 
related  to  him  in  blood,  and  designated,  in  consequence  of 
that  i*elationship,  by  the  terms  of  the  investiture,  to  succeed  to 

^  the  feud. 

77.  When  feuds  became  descendible,  the  lord,  upon  the 
death  of  every  tenant,  claimed  a  right  of  granting  a  new  inves- 
titure to  the  successor,  without  which  he  could  not  enter  faito 
possession  of  the  feud.  This  shewed  that  the  right  of  inherit- 
ing was  originally  derived  from  the  bounty  and  acquiescence  of 
the  lord :  and  these  investitures  were  evidence  of  the  tenurei 
as  well  as  of  the  services  which  were  due  for  the  feud. 

^78.  It  was  also  customary  for  the  lord  to  demand  some  pre-* 

sent  from  the  tenant,  upon  granting  him  investiture,  wl^ch  in 

course  of  time  became  part  of  the  profits  of  the  feud.     It  was 

V    called  releviumy  and  is  thus  described  by  a  feudal  writer— A«l«* 

vium  est  prmstatio  heredumj  qui  cum  vef m  jure  feudali  non  pott" 

rant  succedere  infeudis,  caducam  et  ificertam  hareditatem  rdevO' 

Schilt.  Cod.    b^^  9  solata  summa  vel  pecuniae  vel  aliarum  rerum^  pro  dicersUaU 

$  52.  feudorum. 

Escheat.  79.  As  feuds  were  originally  granted  on  condition  of  mili- 

tary or  other  services,  it  was  deemed  just  that  where  there 
*^  was  no  person  capable  of  performing  those  services,  the   feud 
should  return  to  the  lord.     Therefore,  where  a  vassal  died 


Invests  are 
upon  a  De- 
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Relief. 
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withoat  heirs,  the  lord  became  entitled  to  the  feud  as  an  escheat.  ^>^*  ^  '^^t. 
Thus  it  is  said  in  the  Liber  Feudonun— iSft  aUqtds  decesserit  n«2- 
lo  mfoudo  relicto  kwrede^  jus  feudi  ad  dominum  iteriinere  dicimus. 

80.  Feuds  having  been  at  all  times  considered  as  voluntary  Feudal 
donations,   it    was  very   soon   established    that    every   aet  of  Forfeitures. 
Ae  vassal  which  was  contrary  to  the  connexion  that  subsisted 
between  hitn  and  his  lord,  and  to  the  fidelity  he  owed  him ;  or 

hj   which  he    disabled  himself  from  performing  his  services  ;  jjb.  ?.  Tit. 
should  operate  as  a  forfeiture  of  the  feud.  23, 24. 

81.  In  the  Liber  Feudomm  there  is  a  long  letter  from  Ober- 
tus  de  Orto  to  his  son,  respecting  feudal  forfeitures,  which  he 
says  are  Aot  reducible  to  any  general  principles.  He  then  pro- 
ceeds in  stating,  that  if  the  vassal  omits  to  require  an  inves- 
titare  from  the  heir  of  his. lord  for  a  year  and  a  day  after  the 
death  of  the  lord,  and  to  take  the  oath  of  fealty  to  him,  he  shall 
kne  his  feud.     So  in  the  case  of  the  death  of  the  vassal,  if  the 

*beir  does  not  require  investiture  from  the  lord  within  that  time,  *    ^3 

he  shall  forfeit  his  feud. 

82.  If  the  vassal  refused  to  perform  the  services  which  were 
reserved  upon  the  investiture,  he  forfeited  his  feud,     ^on  eat  alia  ^^'  ^®''^' 
jtuii&r  causa  benejicii  auferendi  quam  H  id  propUr  quod  beneficium 

iatum  fueritf   hoc  sermtium  facere    reeueaoerit^  quia  benkefidum 
mim. 

83.  If  the  vassal  aliened  the  feud,  or  did  any  act  by   which 

its  value  was  considerably  diminished;  he  forfeited  it.     Sivaf*  2*"»">^^^' 
taUusfeudum  dissipaverit^  atU  insigni  detrimento  deteriu9  fecerity 

84.  If  the  vassal  denied  that  he.  held  his  feud  of  the  lord,  by  Craig.  Lib.  3. 
8»ying  that  he  held  it  of  some  other  person ;  or  denied  that  the  ^**'  ^*  *  '• 
hold  was  held  by  a  feudal  tenure,  he  forfeited  it 

85.  Every  species  of  felony  operated  as  a  forfeiture  of  the 
feud ;  being  the  highest  breach  of   the  vassal's  oath  of  fealty. 

86.  It  has  been  stated  that  the  feudal  lord  was  equally  bound  The  Lord 
to  observe  the  terms  of  relation  on  bis  part.     For  if  he    neglect-  ™%^ft>rf«Jt 
^  to  protect  and  defend  his  tenant ;  or  did  any  thing  that  was 
in^judicial  to  him,  or  injurious  to  the  feudal  connexion  ;  he  for* 

feited  his  seigniory.     Thus  it  is  said  in  the  Liber  Feudorum — 8% 
^^mxim    eommieit  feloniam^ per  quam  vaesaUus  amitteret  feudwny  ^^\^^^^ ' 
^  com  eommiserat  in  domhvum,  feudi  proprietatem  etiam  dominus 
ffrdtre  debeat. 

87.  The  feudal  lord  had  not  only  a  right  to  the  service  of  J**?**?? 
^8  vassals  in  war ;  but  had  also  the  privilege  of  determining 

Aeir  disputes  in  time  of  peace.     Thus  we  read  in  the  Liber 
reudorum — Si  inter  duos  vassaUos  defeodo  sit  controversial  domini  Lib.  i.  Tit. 
*  cognitioy  et  per  evm  controvcrsia  terminetur.     Si  vero  inter  do-   ^     ^—56. 
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minv/m  et  vassallum  lisoriaUvry  per  pa/res  cwruz  a  domino  stib  fie 
IMaie  (kbito  conjufatoe  termmelur. 

*  24  *88.  The  ori^  of  the  feudal  jurisdiction  is  said  to  be  derived 
Montesq.        fj^^  ^j^^  foUowing  circuiustances :  By  the  laws  of  all  the  Bor- 

D.  30.  c.  18.       -  ,  .  .  .  J 

Hcrve,  V.  u  them  nations  every  cnme,  not  even  excepting  murder,  was  pun- 
22«--26?.^      ished  by  a  pecuniary  fine,  which  wcS  called  freduim.     In  the  in- 
Cha  5.  V.  1.  fancy  of  the  northern  governments,  the  chief  occupation  of  a 
67.365.  ^      judge  consisted  in  ascertaining  and  levying  those  fines;  which 
formed  a  considerable  part  of  the  public  revenue.     When  exten- 
sive tracts  of  knd  were  granted  as  feuds,  the  privilege  of  levy- 
ing those  fines  was  always  included  in  the  grant ;  witharif^ 
to  bold  a  court  for  the  purpose  of  ascertaining  them;  from 
whence  followed  a  jurisdiction  over  the  vassals,  both  in  civil 
and  criminal  matters. 

89.  To  all  the  nations  descended  from  the  Germans,  justice 
Herve,V.  1.    ^^g  originally  distributed  in  their  general  assemblies :  nor  fid 

the  king  or  chieftain  pronounce  sentence  till  he  had  consulted 
those  persons  who  were  of  the  same  rank  with  the  accused ; 
without  whose  consent  no  judgment  could  be  given. 

90.  In  imitation  of  this  praictice,   every,  feudal  lord  had  a 
riri!  i%^  court,  in  which  he  distributed  justice  to  his  vassals ;  and  every 

freeman  who  held  lands  of  hiAi  was  bound,  under  pain  of  forf^- 
.  ing  his  feud, 'to  attend  his  court,  there  to  assist  his  lord  in  de* 
termining  all  disputes  arising  between  his  vassals.  And  as  aD 
the  tenants  were  of  the  same  rank,  and  held  of  the  same  lord, 
they  were  called  jporc*  curicd. 

91.  In  the  Liber  Feudorum,  Lib.  2.  Tit.  2.  it  is  said — Si 
mier  duos  vassallos  de  feodo  sit  coniroversia,  domim  sit  cogrMo; 
et  controversia  per  eutn  terminetvr.  And  in  a  law  of  the*  Em- 
peror Conrad  is  the  following  regulatbn— riSt  inter  capitaneos 
controversia  sity  coram  rege  firdatur;  si  inter  vtUvasores,  coram 
paribus  curia. 

*  25  *92.  This  practice  appears  to  have  been  established  so  long 

ago  as  in  the  reign  of  the  Emperor  Conrad  I.  a.  d.  920,  of 
whom  there  exists  the  following  law — Statmmus  ut  mdlus  mUes 
episcoporwuy  abbaivmy  fyc.  vel  omnium  qui  beneficium  de  nostris 
Med.  JEvi  P^iicis  beneficOsj  avi  de  ecclesiarum  prcediisy  4$-c.  tenent^  ^c.  sine 
V.  s.  387.  certa  et  convicta  etdphy  suum  beneficium  perdat^  nisi  secu$idum  con* 
st^etudinem  antecessorum  nostrorumj  et  judidwn  parkan. 
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Section  1. 

IT  is  now  universally  admitted  that  the  feudal  system,  In<«xJoctioii 
'with  its  fruits  and  services^   as  established  in  Normandy,  was 
first   introduced  into  England  by  William  the   Conqueror,  in  Spelmanoji 
those  possessions  which  were  granted  by  him  to  his  followers  ;  ^^nds. 
and  that  about  the  twentieth  year  of  his  reign  the  feudal  sjrstem       .    ^ 
was  formally  and  generally  adopted.  X^  6X 

2.  In  consequence  of  this  event  it  became  a  fundamental  max- 
im, or  rather  fiction  of  our  law,  that  all  real  property  was  ori- 
ginally granted  by  the  King,  and  held  mediately  or  immediately 
of  the  crown,  in  consideration  of  certain  services  to  be  render-  ^  ^"'■*»  ^^'  *» 
ed  by  the  tenant.  The  thing  holden  was  therefore  called  a  ten- 
ement ;  the  possessors  thereof  tenants,  the  manner  of  their  pos- 
session a  tenure.  And  Lord  Coke  says,  "  In  the  law  of  En- 
gland we  have  not  properly  allodiumy  that  is,  any  subject's  land 
that  is  not  holden.'* 

*S.  Although  feuds  were  not  originally  hereditary  in  those  ^  ^^ 

countries  where  the  feudal  law  was  first  established,  yet  we  find 
that  feuds  were,  from  the  beginning,  hereditary,  where  lands  held 
by  an  allodial  tenure  were  voluntarily  converted  mto  feuds.^ 
Thus  Basnage,  in  his  Commentary  on  the  Customs  of  Norman-  Tome.  L  155. 
dy,  says,  that  when  RoQo  became  master  of  that  province,  he  •dit.  1778, 
granted  considerable  portions  of  it  to  his  companions,  and  to  gen« 
Hemen  of  Britanny,  as  hereditary  feuds  ;  that  he  also  recalled  a 
number  of  the  antient  inhabitants,  who  had  held  their  estates 
by  hereditary  right,  and  restored  them  to.  their  ppssQi^iions  to 

Vol.  I.  i 
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as  full  and  ample  a  manner  as  they  had  held  them  under  the 
kings  of  France. 

4.  When  William  I.  established  himself  in  England,  he  cer- 
tainly granted  to  his    followers    the    inheritance   of    all  the 
estates  which  he  distributed  to  them ;  for  some   of  those  es- 
V  tates    are  possessed  by    their  descendants  at  this  day:   and 
when  he  persuaded  the  Anglo-Saxon  proprietors  to  hoM  their 
lands  by  a  feudal  tenure,  he  as  certainly  allowed  them  to  retain 
the  inheritance/ 
1>Wiiion  of         5.  Sir  W.  Blackstone  observes   that  there    seem  to  hare 
TeDures.        subsisted  among  our  ancestors  four  principal  species  of  lay 
2Coiiiin«  60.  tenures,  to  which  all  others  may  be  reduced;  the  grand  crite- 
ria of  which  were  the  natures  of  the  several  services  or  renders 
that  were  due  to  the  lords  from  their  tenants.    The  services 
in  respect  of  their  quality  were  either  free  or  base ;    in  re- 
spect to  their  quantity,  and  time  of  executing  them,  were  either 
certain  or  uncertain.     Free  services   were  such  as  were  not 
unbecoming  the  character  of  a  soldier  or  a  freeman  to  per- 
form ;  as  to  serve  under  the  lord  in  the  wars,  to  pay  a  sum 
*  S8       of  money,  and  the  like.     Base  services  *were  such  as  were 
fit  only  for  peasants,  an^  persons  of  servile  rank ;  as  to  plough 
the  lord's  land,  to  make  his  hedges,  to  carry  out  his  dung,  or 
other  mean  employments.     The  certain  services,  whether  free 
or  base,  were  such  as  were  stinted  in  quantity,  and  could  not 
be  exceeded  on  any  pretence ;    as  to  pay  a  stated  annual  rent, 
or  to  plough  such  a  field  for  three  days.     The  uncertain  de- 
pended on  unknown  contingencies ;  as  to  do  military  service 
in  person,  or  pay  an  assessment  in  lieu  of  it,  when  called  upon, 
which  are  free  services,  or  to    do  whatever  the  lord  should 
command ;  which  is  a  base  or  villein  service. 

6.  From  the  various  combinations  of  these  services  arose 
the  four  kinds  of  lay  tenure  which  subsisted  in  England  till 
the  middle  of  the  seventeenth  century;  and  three  of  which 
subsist  to  this  day.  First,  where  the  service  was  free  but  un- 
certain, as  •  military  service ;  that  tenure  was  called  chivalry, 
strvUium  mUitare^  or  knight  service.  Secondly,  where  the 
service  was  not  only  free,  but  also  certain ;  as  by  fealty  only, 
by  rent  and  fealty,  &c.  That  tenure  was  called  liberum  socage 
iiim,  or  free  socage.  These  were  the  only  firee  holdings  or 
tenements;  the  others  were  villeinous  or  servile;  as  tUrdly, 
where  the  service  was  base  in  its  nature,  and  uncertain  as  to 
time  and  Quantity,  the  tenure  was  purum  mUenaginm,  absolute 
or  pure  viQenage.  Laistly,  where  the  service  was  base  in  its 
nature,  but  reduced  to  a  certainty.  This  was  still  villenage, 
but  distinguished  firom  the  other  by  the  name  of  privileged 
villenage,  villenagium  pnvilegiatum^   or  it  might  be  still  call- 
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ed  socage,   from  the  certainty  of  its  services,  but  degraded  by 
their  baseness  into  the  inferior  title  of  inllanum  socagiumj  villein 


*7.  Although  in  the  first  instance,  all  the  lands  in  England  *  29 
were  held  immediately  of  the  long,  yet  in  consequence  of  the  r  f"?^  ^ 
right  of  subinfeudation  which  prevailed  in  those  times,  the  king's 
chief  tenants  granted  a  considerable  part  of  their  estates  to  infe- 
rior persons,  to  hold  of  themselves;  by  which  mesne  or  middle 
tenures  w^ere  created ;  from  whence  arose  several  distinctions, 
as  to  the  manner  in  which  lands  were  held. 

8.  [Estates  might  be  held  of  the  king,  or  of  a  private  indivi- 
dualy  in  two  ways  ;  either  as  of  his  person,  or  as  of  an  honour  or 

manor  of  which  he  was  seised  ;  and  every  holding  of  the  per*   i  Ib.  ios.  o. 

son  was,   strictly  speaking,  a  tenure  in  capite ;  but  still  that  ex-  ^*  ^'P*  ^^* 

pression  was  always  confined  to  a  tenure  of  the  king,  in  right  of 

his  crown  and  dignity;  or,  as  it  was  formerly  expressed,  u^  if e  Fit&N.  B.  3* 

a^onaf  or  ut  de  persona ;  for  wherever  the  holding  was  of  the  per-  ' 

son  of  a  subject,  it  was  called  a  tenure  in  gross. 

9.  Tenure  in  capite  was  in  general  so  inseparable  from  a  hold- 
ing of  the  person  of  the  king,  that  if  lands  were  granted  by  the 
king,  without  reserving  any  tenure,  or  (A$q%ie  aliqiio  inde  reddendo, 
or  the  like  ;  there  the  lands,  by  operation  of  law,  should  be 
held  of  the  king  in  capite  ;  because  that  tenure  was  the  most  ad- 
Tontageous  to  the  crown.  sw*  T^* 

10.  Where  an  honor  or  barony,  originally  created  by  the  king, 
Tetumed  to  the  crown,  by  forfeiture  or  escheat,  the  persons  who 
held  their  lands  of  such  honor  or  barony  became  tenants  to  the 
crown,  and  were  said  to  hold  of  the  king,  ut  de  honore  de  A., 

&c.     This  distinction  of  tenure  was  extremely  important  to  those  2  iDtt.  64. 
who  held  of  such  honors  or  baronies  ;  for  by  an  article  of  the 
magna  cAor^a  of  King  Henry  III.  c.  31.,  it  is  declared  that  per-  ^ 

sons*holding  of  honors  escheated,  and  in  the  king's  hands,  shall 
pay  no  more  relief,  nor  perform  more  services  to  the  king,  than 
they  should  to  the  baron,  if  it  were  in  his  hands.  ^  FH«,  N.  B. 

1 1 .  Where  lands  were  held  of  the  king,  as  of  an  honor,  castle,  ^'  ^*  ^^^ 
or  manor  escheated  to  the  crown,  the  tenure  was  therefore  not  log,  a.  St  i 
wi  capite.     And  where  lands  were  granted  by  the  king,  to  hold  of  ^7'\!^'  ^ 
him  as  of  his  manor  of  A.,  this  was  not  a  tenure  in  ca/nfe.  C'we,*^ 

.  12.  Thus  where  lands  were  granted  by  King*  Philip  and  i^Rep.  136, 
Queen  Mary  ;  tenendum  de  nobis  ut  de  manerio  nostro  de  Green- 
^^Mi  in  capite  ;  it  was  resolved  that  the  lands  were  held  of  the  king, 
^  of  the  honor,  and  not  in  capite.  The  reason  was,  that  tenure 
of  the  king  in  capite  was  as  much  as  to  say  tenure  in  gross,  or  of 
Ae  person  of  the  king.  And  though  it  appeared  from  antient  re- 
cords that  formerly  all  tenures  in  gross,  or  of  the  person  of  a  sub- 
ject, were  called  tenures  in  capitef  yet,  of  late  time,  diciiur  de  rege 
9oltuntnodo  terras  teneri  in  capite. 
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6aM  of  13,  i^iiig  James  I.,  by  a  comimssion  under  the  great  seal,  aa- 

InIa^d.  "^     thorized  certain  commissioners  to  grant  the  manor  of  Dale  to  A. 
and  his  heirs.     The  commissioners  granted  the  lands  to  A.  and. 
hb  heirs,  to  hold  by  knight  service,  as  of  his  majesty's  castle  of 
Dublin.     It  was  resolved  by  a  majority  of  the  judges  in  Ireland 
.  that  this  was  not  a  tenure  in  capite. 
Statute  of  ^^  In  the  case  of  private  individuals,  any  person  might  for- 

Qaia  £mp-     merly,  by  a  grant  of  lands,  have  created  a  tenure  of  his  person, 
**^'*'^l         ^^  ^^  *^y  honor  or  manor  whereof  he  was  seised.     If  no  tenure 
was  reserved,  the  feoffee  would  have  held  of  the  feoflfor  *by  the 
same  services  by  which  he  held  over.     This  doctrine,  having 
ft  iDst  &0h     been  found  to  be  attended  with  several  inconveniences,  was  al- 
tered in  the  reign  of  Edward  I.  by  the  statute  Quia  emptores  ter^ 
rarum,  which  directs  that  upon  all  sales  or  feoffments  of  lands, 
the  feoffee  shall  hold  the  same,  not  of  his  immediate  feoffor,  but, 
18  Cd.  1.  c  1.  of  the  chief  lord  of  the  fee,  of  whom  such  feoffor  himself  held  it-f 
1  Mt.     .  •  These  provisions  not  extending  to  the*  king's  own  tenants  in  ca^ 
17.  Ed.  s.  c.  jjiie,  the  like  law  concemmg  them  is  declared  by  the  statutes  of 
Prerogattva  Regis^  and  34  Ed.  III.   c.   15.,  by  which  last  all 
subinfeudations  previous  to  the  reign  of  Edward  I.  were  confirm- 
Vide  Tit.  32.  ed  ;  but  all  subsequent  to  that  period  were  left  open  to  the  king's 
^'  ^'  prerogative. 

Homage.  15.  Every  tenant  was  bound  to  do  homage  to  his  lord,  for 

St?nM.  i.  ^hich  purpose  he  was  to, kneel  down  before  him  and  say — "1 
become  your  man  from  this  day  forward  of  life  and  limb,  and  of 
earthly  worship  ;  and  unto  you  shall  be  time  and  faithful,  and 
bear  you  faith  for  the  tenements  that  I  claim  to  hold  of  you  ; 
saving  the  faith  that  I  owe  unto  our  sovereign  lord  the  king." 
And  the  lord,  being  seated,  kissed  him. 

16.  Homage  must  have  been  done  in  person,  not  by  attor- 
ney ;  the  performance  of  it,  where  it  was  due,  materially  con- 
cerned both  the  lord  and  the  tenant,  in  point  of  interest  and  ad- 
1  Inst.  66.  h.  vantage.     To  the  lord  it  was  of  consequence,  because,  till  he 
lliMt.*iO.'     ^^^  received  homage  of  the  heir,   he  was  not  entitled  to  the 
*  32        wardship  of  his  person  or  estate.     To  the  tenant  the   *homage 
was  equally  impoi*tant ;  for  antiently  every  kind  of  homage, 
when  received,  bound  the  lord  to  acquittal  and  warranty  ;  that 
is,  to  keep  the  tenant  free  from  distress,  entry,  or  other  moles- 
tation for  services  due  to  the  lord  paramount  ;  and  to  defend  his 
title  to  the  land  s^ainst  all  strangers. 
Fealty.  jy^  Another  duty  to  which  every  person  who  held  lands  was 

subject,  was  fealty  ;  which  is  thus  described  by  Littleton,  $  91. 
— ^"  And  when  a  freeholder  doth  fealty,  he  shall  hold  his  right 

fTbe  idea  of  this  law  was  probably  taken  from  the  ordonDance  of  Philip  Au- 
gustas, which  has  been  mentioned  in  the  preceding  chapter*  $  61. 
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hand  upon  a  book,  and  shall  say  thus  :  *  Know  you  this,  my 
lord,  that  I  shall  be  faithful  and  true  unto  you,  and  faith  to  you 
shall  bear,  for  the  lands  which  I  claim  to  hold  of  you  ;  And  that 
I  shall  lawfully  do  to  you  the  customs  and  services  which  I 
ought  to  do,  at  the  time  assigned ;  so  help  me  Grod  and  his 
saints  ;'  and  he  shall  kiss  the  book.''  I  \^^f^  sg.  a. 

18.  Fealty  and  homage  were  perfectly  distinct  from  each  Wright, 
other  ;  for  though  fealty  was  an  incident  to  homage,  and  ought     *  "' 
always  to  have   accompanied  it,  yet  fealty  might  be  by  itself ; 
being  something  done  when  homage  would  have  been  improper. 

Bo  that  homage  was  inseparable  from  fealty  ;  but  fealty  was 
not  so  from  homage. 

1 9.  The  first  and  most  honourable  kind  of  tenure  was  by  J*""*  ^^ 
knight   service,   servUium  miUtare,     To  make  a  tenure  of  this  Service, 
kind,  a  determinate  quantity  of  land  was  necessary,  ivhich  was 

called  a  knight's  fee,  feodum  militarej  the  measure  of  which  is  J '"!*•  f,^'  ?• 

i_  ....!-  ••        ^^^  /.  *      ,  11       Mad.  iuzch. 

by  some  antient  writers  estimated  at  800  acres  of  land,  and  by  4.  V.  1.  321. 
others  at  680.     Lord  Coke  was  of  o^nnion  that  a  knight's  fee 
was  to  be  esteemed  according  to  the  quality,  and  not  the  quan- 
tity of  the  land  ;  and  that  201.  a  year  was  the  qualification  of  a 
knight. 

*20.  JEvery  person  holding  by  knight  service,  besides  horn-  *  35 

age  and  fealty,  was  obliged  to  attend  his  lord  to  the  wars, 
if  called  upon,  on  horseback,  armed  as  a  knight,  for  forty 
days,  in  every  year,  at  his  own  expense.  This  attendance 
was  his  redditus  or  return  for  the  land  he  held.  If  he  had  on* 
ly  half  a  knight's  fee,  he  was  bouiid  to  attend  for  hventy  days, 
^  so  in  proportion. 

21.  The  personal  attendance  in  knight  service  growing 
troublesome  and  inconvenient,  the  tenants  found  means  of  com- 
pounding for  it ;  first  by  sending  others  in  their  stead,  after- 
wards by  making  a  pecuniary  satisfaction  to  their  lords  in  Heu 
of  it.  At  last  this  pecuniary  satisfaction  was  levied  by  as- 
sessment, at  so  much  for  every  knight's  fee ;  from  whence  it 
acquired  the  name  of  sojUagium  or  servUium  scuti ;  scutum  being 
then  a  well-known  name  for  money.  In  our  Norman  French 
it  was  known  by  the  name  of  escuage. 

22.  As  escuage  differed  from  knight  service  in  nothing  but 
&8a  compensation  differs  from  actual  service,  it  is  frequently 
confounded  with  knight  service.  Thus  Littleton  must  be  un^- 
derstood  when  he  says  that  tenant  by  homage,  fealty,  and  es- 
cuage, was  tenant  by  knight  service. 

23.  The  tenure  by  knight  service  being  the  most  honoura-  incident*  to 
Me,  was  also  the  most  favourable  to  the  lord,  for  it  drew  after  it. 

it  these  five  fruits  or  consequences,  as  inseparably  incident  to 
it ;  namely,  aids,  refief,  primer  seisin,  wardship,  and  marriage. 
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Aids.  24.  With  respect  to  aids,  they  were  the  same  as  those 

tablished  on  the  continent,  nwnely,  to  make  the  iord^s  eldest 
son  a  knight ;  to  marry  the  lord's  eldest  daughter ;  and  to 
ransom  the  lord-s  person,  when  taken  prisoner. 

*  34  *^^'  These  aids  were  introduced   into  England  from  Nor- 

mandy, where  they  appear  to  have  been  established  before  the 
conquest,  and  are  thus  described  in  the  Grand  Coufflumicr,  c 
35. — Tria  mdem  sunt  ca^alia  auxUia  ^armanuB^  Primmn 
tidelicet  ad  prhnogenUum  filium  dtmmi  m  m  ordinem  miUHm 
pronwvendum.  Seeundum  videUcet  ad  prmogenitam  fiUaim  donA' 
ni  maritandam.  Tertiummdelicet  ad  carpus  d(mim6id  de  prisO' 
na  redimendumy  cum  captus  fuerit. 

26.  Aids  of  this  kind  were  originally  imcertain ;  besides 
which  the  tyranny  of  the  feudal  lords  induced  them  to  demand 
other  aids,  such  as  to  pay  their  debts,  and  to  enable  them  to 
pay  their  reliefs  to  their  superior  lords.  To  prevent  this,  it 
was  provided  by  King  John's  Magna  Charta,  c.  12.  that  no  aid 
should  be  taken  by  the  king  without  consent  of  parliament ;  nor 
in  any  case  by  inferior  lords,  except  the  three  above  mentioned. 
,  27.  By  the  statute  of  Westm.  1.   the  aids  of  inferior  lords 

36.2'lnit.'      were  fixed  at  twenty  shillings  for  every  knight's  fee,  /or  making 

231.  13  Rep.  the  lord's  eldest  son  a  knight,  or  marrying  his  eldest  daughter. 
The  same  was  done  with  regard  to  the  king's  tenants  in  capite, 
by  the  statute  25  Edw.  III.  c.  11.  As  to  the  aid  for  ransom  of 
the  lord's  person,  not  being  capable  oi  any  certainty,  it  was 

Reliefs.  never  ascertained. 

28.  Upon  the  death  df  every  tenant,  the  lord  claimed  a  sum 
of  money  from  his  heir,  as  a  fine  for  taking  up  the  estate,  that 
lapsed  by  the  death  of  the  ancestor.     This  was  called  a  relief. 

29.  The  doctrine  of  reliefs  was  also  adopted  from  the  laws  of 
Normandy,  where  they  were  reduced  to  a  certainty  at  the  time 

Grand  Coast,  when  the  customs  of  that  province  were  collected  ;  the  relief  of 
a  ^e/'(fAau6c^ri  being  fifteen  livres,  and  that  of  a  barony  a  hun- 
dred. 
^5  *30.  It  is  said  that  reliefs  were  originally  uncertsdn  in  England, 

s  Idsl  7.  '  ^^^  ^^  ^^^  ^^^^  ^^  ^^S  Henry  I.  a  declaration  is  made  that  the 
king  would  be  satisfied  with  a  fair  and  just  relief.     When  Glan- 

Lib.  9.  c.  4.  ville  wrote,  the  relief  for  a  Imight's  fee  was  fixed  at  a  hundred 
shillings,  which  was  supposed  to  be  a  fourth  part  of  the   annual 

Vide.  Tit  26.  ^'^"®  ^  ^^®  ^^"^^'  ^^*  *^^  reliefs  of  barons'  and  earls'  fees 
were  uncertain. 

Frimer  Sei-         31.  Where  the  king's  tenant  died  seised,  the   crown  was  cn- 
•*"•  titled  to  receive  of  the  heir,  if  he  were  of  full  age,  an  additional 

sum  of  money,  called  primer  seisin. 

32.  It  does  not  appear  when  this  right  was  first  established. 

But  in  the  statute  of  Marlbridge  52  Hen.  III.  c   16.  it  is  thtxs 
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mentioiied— De  hotredibus  autem  qui  de  dondno  rege  tenent  in  ca^  ^  ^i'*^*  1^- 
pite.  He  observandum  eat ;  quod  dominus  primam  inde  habeat  seisi- 
namj  sicutprius  inde  KtAere  cansuemt.     The  king's  right  to  pri- 
mer seisin   is  also  declared  in  the  statute  de  prerogalwa  regis,  n  Ed.  2.  c«  3* 
It  was  settled  that  the  king  should   receiye  one  whole  year's  sioii.';?. 
profit  of  the  lands  on  this  account 

33.  Primer  seisin  was  only  incident  to  the  kinir's  tenants  in 
ct^nUj  not  to  those  who  held  of  inferior  or  mesne  lords.  '^  It 
seems,''  says  Sir  W.  Blackstone,  "  to  have  heen  little  more  than 
an  additional  relief,  founded  on  this  principle,  that  by  the  an- 
ient law  of  feuds,  immediately  upon  the  death  of  a  vassal,  die 
lord  was  entitled  to  enter,  and  take  seisin  or  possession  of  the 
land,  by  way  of  protection  against  intruders,  till  the  heir  ap* 
peared  to  claim  it,  and  receive  investiture ;  during  which  in- 
terval the  lord  was  entitled  to  the  profits." 

34.  These  payments  were  only  due  where  the  heir  was  of  'Wardihip. 
fuQ  age  ;  if  the  heir  was  under  the  age  of  21,  being  a  male,  or 

14,  being  a  female,  the  lord  was  ^entitled  to  wardship,  which  *  36 

consisted  in  having  the  custody  of  the  body  and  lands  of  the 
beir,  without  being  accountable  for  the  profits ;  till  the  male 
heir  attained  21,  and  the  female  16. 

35.  The  doctrine  of  wardships  was  taken  from  the  customs  c.  36. 
of  Normandy,  in  which  it  was  called  Garde  JV\>6k/  it  is  how- 
ever observable  that  this  right  was  peculiar  to  that  province ; 

and  did  not  prevail  in  any  other  part  of  France ;  or  in  any  other  |  s^a!^*    ' 
country  where  the  feudal  law  was  established. 

B6.  Of  the  various  hardships  which  arose  from  the  adoption 
of  the  feudal  law,  wardship  was  the  greatest,  and  the  most  com- 
pfadned  of;  for  the  object  of  some  of  the  first  chapters  of  Magna 
Charta  was  to  regulate  the  conduct  of  the  lords  in  this  respect ; 
and  to  restrain  them  firom  wasting  or  destroying  the  estates  of 
ftcir  wards. 

37.  By  the  customs  of  Normandy,  female  wards  were  direct-  Marriace. 
ed  tobe  married  with  the  advice  and  consent  of  the  lord,  and  of  ^"^f  ^^"•*' 
their  relations.  In  imitation  of  this  practice,  it  appears  to  have 
Wn  established  in  England  that  the  consent  of  the  lord  was  ne- 
cessary to  the  marriage  of  his  female  wards ;  for  which  the  lords 
woally  required  a  sum  of  money.  In  the  charter  of  King  Hen- 
ry I.  he  engages  to  take  nothing  for  his  consent.  This  being 
^regarded,  it  was  provided  by  the  first  draught  of  the  Magna 
Charta  of  King  John  that  heirs  should  be  married  without  dis- 
paragement, by  the  advice  of  their  relations ;  in  the  charter  of 
Hen.  III.  the  clause  is  merely,  that  heirs  shall  be  married  with- 
oat  disparagement. 

88.  Soon  after,  the  king  and  the  great  lords  established  a 
^t  to  consent  to  the  marriage,  not  only  of  their  female,  but 


U  Tenures.  Ck  u.  §  S8— 44. 

of  their  male  wards.     As  nothing^  but  disparagement  was  le- 
*  37        strained,  they  *thoiight  themselves  at  liberty  to  make  all  other 

advantages  they  could*     Afterwards   this  right  of  selling  the 

ward  in  marriage,  or  else  receiving  the  price  or  value  of  it,  was 
e,    «n.   .  c.  gj^prgggiy  declared  by  the  statute  of  Merton. 
Finet  for  AH-      39.  All  lands  held  by  a  feudal  tenure  were  originally  unali- 
Tit.32.'c  1.  enable  without  the  license  of  the  lord ;  from  whence  arose  fiBes 

for  alienation,  of  which  an  account  will  be  given  hereafter. 
Escheat.  40.  Where  the    tenant  died  without   heirs,  by  which  there 

was  no  person  to  perform  the  services,  the  land  retumed4l>  to  the. 

Tit.  30.  ^^^  ^  ^^  escheat. 

Tenure  by  41.  There  was  a  species  of  tenure  called  grand  serjeanty, 

jesmty,^*'"  which  was  considered  as  superior  to  knight  service ;  whereby 
Fieu,  lib.  1.  the  tenant  was  bound,  instead  of  serving  the  king  generally 
^  ^^*  in  his  wars,  to  do  him  some  special  honorary  service  in  person. 

1  loBt.  106.  a.  ^^*  Thus  where  the  king  gave  lands  to  a  man,  to  hold  of 
107.  a.  him,  to  be  marshal  of  his  host,    or  marshal   of  England,  or 

high  steward  of  England,  or  the  like ;  these  were  grand  serjean- 
Dyer,  285.  b.  ^^g      g^  j£  i^nds  were  given  to  a  man  to  hold  by  the  service 

of  carrying  the  king's  sword  at  his  coronation,    or  being  his 
carver  or  butler,  these  were  called  offices  of  honour,  held  by 
•  grand  serjeanty. 
1  Inst.  105.  b,      43.  Lord  Coke  says,  this  tenure  has  seven  special  properties. 
1.  To  be  holden  of  the  king  only.     2.  The  service  to  be  done, 
when  the  tenant  was  able,  in  proper  person.     3.  The  service 
was  certain  and  particular.     4.  The  relief  due  in  respect  of 
this  tenure  was  different  from  that  due  for  knight  service.  *& 
The  service  was  in  general  to  be  done  within  the  realm.     6. 
It  was  not  subject  to  aid  for  making  the  eldest  son  a  knight,  or 
for  marrying  the  eldest  daughter.     7.  It  paid  no  escuage. 
*  38  *44.  The  oppressions  arising  from   military  tenures,    hav- 

miit^T^^TL  "*  ^^T^  discontinued  during  the  civil  wars  in  the  reign  of  King 
nures.  Charles  I.  and  in  the  time  of  the  Commonwealth,  were  entire- 

">'  ly  removed  at  the  restoration  by  the  statute  12  Cha.  II.  c.  24., 
which  enacted  that  the  court  of  wards  and  liveries,  and  all  ward- 
ships, liveries,  primer  seisins,  and  ousterlemains,  values  and  for* 
feitures  of  marriages,  by  reason  of  any  tenure  of  the  king,  or 
others,  be  totally  taken  away ;  that  all  fines  for  alienations,  ten- 
ures by  homage,  knight  service,  and  escuage,  and  also  aids  for 
marrying  the  daughter,  or  knighting  the  son,  and  all  tenures  of 
the  Idng  in  capiu^  be  likewise  taken  away :  that  all  sorts  of  ten- 
ures held  of  the  king,  or  others,  be  turned  into  free  and  common 
socage,  save  only  tenures  in  frankalmoign,  copyholds,  and  the 
honorary  services  of  grand  serjeanty ;  and  that  all  tenures 
which  should  be  created  by  the  king,  his  heirs  or  successorsi  in 
future,  should  be  in  free  and  conunon  socage. 


TENURES. 


CHAP.  III. 


Of  the  Modem  English  Tenvres, 


I.  Tenure  in  Socage. 

5.  By  Petit  Seijeanty. 

&  In  Burgage. 
11.  In  Autient  Demesne. 
20.  IncidenlB  to  tbete  Tenures. 
28.  Changes  in  Socage  by  the  Stat.  12 

Cba.  II.  I  60.  Tenure  in  Frankalmoign^ 

33.  Or%iii  and  Nature  of  Manors. 


38.  Of  Courts  Baron.      . 

41.  Superior  and  Inferior  Manors. 

45.  Hew  Manors  are  destroyed. 

50.  Tenure  in  Villenage. 

51.  Copyholds. 
57.  YreB  Copyholds. 


Section  1. 

IN  consequence  of  the  statute  12  Cha.  II.  c.  24.  all  Tenure  In 
free  tenures,  except  frankalmoign,  are  now  reduced  to  that  of  Socage,- 
common  socage :  of  wUch  it  wiU  therefore  be  necessary  to  give 
a  fiill  account. 

2.  "  Tenure  in  socage  (sajs  Littleton)  is  where  the  tenant 
holdeth  of  his  lord  the  tenancy  by  certain  service,  for  all  man- 
ner of  services ;  so  that  die  service  be  not  knight  service.  As 
where  a  man  holdeth  his  land  of  his  lord  by  fealty,  and  certain 
rent^  for  all  manner  of  services ;  or  else  where  a  man  holdeth 
his  land  by  homage,  fealty,  and  certain  refit,  for  all  manner  of 
services  ;  or  where  a  man  holdeth  his  land  by  homage  and  feal- 
ty, for  all  manner  of  services.** 

"  Also  a  man  may  hold  of  his  lord  by  fealty  only,  and  such  w.  f  iifit, 
tenure  is  tenure  in  socage ;  for  every  tenure  which  is  not  tenure  i^- 
in  chivalry,  is  tenure  in  socage." 

f  3.  Littleton  derives  the  word  socage  from  soeay  a  plough,  the  *  40 

services  antiently  reserved  on  this  tenure  being  those  of  husband-  I^»  •  *^^' 
ly.  Somner  deduces  it  from  the  Saxon  word  soc^  importing 
fiberty  or  privilege,  which  being  joined  to  a  usual  termmation,  is 
called  socagium  or  socage,  signifying  a  free  and  privileged  ten- 
ure. Sir  Martin  Wright  admits  Somner's  etymology  to  be  conn- 
tenanced  by  Biitton,  but  professes  himself  inclined  to  prefer  Lit- 
deton's:  1.  Because  our  division  of  tenures  into  knight  service 
and  socage,  considering  socage  as  a  tenure  per  servitium  socfB, 
Erectly  answers  to  the  Norman  division  of  tenures  into  fiefs 
^haubert  and  fiefs  de  rotwrier ;  that  is,  the  gentleman*s  aud  the 

Vol.  I.  4  • 
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hu8bandman*8  fee.  2.  Because^  in  this  sense,  tfie  tenure  in  so- 
cage is,  like  that  by  knight  service,  simply  denominated  from  the 
name  or  nature  of  the  service  antiently  reserved  upon  it. 

4.  As  the  grand  criterion  and  distinguishing  mark  of  socage 
tenure  is  the  having  its  renders  and  services  ascertained,  it  will  in- 
elude  under  it  all  other  modes  of  holding  free  lands  by  certain 
and  invariable  rents  and  duties ;  and,  in  particular,  petit  serjean- 
ty»  bu]^g;age,  antient  demesne,  and  gavelkind. 
By  PeUt.  5.  Littleton  says,  petit  serjeanty  is  where  a  man  holds  lus 

§^lig^     '       land  of  the  king,  to  yield  to  him  yearly  a  bow,  a  sword,  a  dag- 
ger, a  knife,  a  pair  of  gloves  of  mail,  a  pair  of  gilt  spurs,  an 
arrow,  or  divers  Itrrows,  or  to  yield  such  other  small  things  be- 
longing to  war. 
1 160.  6.  It  is  also  said,  by  the  same  writer,   that  such  service  is 

but  socage  in  effect ;  because  the  tenant,  by  his  tenure,  ought 
not  to  go,  nor  do  any  tlung,  in  his  proper  person,  touching  war ; 
but  to  render  and  pay  yearly  certain  things  to  the  king,  as  a 
man  ought  to  pay  rent.  . 
^*  *7.  This  tenure  can  only  be  of  the  king,  the  dignity  of  whose 

person  pves  it  the  name  of  petit  serjeanty.  For  where  lands 
are  held  of  a  subject  by  services  of  tWs  kind,  the  tenure  is  no- 

In  Buivage.     ^^^S  n^ore  than  plain  socage. 

*  16^  8.  "  Tenure  in  burgage  (says  Littleton)  is  where  an  antient 

burrough  is,  of  which  the  king  is  lord  ;  and  they  that  have  tene- 
ments witlnn  the  burrough  hold  of  the  king  their  tenements,  that 
every  tenant  for  his  tenement  ought  to  pay  the  king  a  certam 
rent,  &c.,  and  such  tenure  is  but  tenure  in  socage." 

"  9.  It  is  the  same  where  any  subject  is  lord  of  such  burrough, 
and  the  tenants  hold  of  tum,  to  pay,  each  of  them,  an  annual 
rent." 
Id.  165,  6, 7.  10.  The  qualities  of  this  tenure  vary  according  to  the  par- 
ticular customs  of  every  burrough,  without  prejudice  to  the  feu- 
dal nature  of  it,  in  conformity  to  the  maxim,  consuetude  lod  est 
observanda. 
DenMiDe.  ^^*  -^^  those  estates  which  are  called  in  Domesday  terra  ^rs" 

4  Ijut  a  68.  gis  were  manors  belonging  to  the  crown,  being  part  of  its  anH- 
quum  domwicumy  or  antient  demesne ;  a  great  portion  of  the 
lands  comprised  within  those  manors  was  in  the  hands  of  ten- 
ants, who  held  the  same  of  the  crown  by  a  peculiar  species  of 
socage  tenure,  that  has  long  been  known  by  the  appellation  of 
1)      9S6  h  antient  demesne. 

it  Barr.  I04fi.       ?^9  tenure  can  only  subsist  in  manors  of  antient  demesne. 
1^  And  where  a  question  now  arises  whether  a  manor  is  of  antient 
d^nnesne,  or  not,  it  can  only  be  determined  by  a  reference  to 
Domesday. 


Id.  16S. 


I 
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12.  The  tenants  in  ancient  demesne,  that  is,  the  pers<Hxs  who  4  lost  S60» 
held  lands,  parcel  c^  these  manors,  in  socage,   did  the  service  of 
cultivating  the  demesnes,  or  supplying  provisions,  for  the  suste- 
nance of  the  king's  household-— services  of  the  utmost  necessity 
*in  those  times,  when  our  kings  lived  on  the  produce  of  their  4^ 
own  lands. 

13.  To  the  end  that  these  tenants  might  the  better  apply  i^^i^ 
themselves  to  their  labours,  for  the  profit  of  the  king,  they  bad 

r  ax  privileges.  1.  They  could  not  be  impleaded  for  their  lands, 
&c.  out  of  the  manor.  2.  They  could  not  be  impannelled  to 
appear  at  Westnnnster,  or  elsewhere,  upon  any  inquest  or  tri- 
al. 3.  They  were  free  and  quiet  from  all  manner  of  tolls,  in 
fairs  and  markets,  for  all  things  concerning  husbandry  and  sus- 
tenance. 4.  And  also  of  taxes  and  talliages  by  parliament,  un- 
less specially  named.  5.  And  also  of  contribution  to  the  ex* 
penses  of  the  knights  of  parliament  6.  If  severally  distrained 
for  other  services,  they  might  all  join  in  a  writ  of  Jtfonstrave" 
runt. 

i  4.  These  privileges  only  extended  to  the  tenants  in  socage  pijj,*]^  *B?* 
of  manors  of  antient  demesne  ;  not  to  those  who  held  other  parts  13. 
of  such  manors  by  night  service  ;  for  the  service  of  the   plough 
and  husbandry  was  the  cause  of  them.     Although  in  course  of^ 
time  most  of  these  manors  were  granted  by  the  crown  to  sub- 
jects, yet  the  socage  tenants  'preserved  their  antient  privileges, 
and  continued  to  be  tenants  in  antient  demesne,  though  the  ser- 
vices were  commuted  for  money  rents. 

15.  The  tenure  in  antient  demesne  is  confined  to  lands  held  in  1  8^1  k.  56. 
socage,  of  those  manors  which  were  formerly  in  the  possession  of 
the  crown,  by  the  service  of  cultivating  the  demesnes  of  such  ma- 
nors, or  by  a  render  of  provisions.     The  manor  itself,  and  such 
other  parts  of  it  as  were  held  by  knight  service,  were  not  con-  Bro.  Ab. 
Bidered  as  ancient  demesne,  but  as  frank  fee*     It  is  therefore  in-  ^  ^^^' 
accurate  to  say  that  a  manor  is  held  in  antient  demesne  ;  the      ^  «  43 
proper  expression  being,  a  *manor  of  antiient  demesne,  in  which  th^  n.  b. 
the  socage  lands  are  held  by  that  tenure.  ^  ^• 

16.  Where  a  manor  of  this  kind  is  in  the  hands  of  a  subject,  it 
is  in  the  power  of  the  lord  and  tenant  to  destroy  the  tenure. 
Thus  if  the  tenant  is  impleaded  m  any  of  the  courts  of  West-  *  ^^'  ^**' 
niinster,  and  the  lord  is  a  party  to  the  suit,  the  lands  become 
&ank  fee  ;  because  the  privilege  of  antient  demesne  being  es- 
tabfished  for  the  benefit  of  both  the  lord  and  tenant,  they  may,  by 
their  joint  act,  destroy  it. 

17.  If  the  lord  enfeoffs  another  of  the  tenancy,  this  makes  the  llj^^\^^' 
l^nd  frank  free ;  because  the  services   are  extinguished.     So  4  East,  290i 
if  the  lord  releases  to  the  tenant  all  his  right  in  the  lands ; 
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or  if  he  confirms  to  him,  to  hold  by  certain  services  at  the  cc»2« 
mon  low. 

18.  Whenever  the  manor,  of  wluch  the  lands  «ure  held  in  an- 
tient  demesne,  is  destroyed,  that  tenure  is  also  destroyed.  For 
there  being  no  court  left,  the  tenants  must  sue  and  be  sued  in 
the  courts  at  Westminster. 

19.  The  tenure  in  gavelkind,  by  which  a  great  deal  of  the 
land  in  Kent  is  still  held,  is  a  species  of  socage  ;  the  name  be- 
ing derived  from  the  Saxon  word  gavel^  which  signifies  rent, 
or  a  customary  performance  of  husbandry  works  ;  irom  which 
the  land  subject  to  this  kind  of  service  was  called  gavelkind. 
Mr.  Robinson  concludes,  &om  the  etymology  of  this  word,  that 
gavelkind  denotes  the  tenure  of  the  land  only,  and  that  the  par- 
tibility  and  other  customary  qualities  of  the  lands  thus  held  are 
extrinsic  and  accidental. 

20.  All  these  tenures  are  evidently  feudal,  and  derived  from 
the  same  origin  as  tenure  by  knight  service  ;  for  in  both  cases 
the  lands  are  held  of  a  superior  lord,  either  the  king,  or  some 
private  person.  This  feudal  domtminn,  or  seigniory  as  it  is  call- 
ed, when  ^vested  in  the  king,  may,  as  in  the  case  of  kn^ht 
service,  be  either  of  his  person,  or  as  of  some  manor  which  for- 
merly devolved  to  the  crown  by  forfeiture  or  escheat ;  when 
vested  in  a  private  person,  may  either  be  in  right  of  a  manor, 
of  which  he  is  lorcl,  or  of  his  person,  in  which  latter  case  If  is 
called  a  seigniory  in  gross,  f  But  tenure  of  the  person  of  a  sub- 
ject is  now  scarcely  known  ;  and  where  it  no  longer  appears  of 
whom  lands  are  mediately  holden  in  socage,  they  shall  be  pre- 
sumed to  be  held  immediately  of  the  king,  as  the  great  and  chief 
lord. 

21.  All  lands  held  by  any  kind  of  socage  tenure  are  subject 
to  a  feudal  return,  render,  rent,  or  service,  of  some  sort  or  other, 
to  the  lord  of  whom  they  are  held ;  arising  from  a  supposition 
of  an  original  grant,  from  the  ancestor  of  the  lord,  to  that  of  the 
tenant.  In  the  military  tenure,  or  more  proper  feud,  this  was 
from  its  nature  uncertain.  In  socage,  which  was  a  feud  of  the 
improper  kind,  it  was  certain,  fixed,  and  determinate  ;  and  so 
continues  to  this  day. 

22.  Tenants  in  socage  are  still  universally  subject,  over  and 
above  all  other  renders,  to  the  oath  of  fealty,  or  mutual  bond  of 
obligation  between  the  lord  and  tenant ;  which  usually  draws 
after  it  suit  to  the  lord^s  court ;  and  as  all  freehold  lands  are 
now  held  in  socage,  where  no  other  service  is  reserved,  fealty 
is  due  of  course. 


t  A  seigniory  in  gross  may  be  extinguished  by  a  release,  Lit.  9  464.  aod  may 
be  extended  on  a  itatate,  1 1nst  289.  k. 
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2S.  The  tenure  in  socage  was  subject  of  common  right  to 
aids  for  knighting  the  lord's  eldest  son,  and  marrying  his  eldest 
daughter,  which  were  fixed  by  the  statute  of  Westm.  1.  at  twen- 
tj  shillings  for  every  twenty  pounds  a  year  so  held. 

*24.  Tenants  in  socage  were  always  subject  to  relief;  which  '  #  45 
however  was  certain,  consisting  of  one  year's  rent.  The  sta- 
tute 28  Edw.  I.  c.  1.  declares  that  a  free  ^dceman  shall  give 
no  rdief,  but  shall  double  his  rent,  after  the  death  of  his  ances- 
tor, according  to  that  which  he  had  used  to  pay  his  lord ;  and 
AaH  not  be  grieved  above  measure. 

25.  Primer  seisin  was  incident  to  the  king's  socage  tenants 
incigHUy  as  well  as  to  those  who  held  by  knight  service. 

26.  Wardship  is  also  incident  to  tenure  in  socage  ;  but  quite 
diflerent  from  that  which  was  incident  to  knight  service.  For 
where  lands  in  socage  descend  to  an  mfant  under  the  age  of 
fourteen,  his  nearest  relation,  to  whom  the  inheritance  cannot 
descend,  shall  be  his  guardian ;  but  responsible  to  bun  for  the 
profits.  Marriage,  or  the  valor  maritagUt  was  not,  in  socage 
tenure,  any  perquisite  or  advantage  to  the  guardian. 

27.  Fines  for  alienation  were  also  due  for  estates  in  socage  : 
lands  held  by  this  tenure  always  were,  and  still  continue  to  be, 
subject  to  forfeiture  for  treason  and  felony ;  and  also  io  es-  ^ 
cheat ;  except  gavelkind  lands,  which  are  not  subject  to  escheat 
for  felony  ;  though  they  are  to  escheat  for  want  of  heirs. 

28.  The  changes  made  by  the  stat.  12  Cha.  II.  c.   24.  in  Changeiin 
flie  tenure  in  socage  are  chiefly  these  :  1.'  It  takes  away  the  ^{^*6®  ^J 
aids  for  marrying  the  lord's  eldest  ["daughter,  and  knighting  his  f  ^  cha.  s. 
eldest  son.     2.  It  relieves  socage  in  capite  from  the  burthen  of  '  ^^«^-  ^3-  *» 
the  king's  primer  sei^n  ;  and  of  fines  to  the  king  fpr  alienation. 

3'  It  extends  the  father's  power  of  appointing  guardians  by 
deed  or  will,  which  by  the  4  &  5  Phil.  &  Mary,  was  restricted 
to  females  ;  to  children  oi  both  sexes. 

*29.  In  all  other  respects,  the  tenure  in  socage  remains  as  ^  ^q 

it  was  before  ;  for  by  the  5th  section  of  that  statute  it  is  pro- 
vided  that  it  shall  not  take  away  any  rents  certain,  heriots  or 
suite  of  court,  •  belonging  or  incident  to  any  former  tenure,  or 
other  services  incident  or  belonging  to  tenure  in  socage,  or  the  ♦ 

fealty  and  distresses  incident  thereunto  ;  and  that  such  relief 
fthall  be  paid  |n  respect  to  such  rents,  as  was  paid  on  the  death  of 
a  tenant  in  socage. 

30.  Mr.   Hargrave  has  observed,  that  relief   for  lands,  of  i  lott.  STn  a, 
which  the  tenure  is  converted  into  common  socage,  are  save^  "*  ^' 
in  some  instances  by  this  statute.     For  the  clause  which  pre- 
^Tves  rents  qertain,  provides  that  such  relief  shall  be  paid  in 
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respect  of  such  rents,  as  was  paid  on  the  death  of  a  tenant  in 
socage,  from  which  it  seemed  that  there  could  be  no  relief  out 
of  lands  which  the  statute  changed  into'  socage,  unless  where  a 
quit-rent  was  also  payable.  And  the  reason  of  thus  expressing 
the  act  would  appear,  by  considering  that  a  year's  rent  was  the 
relief  for  lands  holden  by  common  socage  ;  consequently  was 
never  due  out  of  lands  which  were  not  subject  to  a  rent,  unless 
1  Inst.  108.      by  special  custom  or  reservation. 

31.  The  tenure  by  petit  serjeanty  is  not  named  in  the  stat.  12 
Cha.  II.  but  still  it  has  an  operation  on  it ;  for  it  being  necessa- 
rily  a  tenure  in  capites  though  in  effect  only  so  in  socage,  livery 
and  primer  seisin  were  of  course  incident  to  it,  on  a  descent; 
and  these  are  expressly  taken  away  from  every  species  of  tenure 
in  capite.  But  in  other  respects  petit  serjeanty  is  the  same  as  it 
was  before.  It  continues  in  denomination,  and  still  is,  a  digni- 
fied branch  of  the  tenure  in  socage,  from  which  it  only  differs 
in  name,  on  -account  of  its  reference  to  war. 
«   AP^  *32.  As  most  of  those  persons  of  whom  lands  ai^  now  held 

Origio  and      ^^  socage,  claim  their  feudal  dominium  or  seigniory  in  the  charac- 
Natare  of       ter  of  lords  of  manors  ;  and  as  all  customary  estates  are  held  of 
particular  manors,  it  will  be  necessary  to  enquire  into  the  or^in 
and  nature  of  manors,  and  the  rights  of  those  by  whom  they  are 
possessed. 

33.  Perkins,  who  wrote  in  the  year  1532,  gives  the  follonnhg 
account  of  the  origin  of  manors  : 

Perk. }  670.  "  ^^^  ^*  ^  ^^  know  that  the  beginning  of  a  manor  was, 
when  the  king  gave  a  thousand  acres  of  land,  or  a  greater 
or  lesser  part,  unto  one  of  his  subjects  and  his  heirs,  to  hold  of 
him  and  bis  heirs,  which  tenure  is  knight  service  at  the  least, 
and  the  donee  did  perhaps  build  a  mansion-house  upon  parcel 
of  the  same  land  ;  and  of  twenty  acres,  parcel  of  that  which 
remained,  or  of  a  greater  or  lesser  parcel,  before  the  statute  of 
Quia  EmptoreSy  ^c.  did  enfeoff  a  stranger,  to  hold  of  him  and 
his  heirs  as  of  the  same  mansion-house,  to  plough  ten  acres  of  ara- 
ble land,  parcel  of  that  which  remained  in  his  possession  ;  and 
did  enfeoff  another  of  another  parcel,  &c.  to  carry  his  dung 
into  the  land,  &c.  and  did  enfeoff  another  of  another  parcel 
thereof,  &c.  to  go  with  him  to  war  against  the  Scots,  &c.  and 
$0  by  continuance  of  time  he  made  a  manor.*'t 

34.  It  appears  from  this  passage  that  the  two  material  cau« 
ses  of  a  manor  are  demesnes  and  services.     The  demesnes 


t  It  was  holdea  by  Meade  and  VS^indham,  Justices  of  the  Common  Pleas,  in 
32  Eliz.  that  a  parsonage  may  be  a  manor.  As  if,  before  the  statute  of  Quia 
Emptores  Ttrrarum^  the  parson,  with  the  patron  and  ordinary,  grant  parcel  of 
the  glebe  to  dirers  persons,  to  hold  of  the  parson  by  divers  servrces  ;  the  same 
makes.the  parsonage  a  manor.    Godb.  R.  3. 
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comprise  all  that  part  of  the  land  ^retained  by  the  lord  for  his  *  48 

own  use  ;  and  from  which  the  other  parts  of  the  land  were  dis- 

.  membered.  The  freehold  of  these  b  vested  in  the  lord ;  and 
they  were  formerly  cultivated  by  his  villeins,  for  the  mainte- 
nance of  his  family.  The  services  were  the  returns  due  from 
the  persons  to  whom  the  lord  had  granted  the  freehold  of  the 
rest  of  the  lands,  to  hold  of  him  as  of  his  manor.     These  con- 

I  sisted  of  military  and  other  services,  rents,  fealty,  and  suit  of 
court  ;     together  with  the  usual  profits  arising  from  reliefs,  fines 

I    &r  alienation,  and  other  feudal  incidents. 

The  uncultivated  part  of  the  manor  was  called  the  lord's  waste, 
which  served  for  public  roads,  and  conmion  of  pasture  for  the 
lord's  cattle,  and  those  of  Us  tenants.  * 

35.  There  was  another  circumstance  essentially  necessary 
to  a  manor,  namely,  a  jurisdiction  over  the  tenants,  which  arose, 
in  the  following  way : 

It  has  been  stated  that  where  lands  were  granted  to  a  person  ^*  l*  ^  ^^    • 
as  a  feud,  a  jurisdiction  over  the  inferior  tenants  or  occupiers  of  ^ 
them  was  always  included.     In  conformity  to  this  practice,  it  is 
probable  that  in  all  the  grants  of  land  made  by  the  Conqueror 
and  h)S  sons,  a  jurisdiction  was  given  ;  for  it  appears  from  Dug- 
dale's  JMonastkonf  that  in  almost  all  the  charters  of  lands  grant- 
ed by  the  crown  to  the  abbies,  a  civil  and  criminal  juriscUction 
was  expressly  granted.     And  we  know  that  from  time  imme-     .   ♦  68  5 
moiial  every  lord  of  a  manor  has  exercbed  a  jurisdiction  over 
Us  tenants,  and  held  a  court  for  that  purpose ;  a  franchise  which 
must  have  been  originally  derived  from  the  crown.  Glosj. 

36.  Maneriwn  (says  Spelman)  est  feudum  nobiley  partim  vas- 
saOts,  qw>8  tenentes  vocamusy  ob  certa  servitia  concessum  ;  partim 
dammo  in  ustm  familicR  ma ;  cwn  jurUdictiane  in  vassalloSy  ob 
eonctasa  pmdia,  reservatum.  Qutz  vassallis  canceduntury  terras 
dieimus  ^tenementales  ;  qu<B  domino  reservantWy  dommicdles.  *  49 
Totum  vero  feudwn  domimum  appellatur.  Olim  baroniay  undecu^ 
fia  fuce  kuic  protest  jtirisdictumy  hodie  curia  baronisy  nomen  reti^ 
net. 

37.  Every  estate  of  this  kind  had  a  chief  seat,  or  capital  man- 
sion upon  it,  as  of  which  the  lands  granted  out  to  the  tenants 
were  held ;  and  being  the  residence  of  the  lord,  it  was  called  in 
old  French  manoir^  amanendo;  from  whence  the  whole  acquired  j^^^,^^^ 
the  name  of  manor.     It  is  also  called,  and  with  more  propriety,  a  oiois, 
lordship ;  being  .a  feudal  seigniory  or  dominium  annexed  to  the 
possession  of  the  demesnes,  over  the  tenants  holding  lands  by  a 
subinfeudation  from  the  antient  proprietors  of  such  demesnes,  ^     ^  g^ 
hy  certain  services ;    with  a  jurisdiction    over  those  persons.  Tanfieid  v. 
And  Lord  Coke  says—"  A  manor  in  these  days  signifieth  the  ^^""^^  ^^  ,, 
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jurisdiction  and  royalty  inoorporate^  rather  than  the  land  or 
scite." 

38.  It  appears  from  Spehnan's  description  of  a  manor  that  it 
was  formerly  called  a  barony ;  and  the  court  in  which  the  lord 
exercised  his  jurisdiction,  the  court  baron. 

Lord  Coke,  after  stating  that  a  manor  consists  of  demesnes 
and  services,  proceeds  thus — "  A  word  of  another  cause  of  a 
manor,  which  appeareth  not  in  the  definition  bo  manifestly  as 
the  other  causes  do.  This  is  a  cause  which  among  the  logi- 
cians is  termed  causa  sine  qua  non ;  and  that  is  a  court  baron; 
for  indeed  that  is  the  chief  prop  and  pillar  of  a  manor,  which  no 
soon^  faileth,  but  the  manor  falleth  to  the  ground.  If  we  la- 
bour to  search  out  the  antiquity  of  these  courts  baron,  we  shall 
find  them  as  antient  as  manors  themselves.  For  when  the  an- 
tient  kings  of  this  realm,  who  had  aD  the  lands  of  England  in 
demesne,  did  confer  great  quantities  of  land  upon  some  ^great 
personages,  with  liberty  to  parcel  the  land  out  to  other  inferior 
tenants,  reserving  such  duties  and  sendees  as  they  thought  con- 
venient ;  and  to  keep  courts  where  they  might  redress  misde- 
meanors within  their  precincts,  punish  offences  committed  by 
their  tenants ;  and  decide  and  debate  controversies  arising  with- 
in their  jurisdiction :  these  courts  were  termed  courts  baron.^ 

39.  A  court  baron  is  incident  of  common  right  to  every  man- 
or. It  is  composed  of  the  steward  and  the  fi'eeholders,  who 
hold  their  lands  of  the  manor,  subject  to  fealty  and  suitof  coort; 
they  are  therefore  bound  by  their  tenure  to  attend  the  court  bar- 
on, and  assist  the  steward  in  the  administration  of  justice. 
And  all  lords  of  manors  may  call  upon  their  tenants  to  take  the 
oath  of  fealty  to  them  in  their  courts  baron ;  which  every  lord 
ought  to  do,  if  it  be  only  for  the  reason  given  by  Littleton,  that 
when  neglected,  it  will  by  long  continuance  of  time  grow  out 
of  memory,  whether  the  land  be  holden  of  the  lord  or  not ;  by 
which  he  may  lose  his  seigniory,  and  all  the  profits  that  may  ac« 
crue  to  him  in  consequence  thereof. 

40.  Courts  baron  have  still  the  power  of  determining,  by 
writ  of  right,  all  controversies  relating  to  lands  within  the  man- 
or ;  and  dso  to  hold  pleas  of  any  personal  actions  of  debt,  tres- 
pass on  the  case,  or  the  like,  where  the  debt  and  damages  do  not 
amount  to  forty  shillings. 

41.  The  persons  who  held  of  the  king's  immediate  tenants 
granted  out  portions  of  their  lands  to  be  held  of  themselves ;  by 
which  they  created  manors  of  an  inferior  land,  of  which  they 
were  immediate  lords,  and  the  king's  tenants  lords  paramount 
Thus  Bracton  says — Potent  entm  esse  per  se  mansriuim  capUaley 
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el  pkara  eenimere  wb  se  maneria  non  capUdUOj  et  plures  ^vUlaSy  et  *  51 

phtres  hanUetto^f  quasi  sub  uno  capUe^  et  dammio  tmo.  * 

42.  These  great  manors,  of  which  inferior  mancnrs  were  held,^ 
are  firequently  called  honors.    Lord  Coke  says,  an  honor  is  the  ^^^^  ^*  ^^ 
most  noble  sei^ory,  and  originally  created  by  the  king,  but  may 
afterwards  be  granted  to  others. 

4S.  The  practice  of  creating  manors  or  tenancies  in  gross 
was  effectually  prevented  by  the  statute  Quta  EmptoreSy  and  the  f^^  ^  *• 
statute  34  Edw.  III.,  which  have  been  already  stated.     It  is 
therefore  said,  that  all  manors  existing  at  this  day  must  have  been  Co.  Cop. 
created  before  these  statutes  were  made.     For  it  is  essential  to  * ''•  ^!?*^^*»* 

W  ■  '' j»  y^'  f  fill    ^A 

a  manor  that  there  be  tenants  to  hold  of  the  lord ;  and  no  per- 
son since  these  statutes  could,  upon  a  grant  of  an  estate  in  fee- 
ample,  create  a  tenure  of  himself. 

44.  Lord  Coke  says,  the  king  himself  cannot  now  create  a  Cop.  §  3l(. 
manor. — ^'  If  the  king  at  this  day  will  grant  a  great  quantity 

of  land  to  any  subject,  enjoining  him  to  certain  duties  and  ser- 
vices, and  withal  willeth  that  this  should  bear  the  name,  of  a 
manor,  yet  it  will  not  be  a  manor,  in  the  estimation  of  the 
law." 

45.  As  the  material  causes  of  a  manor  are  demesnes  and  are  deitroy* 
services,  both  of  which  are  essential  to  its  existence,  because  a  *^ 
manor  must  have  a  lord  and  vassals ;  it  follows  that  whenever 

the  demesnes  are  severed  firom  the  services,  by  the  act  of  the 

party,  the  manor  is  destroyed.      Thus  it  was  resolved  in  Sir  ^  j^^p,  ^ 

Moyle  Finch's  case,  that  where  the  demesnes  of  a  manor  are 

once  absolutely  severed,  in  fee-simple,  from  ihe  services,  by  the 

act  of  the  party ;  the  manor  is  for  ever  destroyed. 

46.  Where  the  severance  is  by  act  of  law,  the  manor  may  be 

revived.     Thus  in  the  above-mentioned  *case  it  was  agreed,  ^^ 

that  if  there  were  two  coparceners  of  a  manor,  and  on  a  par- 
tition the  demesnes  were  allotted  to  one  and  the  services  to  the 
other ;  although  there  was  an  ^absolute  severance,  yet  if  one 
died  without  issue,  and  the  demesnes  descended  to  her  who  had 
the  services,  the  manor  was  revived :  because  on  the  partition  5  Mod.  &. 
they  were  in  by  act  of  law  ;  and  the  demesnes  were  again  uni-  ^®^' 
ted  to  the  sernces  by  act  of  law. 

47.  Where  two  coparceners  make  partition,  and  part  of  the  C6.  Cop. 
demesnes  and  services  are  allotted  to  one,  and  the  remainder  to  \?^l2^  ^^ 

,  Ad*  Z33* 

tae  other  ;  it  is  said  that  each  coparcener  will  have  a  manor.  ^  ^^^  j. 
In  a  subsequent  case  the  Court  of  King's  Bench  held  that  a  150.    ' 
luanor  was  wa  entire  thing,  and  not  severable. 

48.  Where  all  the  freehold  estates  held  of  a  manor  are  pur*  j^'^'  ^^^ 
cWcd  by  the  lord,  or  devolve  to  him  by\.  escheat,  whereby 

the  services  become  extinct,  and  there  are  no  tenants  left,  the 
Vol..  I.  6 
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?1l^t'      oaa&or  is  for  ever  destroyed.    For  there  caimot  be  a  lu^aor 

Rep.  At.      without  a  court  barcm ;  and  no  court  baron  can  be  without  two 

4  Id.  446.       8uit<H^  at  least. 

49.  Although    nMwy   manors  have  been  destroyed  by    the 

Ireland^*        means  above  mentioned,  yet  they  continue  to  be  called  manors  ; 

lO£Mt,f69.  i^i^d  for  some  purposes  are  still  considered  as  such;  though 
strictly  speaking  they  are  no  more  than  reputed  manors.t 

ViSSS^.  ^0*  I^  h^  ^^^T^  stated  that  the  great  division  of  tenures  ori- 

ginally was,  into  those  that  were  free,  and  those  that  were  base  ; 
pr,  as  Biticton  expresses  it,  into  franktenement  and  villenage. 
The  tenure  in  villenage  arose  in  th^  following  manner ;  und^r 

Wrs«K    T      ^^'^  Saxons  *  there  was  a  class  of  people  in  a  condition  of  down- 

91^  *"  ri^b^  servitude,  beloi^^g,  both  they,  their  children,  and  effects, 
to  the  lord  of  the  soil.  The  Normans,  who  were  strangers  to 
any  other  than  a  feudal  state,  nught  probably  enfranchise  all 

tit.  $  1S3.  such  vn*etched  persons  who  fell  to  their  share,  by  admittii^g 
them  to  fealty,  in  respect  to  the  little  livings  they  had  hitherto 
lieen  allowed  to  possess ;  which  they  were  still  suffered  to  re- 
tain, upon  the  like  services  as  they  had  formerly  been  bound  to 
perform.  But  this  possesion,  as  now  clothed  vrith  fealty,  and 
by  that  means  advanced  into  a  tenure,  <Uffered  materially  from 
the  antient  servile  possession,  and  was  thenceforth  called  viUen^ 
age. 

Copyholdi.  51.  When  manors  became  established,  the  demesnes  were 
cultivated  by  the  lord's  villeins,  who  were  allowed  to  occupy 
some  small  parts  of  them,  in  order  to  provide  for  their  own 
subsistence.  Their  tenure  was  that  of  pure  villenage,  the  ser- 
vices  were  base  and  uncertain ;  and  as  they  might  be  dispos- 
sessed at  any  tune,  they  were  sud  to  hold  at  the  mere  wiU  of 
the  lord. 

Wr«ht,TM.      52.  The  acquiescence  of  lords  of  manors  to  then-  villeins 
holding  the  lands  allotted  to  them,  as  long  as  they  performed 
theirservices,  and  in  permitting  their  children  to  succeed  them, 
advanced  the  pretenrions  of  the  villeins,  in  opposition  to  the  ab- 
solute rights  of  the  lords,  so  as  to  give  them  a  kind  of  prescrip- 
tive or  customary  right  to  their  possessions ;  which  in  course 
of  time  was  taken  notice  of  by  the  courts  of  justice ;  and,  under 
thehr  sanction,  became  at  lei^^  a  part  of  the  common  law. 
5$.  As  tenants  of  this  sort  had  no  other  title  to  their  estates 
^  but  these  customs,  and  admissions  in  pursuance  of  them,  entered 
on  the  rolls  of  the  lord's  court,  or  copies  of  such  entries,  wit- 
-*  54      jiessed  by  ^the  steward  of  the  manor,  they  were  Mlled  tenants 
by  copy  of  court  roll ;  and  their  interest  a  copyhold  or  customa- 
ry estate. 

4Tbe  rigbtiluEid  fimnchifei  aimexMi  to  mMitfitB  wm  h%  trvatod  of  in  Title  «7. 
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84.  The  first  mention  of  tins  tenure  is  in  die  Extenta  MimerH^  Ban.  Obi. 
made  in  4  Edw.  1.  ;  which,  thougph  printed  emong  the  statutes,  ^^ 
is  only  an  instruction  to  the  extender  of  the  crown,  with  regard 
to  wlMt  he  was  to  enquire  into ;  and  upon  what  heads  and  par« 
ticalars  he  was  to  make  ins  report.    The  words  respecting  copy*  Ezuat.  Man. 
holds  are — *^  It  is  to  be  enquired  also  of  customary  tenants,  that  t  ^- 
is,  to  wit,  how  many  there  be,  and  how  much  land  every  of  them 
lioldeth  ;  what  works  and  customs  he  doth,  and  what  the  works 
and  customs  of  every  tenant  be  worth  yearly  ;  and  how  much 
rent  of  assize  he  pud  yearly,  beside  the  works  and  customs  ;  and 
which  of  them  may  be  taxed  at  the  wffl  of  the  lord,  and  which 

55.  "There  is  however  no  mention  of  copyholds  in  the  book  of 
dd  tenures :  some  cases  appear  respecting  them  in  the  reign  of 
Edward  IIL  ;  and  the  rights  o(  copyholders  to  their  lands  were 

fidly  settled  in  the  time  of  Kng  Edward  lY.  4IUp.Sl.  »• 

56.  Copyholds  are  not  affected  by  the  statute  12  Cha.  II. 
For  it  is  provided  by  the  7th  section  of  that  act,  that  it  shall  not 
alter  or  clumge  any  tenure  by  copy  of  court  roll,  or  any  services 
mcident  thereunto. 

57.  Thereisanother  species  of  copyhold,  which  was  formerly  f'ff^^Py* 
called  privileged  villenage,  or  villein  socage ;  of  the  origin  of 

which  Bracton  gives  the  following  account.  Ante,  e.  t. 

There  were  at  the  time  of  the  conquest,  certain  freemen  who  j^^,  |,  ^  n^ 
held  their  respective  tenements  freely,  by  free  services,  or  by  Black  Con*, 
free  customs  ;  and  being  first  ejected  by  the  hand  of  power,  they  l^   P7  ^  * 
afterwards  returned,  *and  took  their  own  tenements  agam,  to  «  55 

he  held  in  villenage,  doing  therefore  services  that  were  base  and 
senrile,  but  certain  and  expressed  by  name.  These  are  called 
ascriptitious  to  the  soil,  and  yet  are  freemen,  though  they  per- 
form villein  services  ;  since  they  perform  them,  not  in  respect 
ef  their  persons,  but  in  respect  of  their  tenures. 

58.  Tenants  of  this  kind  hold  by  copy  of  court  roll.     Their 
adimttances  however  are  not,  as  in  common  copyholds,  to  hold  l^ 
at  the  wiU  of  the  lord,  but  to  hold  according  to  the  custom  of 
the  manor :  from  whence  they  have  been  called  free  copyholders, 

<n^  customary  freeholders. 

59.  Sir  W.  Blackstone  in  his  Consideratk>ns  on  Copyholders,  Vide  Tit.  10. 
concludes  with  observing,  that  however  the  lawyers  may    at 

times  have  denominated  tiiese  tenures  a  base  species  of  freehold, 
in  contradistinction  to  mere  copyholds ;  yet  the  law,  in  the 
iD^n,  regards  them  as  being  properly  copyhold  and  not  free- 
hold tenures :  else  they  would  not  have  subsisted  at  this  day  :  for 
*fcey  must  otherwise  have  been  involved  in  the  general  fate  of  the 
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rtstof  our  antient  tenures  ;  when  by  the  statute  12  Cha.  11.  they 
were  aU  abolished,  and  reduced  to  socage. 

60.  There  remams  but  one  more  kind  of  tenure,  which  » 
of  a  spiritual  nature,  and  called  frankalmoign,  libera  elymoamoy 
or  free  alms  ;  whereby  a  religious  corporation,  aggregate  or  sole, 
may  hold  land  to  them  and  their  successors  forever. 

61.  The  services  due  for  this  tenure  are  purely  spiritual; 
therefore  the  tenants  are  not  bound  to  do .  fealty  ;  because  the 
service  reserved  is  of  a  higher  nature  ;  and  because  the  word 
frankalmoign  excludes  all  temporal  service. 

*62.  Most  of  the  antient  monasteries  and  religious  houses 
1  Intt.  95.  *.  held  their  lands  by  this  tenure.  The  parochial  clergy,  together 
with  many  ecclesiastical  and  charitable,  corporations  sdll  hold 
their  land  in  the  same  manner ;  But  Littleton  says,  that  in  con- 
sequence of  the  statute  Quia  Emptares  none  can  give  lands  to  be 
holden  in  frankalmoign,  except  the  king. 
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1   Inst.  6.  a. 


BY  the  law  of  England  property  is  divided  into  two  of  Real  Prop- 
kinds,  namely^al  and  personal  property  ;  wMch  are  governed  «rty. 
by  distinct  systems  of  jurisprudence.  Real  property  consists 
of  land,  and  of  all  rights  and  profits  arising  from  and  annexed 
to  land,  that  are  of  a  permanent  and  immoveable  nature :  It 
18  usually  comprised  under  the  words  lands,  tenements,  and 
hereditaments.  Land  means  the  whole  surface  of  the  earth ; 
tenements  is  a  word  of  still  greater  extent,  and  signifies  every 
thing  that  may  be  holden ;  but  hereditaments  is  the  lai^est  and 
DAost  comprehensive  word,  for  it  includes  not  only  lands  and 
tenements,  but  whatever  may  be  inherited. 

*2.  Real  property  is  corporeal   or  incorporeal ;    corporeal 
consists   wholly    of  substantial  and  permanent    objects  ;   all  Land,  l  last 
which  may  be  comprehended  under  the  general  denomination  of  ^  ^ 
land. 

S.  Lor*  Coke  says,  the  word  land,  in  its  legal  signification, 
comprehends  any  ground,  soil,  or  earth  whatsoeter,  as  mea- 
dows, pastures,  woods,  waters,  marshes,  furzes  and  heath. 
It  has  also,  in  its  legal  signification*  an  indefinite  extent,  up- 
wards as  well  as  downwards ;  i^r  it  is  a  maxim  of  law,  that 
^}U8  est  solumy  gus  est  usque  ad  emlum ;  therefore  land  legaUy 
ificludes  all  castles,  houses,  and  other  buildings  stan£n{^  tli^re- 
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on  ;  and  downwards,  whatever  is  in  a  direct  line  between  the 
Bur&ce  and  die  centre  of  the  earth  ;  such  as  mfnes  of  metal  and 
other  fossils,  which  are  the  property  of  the  owner  of  the  sur- 
face ;  except  mines  of  gold  and  olvep  :  these,  by  the  royal  pre- 
Plowd.  336.    rogative,  belong  to  the  Crown.  V 

4.  The  greater  part  of  England  was  formerly  divided  into 
manors,  of  which  an  account  has  been  already  given.  The 
word  manor  is  still  frequently  used  as  synonymous  with  the 
lands  comprised  within  its  boundaries. 

5.  A  share  in  the  New  River  water  is  held  to  be  real  pro- 
perty, as  also  a  share  in  the  navigation  of  the  river  Avon  ;  un- 
der a  private  act  of  parliament  in  10  Ann.  and  a  share  in  some 
navigable  canajs. 

6.  Money  agreed  or  directed  to  be  laid  out  in  the  purchase  of 
Uid^oot  in  ^  ^^  ^  considered  in  equity  as  land  ;  because  there,  whatever  is 
Ittud.  agreed  to  be  done,  is  considered  as  actually  done.  Wh^;^ 
BT*i.^6  «^*  nioney,  directed  to  be  laid  out  in  the  purchase  of  land,  comes 

into  the  hands  of  the  person  who  would  have  had  the  absolute 
^property  of  the  land,  in  case  a  purchase  had  been  inade,  it  will 
be  considered  as  money,  and  may  be  claimed  accordingly.    But 
where  it  is  in  the  hands  of  a  third  person,  some  act  must  be  done 
isiddaiDti  T.    ^y  ^®  person  entitled  to  it,  to  shew  that  he  condders  it  as  mon- 
Biddaipb^  IS  ey ;  otherwise  it  will  stiQ  be  deemed  land. 
Vet.  161.  7^  There  are  ^oioe  chattels  whieh  are  eonsideped  as  so  anneal- 

Heir  Looms  cd,  and  nfBoessary  to  the  epjoyment  df  the  inheritance,  thatth^ 
mndCharten.  ^j^  deemed  in  law  to  be  a  part  of  it,  and  are  called  heir  looms. 
1S5.  b.  Thus  deer  m  a  real  authorised  park»  fidies  in  a  p6nd,  rabbits  in 

Crow^'jbil*  ^'  *  ^*^"'®'*»  doves  in  a  dovebouj»e,  are  held  to  be  pait  of  the  inbmt- 
aae^  and  bd^ng  t^  the  hw.    . 

8.  It  is  the  same  of  ehaiters,  court  rolls,  dieeds,  and  other  evi« 
dences  of  the  land  ;  together  with  the  cbe^  asd  boxes  in  winch 
they  acre  contained. 

9.  Where  an  antient  horn  had  jnunei^oriiiJly  gon«  with  ^  es- 
Wb&i  and  h^  been  delivered  to  the  plaints  ancestors,  to  hold 
tbjsir  land  by,  it  was  decreed  Aat  M  ^ould  go  vnHh  the  Imid  bb 
an  heir  loom. 

10.  Incorporeal  property  consists  of  rights  and  profits  arisiiic 
ffom  or  MHiexed  to  l^nd  ;  such  as  advowsems  and  rents,  wlfich 
are  hdd  to  be  <rfa  real  Bbture.  £^n  o^es  exercisable  wiDwi 
certain  places,  though  not  «nnex^  to  li^d,  aaje  said  to  savour  isf 
the  realty.  And  dignities  or  tides  of  honofir,  having  been  oi$gi« 
na&y  annexed  to  land,  aire  also  cpnudered  as  real  ipfopeity. 
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11.  With  T^qpefel  to  the  nature  and  jffoperfies  of  the  different  ^  Mtatet  in 
eaiatee  which  may  be  «c«|iiired  in  land;  it  is  necessary  to  pre^ 

mise,  that  ka  estate  in  land  means  snch  an  interests  the  tenant  ^ 
hath  therein.     It  is  called  in  Latin  «talua,:beci|U8e  it  signifies  the  ijatt.  345^. 
condition  or  circumstance  in  which  the  owner  stands  with  re* 
gard  ia  his  property.     To  ascertain  this  with  precision  and  *  60 

^accuracy,  estates  in  land  may  be  emsidered  in  a  threefold  *  ^'*^^*^ 
jiiew :  first,  with  r^;<ard  to  the  quantity  of  interest  which  the  pj^^'a'.  55^. 
uMiaDt  has  in  his  tenement ;  secondly,  with  n^rd  to  the  time 
at  which   that  quantity  of  interest  is  to  be  enjo]Fed ;  thirdly, 
widi  regard  to  the  number  and  connexiim  of  the  tenants. 

12.  First,  with  regard  to  the  quantity  of  interast  which  the 
tenant  has  m  his  tenement ;  tbis  is  measured  by  its  duration 
and  extent ;  and  occasions  the  primary  division  of  estates  into 
sach  as  are  fineehold,  and  such  as  are  less  than  freehold. 

13.  An  estate  of  freehold  is  an  estate*  in  lands,  or  other  real  ^*^^^">?f^ 
property,'held  by  a  freer  tenure,  for  the  life  of  the  tenant,  or 

that  of  some  other  person;  or  for  some  uncertain  period.     It 

b  called  Uhenm  tmementumf  frank  tenement  or  freehold  ;  and  Bntton,  c  32. 

was  formerly  described  to  be  such  an  estate  as  could  only  be  . .    . .  ^ 

created  by  livery  of  seisin,  a  ceremony  synilar  to  the  investi- 

luie  of  the  feu^  law.     But  since  the  introduction  of  certain 

modem  eonveyances,  by  which  an  estate  <tf  freehold  may  be 

created  widtout  livery  of  seisin,  tins  description  is  not  sufficient. 

14.  There  are  two  quahlies  essentially  reqmsite  to  the  ex*  '  Comm.  386. 
istence  of  a  freehold  estate.     1.  Inunobility  ;  that  is,  the  sub- 
ject matter  must  either  be  land,   or  some  interest  issumg  out  of 

or  annexed  to  land. .  2.  A  sufficient  legal  indetermin^e  dura-/ 
tion:  for  if  the  utmost  period  of  time  to  which  an  estate  can*" 
hiat,  is  fixed  and  determined,  it  is  not  an  estate  of  freehold. 

15.  Thus  if  lands  are  conveyed  to  a  man  and  his  heirs,  or  ^  '"*•  ^**  •• 
for  his  Kfe,  or  for  the  Kfe  of  another,  or  until  he  is  married,    or 

goes  to  Rome ;    he  has  an  estate  of  freehold  :  but  if  lands  are 

finfited  to  a  man  for  500  years,  or  for  99  years,  if  he  shall  so 

loDglive,*he  has  not  an  estate  of  freehold.     The  law  was  pre-  *  61 

casely  the  same  in  this  respect  when  Bracton  wrote-— £t  memltim 

9«od  Hieruoi  tensmeatem  tit  id  q%kod  quis  tenet  ribi  et  haaredibus  BractoD, 


<«».  Item  ut  Ubenm  tenementumj  sktU  ad  mtam  Umt%m^  «<I  ^^  ** 
^odemmodo  ad  tenqnu  mdetetimnahath  absque  alia  certa  tempwU 
yfefiniHione  :  se.  Donee  quidfiatf  velnom  fiat ;  ut  n  diciturj  Do 
^  donee  et  providero,  lAberumn  autem  te$iementum  non  potest 
^  ofieiiftis,  quod  quia  tenet  ad  certum  numemm  annonmh  meari- 
^veldiertm  ;  lieet  ad  terminum  centum  annorumy  qua  excedit 
*te  hammum. 
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16.  It  has  been  shewn  that,  upon  the  introduction  of  the  feu- 
dal law,  all  lands  became  holden,  either  by  a  free,  or  a  base 
tenure.  The  tenant  who  held  by  a  free  tenure  had  always  a 
right  to  the  enjoyment  of  the  land,  for  his  life  at  least ;  and 
could  not  be  dispossessed  even  for  the  non-payment  of  his  rent  or 
the  non-performance  of  his  sendees ;  whereas  the  tenant  who 
held  in  villenage  might  be  turned  out  at  the  pleasure  of  his  lord ; 
and  his  possession,  being  perfectly  precarious,  was  considered  to 
be  the  possession  of  his  lord ;  to  whom  he  was,  in  a  great  de- 
gree, a  mere  slave. 

.  17.  The  person  thus  holding  lands  by  a  firee  tenure  was  there- 
fore called  a  freeholder,  because  he  might  mtdntain  his  possession 
agflunst  his  lord  :  and  for  this  reason  liberum  tenementuniy  or  free- 
hold, was  opposed  to  villenage.  Thus  Bracton  says — Item  <fi- 
eittir  liberum  tenementuniy  ad  differenHam  ^us  quod  est  vUUnagi" 
um ;  quia  tenementorum  aUud  liberum^  cdiud  Allenagwm.  And 
an  estate  of  freehold,  once  created,  could  not  cease  without  entry 
or  claim. 

18.  The  acquisition  of  an  estate  of  freehold  was  attended 
with  several  valuable  rights  and  privileges.  The  freeholder  be- 
came a  member  of  the  county  court,  *one  of  the  pares  curut  in 
the  court  baron,  or  lord's  court ;  was  entitled  to  be  summoned 
on  juries  in  the  king's  court;  and  to  vote  at  the  election  of  a 
knight  of  the  shire. 

19.  In  subsequent  times,  the  word  freehold  was,  in  some 
cases,  applied  to  the  estate  or  interest  only  of  the  tenant ;  as 
where  a  person  had  an  estate  for  life  in  lands  held  in  villenage, 
he  was  said  to  have  a  freehold  interest.  Thus  Lord  Coke  says 
— *^  A  freehold  is  taken  in  a  double  sense  ;  eith«r  it  is  named  a 
freehold  in  respect  of  the  state  of  the  law,  and  so  copyholders 
may  be  freeholders ;  for  any  that  hath  an  estate  for  his  life,  or 
any  greater  estate,  in  any  land  whatsoever,  may  in  this  sense  be 
termed  a  freeholder :  or  in  respect  to  the  land,  and  so  it  is  op- 
posed to  copyholders :  that  what  land  soever  is  not  copyhold,  is 
freehold." 

20.  It  is  hbwever  fully  proved  by  Sir  William  Blackstone,  in 
his  Considerations  on  copyholders,  that  no  person  can  be  consid- 
ered as  a  freeholder,  or  entitled  to  the  privileges  of  a  freeholder, 
unless  his  estate  consists  of  free  land :  so  that  although  the  de^ 
termination  of  an  estate  be  uncertain,  yet  if  it  .is  held  by  a  base 
tenure,  it  is  not  considered  in  law  as  a  freehold,  nor  has  the  ten- 
ant any  of  those  privileges  which  the  law  gives  to  freeholders ; 
for  in  that  case  he  has  a  freehold  interest  only,  whereas  no  estate 
is,  strictly  speaking,  freehold,  unless  the  possessor  holds  it  by  a 
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iree  tenure ;  therefore  aU  freehold  estates  must  now  be  held  In 
socage. 

21.  Lord  Coke  says,  a  freehold  estate  may  at  several  times  i  \tiMt'4a,^ 
be  moveable,  sometimes  in  one  person,  and,  altemis  tncibuSf  in  Weldao  ▼. 
another;  as  if  there  be  80  acres  of  meadow,  which  have  been  Cro.'^ELil  ^^ 
used,  time  out  of  nund,  to  be  divided  betvireen  certain  persons  ;  421. 

*and  that  a  certain  number  of  acres  appertain  to  every  of  these 

persons,  to  be  yearly  assigned  and  allotted  to  them  ;  they  have  ^^ 

freehold  estates  in  their  respective  portions  of  the  meadow. 

22.  It  is  said  in  Brooke's  Abridgment,  that  an  upper  chamber  Tj^'jo.  ""•"^* 
m  a  house  is  no  frank  tenement,  as  it  cannot  continue  ;  for  if  the 
foundation  fails,  the  chamber  is  gone.     But  Lord  Coke  says,  a  1  Init.  48  b, 
man  may  have  an  inheritance  in  an  upper  chamber ;  though  the 

lower  buildings  and  soil,  be  in  another ;  and  seeing  it  is  an  inher- 
itance corporeal^  it  shall  pass  by  livery. 

23-  The  possession  of  9,  feud  was  called  seisin,  which  deno*       ^*»ft^ 
ted  the  completion  of  the  investiture  by  which  the  tenant  was  Dusert. 
admitted  to  the  feud.     Upon  the  introduction  of  the  feudal  law  ^*  '* 
into  England,  the  word  seisin  was  only  applied  to  the  possession  1  Inst.  266  fr, 
of  an  estate  of  freehold  ;  in  contradistinction  to  that  precarious  ^qq„  t^yj 
kmd  of  possession  by  which  tenants  in  viUenage  held  their  lands ;  i  in,t,  300  ft. 
which  was  considered  to  be  the  possession  of  their  lords,  in  Plowd.  603. 
whom  the  fireehold  continued. 

24.  Where  a  freehold  estate  is  conveyed  to  a  person  by  feoff-  Entry  is  nee- 
ment,  with  livery  of  seisin  ;  or  by  any  of  those  convejrances  ewary. 
which  derive  their  effect  from  the  statute  of  uses  ;  he  acquires  a 
seisin  in  deed,  and  a  freehold  in  deed.     But  where  a  freehold  ^  j  ^  ^m  a 
estate  comes  to  a  person  by  act  of  law,  as  by  descent,  he  only 
acquires  a  seisin  in  law  ;  that  is,  a  right  to  the  possession ;  and  (S«e  Steam 
his  estate  is  called  a  freehold  in  law.     For  he  must  make  an  ^  ^  acUona 
actual  entry  on  the  land  to  acquire  a  seisin,  and  a  freehold  in 
deed.  (1) 

25.  The  entry  must  be  made  by  the  person  having  right,  or  1  inst  245  5* 
some  one  authorized  by  him.     But  the  mere  act  of  going  on  the  V^^  ^  ^ 
land  will  not  amount  to  a  legal  *entry,  sufficient  to  vest  the  ac-  #  g^ 
tuai  seisin  in  the  person  who  has  the  right     In  order  to  con-  (Steanap. 
stitate  a  legal  entry  the  person  must  enter  with  that  intent,  and  ^^O 

do  some  act  to  shew  suchintention.  ^/ 

26.  The  entry  of  the  heir,  upon  any  part  o(  the  estate  will  u  ^  - . 
give  him  a  seisin  in  deed  of  all  the  lands  lying  in  the  same  252  6. 
county.     For  since  the  freehold  in  law  is  cast  upon  him  by  iL^^"^*'* 
the  death  of  his  ancestor,  and  no  person  is  in  possession,  so  that  juttr  ic  «l.) 
ao  particular  estate  is  to  be  defeated,  a  general  entry  into  part, 

"Will  be  sufficient  to  reduce  the  whole  into  actual  possession.  But 

(1)  The  ownerahip  ofwild.  landa  is  in  thia  coantry,  eqairalent  to  ao  ac  vud 
'eififi,  Se«  Staarna  on  real  actiona  p.  83— i4  /oho.  Rep.  406.  Jackson  t.  Houte^ 

Vol.  I.  6 
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wbere-tbe  lands  lie  in  different  counties,  there  must  be  an  entry 

in  each  county  (1). 
(Wa^^I?  D.       ^"^^  1^  ^^^  b®'^  ^^  deterred  from  entering  by  bodily  fear,  he 
45.)  may  make  claim,  as  near  the  land  as  he  can.     Such  claim  is 

Lit. »  417, 18.  jjQ^gygj.  Qjjjy  in  {Qj^ce  for  a  year  and  a  day ;  but  if  it  be  pc- 

I  ijjj^^  j5  ^^  peated  once  in  the  space  of  every  year  and  day,  which  is  called 

3  Wilt.  Rep.  continual  claim,  it  will  have  the  same  effect  as  a  legal  entry  (2). 
B^VdO.  ^^'"^      28.  The  entry  of  the  heir  is  only  necessary  where  the  lands 

8  Id.  213.    \  are  in  the  actual  occupation  of  the  ancestor,  at  the  time  of  his 

c.*^*  '^**'  ^*  death.     For  if  the  lands  are  held  under  a  lease  for  years  and 

(See  steraet  the  lessee  has  entered  under  the  lease,  the  heir  will  be  consider- 

Go^tuie^^^  ed as  having  a  seism  indeed,  before  entry  or  receipt  of  rent, 

T.  Newmao)  because  the  possession  of  the  lessee  for  years  is  his  possession. 

0  w^'s*  ^*      ^^'  ^^'^  possession  of  a  guardian  in  socage  b  also  the  pos- 
Conv.  8.  9.)  session  of  the  ward.     So  that  if  a  widow,  having  a  son  on  whom 

her  husband's  estate  descends,  continues  in  possession,  after  her 
husband's  death,  the  law  wiU  consider  her  as  guardian  in  so- 
4        cage  to  her  son ;  and  will  therefore  admit  the  son   to  have,  by 
that  means^  had  a  seisin  in  deed  of  the  land. 
*65  *S0.  Where  lands  are  let  on  leases  for  lives,  the  freehold 

is  in  the  lessees  ;  consequently  the  heir  has  no  immediate  right 
of  entry  on  the  death  of  his  ancestor.     He  is,  however,  entit- 

1  IntU  15.  b.   i^jj  ^Q  ^g  pgjj^  reserved  in  the  lease,  by  the  receipt  of  which  he 

becomes  seised  of  the  rent,  and  also  of  the  reversion  expectant 

Abat  me  t     ^^  ^^^  determination  of  the  lease. 

SI.  The  seisin  in  law,  which  the  heir  acquires  on  the  death 
1  Inst  377.  a.  of  his  ancestor,  may  be  defeated  by  the  entry  of  a  stranger, 
claiming  a  right  to  the  land ;  which  entry  is  called  an  abate- 
ment ;  and,  in  such  a  case,  the  only  mode  of  regaining  the  sei- 
sin is  by  an  entry  of  the  legal  owner,  which  will  restore  him 
Vid  'xf/  29   ^^  ^^^  possession.     If  the  abator  dies  seised  the  lands  descend 
c  1.  '  to  his  heir,  and  such  descent  tolls,  or  tcdces  away  the  entry  of 

the  heir,  who  is,  in  that  case,  driven  to  his  action. 
GH>!t^**28       ^^'  ^^^^^  *  younger  brother  enters  upon  the  death  of  the 

ancestor,  such  entry  is  not  an  abatement ;  for  it  shall  be  intended 
that  the  younger  brother  did  not  set  up  a  new  title,  but  only  en- 
tered to  preserve  the  possessions  of  the  ancestor  in  the  family. 
Vide  Tit.  29.  that  no  one  else  should  abate.     If  the  younger  son  dies  in  pos- 
^*  ^'  session,  still  the  elder  son  may  enter ;  for  as  the  law  will  not  in- 

tend the  entry  of  the  younger  son  to  be  a  wrongful  act,  therefore 
his  possession  becomes  that  of  the  elder. 

33.  Where  a  person  is  in  the  actual  seisin  of  an  estate  of 
.  freehold,  he  may  lose  that  seisin  by  a  stranger's  entering  on  the 

(1)  See  Stearns  on  R.  Actions,  p.  45.  as  to  the  ceremony  of  making  an  Entry. 

<2)  The  period  of  a  year  and  a  day,  which  often  occart  in  the  old  law, 
leems  to  mean  nothing  more  than  a  complete  year  and  is  qow  regarded  only  at 
one  of  the  antiqaites  of  legal  leaning.    Stearns  p.  18. 


Disseisin. 
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esMei  and  forcibly  ousting  or  dispossessing  bim  of  it,  whicb 

is  called  a  disseisin ;  and  is  thus  defined  by  Latdeton,  $  27d — 

*<  Disseisin  is,  properly,  where  a  man   entereth  into  lands  or 

tenements  where  his  entry  is  not  congeable ;  and  ousteth  him 

which  hath  the  freehold."    Lord  ^Coke,  in  his  comment  on  this  *  66 

passage,   obserres,   that  every  entry  is  not  a  disseisin^  unless 

there  be  an  ouster  of  the  freehold. 

34.  There  is  scarcely  a  subject  in  the  English  law  so  ob-  > 
seure  as  that  of  disseisin.     The    full  effect  of  dfcseisins  must 

formerly  have  been,  not  only  a  dispossessing  of  the  freeholder, 
but  also  a  substitution  of  the  disseisor,  as  tenant  to  the  lord,  ^ 
and  as  one  of  the  pares  etinoe,  in  the  place  of  the  disseisee. 
Now,  as  the  consent  of  the  lord  was  formerly  necessary  to  the 
admission  of  a  new  tenant  in  the  feud,  it  is  cUfficult  to  conceive 
how  a  complete  disseisin  could  take  place  without  the  consent, 
or  connivance,  of  the  lord. 

35.  Lord  Mansfield  has  therefore  justly  observed,  that  "  the  J-^""'  ** 
precise   definition  of  what  constituted  a  disseisin,  which  made 

the  disseisor  the  tenant  to  the  demandant's  pr<Bcipef  though 
the  right  owners  entry  was  not  taken  away,  was  once  weU 
known,  but  it  is  not  now  to  be  found.  The  more,  we  read,  un- 
less we  are  very  carefiil  to  distinguish,  the  more  we  shall  be 
confounded.  For  after  the  assize  of  novel  disseisin  was  intro-» 
duced,  the  legislature  by  many  acts  of  parliament,  and  the 
courts  of  law  by  liberal  constructions,  in  furtherance  of  justice, 
eitended  this  remedy,  for  the  sake  of  the  owner,  to  every  tres- 
pass or  injury  done  to  his  real  property,  if,  by  bringing  his 
assize,  he  thought  fit  to  admit  himself  disseised. 

36.  Where  there  is  no  person  w  esse  in  whom  the  freehold  is  A^J*"f  *,;' 

,...,,.,  ...  ^  ^.  the  freehold. 

vested,  it  is  said  to  be  m  abeyance  ;  that  is,  in  expectation,  re-  i  inat.  342  b. 
membran'ce,  and  contemplation  of  the  law.     But  it  is  a  principle 
of  the  highest  antiquity  tiiat  there  should  always  be  a  known  and  ^ 
paiticuliu:  owner  of  every  fireehold  estate,  so  that  it  ^should  never,  *  67 

if  posable  be  in  abeyance.  This  rule  was  established  for  two  S^f '»^*  "* 
reasons :  1.  That  the  superior  lord  might  know  on  whom  he  was 
to  call  Tor  the  military  services  that  were  due  for  the  feud ;  for 
otherwise  the  defence  of  the  realm  would  have  been  considerably 
weakened.  2.  That  every  stranger,  who  (^Jaimed  a  right  to  any 
particular  lands,  might  know  against  whom  he  ought  to  bring  his 
priBcipe  for  the  recovery  of  them,  as  no  real  action  could  be 
brought  against  any  person  but  the  actual  freeholder. 

37.  In  consequence  of  this  doctrine,  it  is  a  rule  of  law,  that  ^  gj;  ^\^ 
a  fi^ehold  estate  cannot  be  created  to  commence  infuturo ;  be* 

cause  in  that  case  the  fireehold  would  be  in  abeyance  from  the 
execotion  of  the  conveyance  to  the  moment  when  the  estate  cre- 
ated was  to  commence. 
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Lit.  #  647.  38^  One  of  the  few  instances  in  which  a  freehold  estate  caB 

be  in  abeyance  is  where  the  parson  of  a  church,  or  other  eccle^ 
siastical  person,  dies  :  for  in  that  case  the  glebe,    &c.  is  in  abey- 
ance, till  a  successor  is  appointed, 
have  Trie-  ^^'  ^^^  natural  pcrsons,  bom  within  the  dominions  of  the 

hold  £sta(«8.  crown  of  England,  are  capable  of  holding  freehold  estates  ;  un- 
less they  are  attainted  of  treason  or  felony,  or  have  incurroii 
the  penalties  of  a  premuntfe  ;  in  those  cases  they  are  conrider- 
ed  as  civilly  dead,  and  therefore  incapable  of  possessing  any 
real  property. 
1  Inst  2. 6.  40.  Aliens,  that  is,  persons  bom  out  of  the  dominions  of  die 

*  *^  *    crown  of  England,  except  the  children  and  grandchildren  of 
naturaUbom  subjects,  are  incapable  of  holding  freehold  estates  ; 
unless  diey  are  naturalized  by  acts  of  parliament,   or  made  de- 
nizens by  the  king's  letters  patent. 
•68  *41.  Bodies  corporate,   whether  sole  or  aggregate,   ecclesias- 

Tit.  3S.  cS.  tical  or  lay,  may  hold  those  freehold  estates  that  have  been  trans* 
mitted  to  them  by  their  predecessors.  They  are  however  pro- 
hibited by  several  antient  and  modem  laws,  usually  called  the 
Btatutes.of  mortmain,  from  purchasing  more  lands,  without  li- 
cence from  the  crown ;  nor  is  even  such  licence,  in  all  cases, 
sufficient. 

Fe^Wniple.  *®*  ^^**^*®^  ^^  freehold  are  either  estates  of  inheritance,  or 
not  of  inheritance.  The  former  are  again  divided  into  inheri- 
tances absolute,  or  fee  simple,  and  inheritances  limited,  one 
species  of  which  is  called  fee  tail. 

43.  "Tenant  in  fee  simple  (says  Littleton,  §  1.)  is  he  which 
hath  lands  or  tenements  to  hold  to  him  and  his  heirs  for  ever, 
and  it  is  called  in  Latin  feodum  dmplex ;  for  feodum  is  the 
same  that  inheritance  is,  and  simplex  is  as  much  as  to  say  lawAil 
or  pure  ;  and  sofeodym  simplex  signifies  a  lawful  or  pure  inheri- 
tance.*' 

Sn^U9  *^*  Littleton  has  been  censured  for  annexing  an  improper 

meaning  to  the  word  feodum  in  this  definition  ;  and  it  has  been 
contended  that  the  word  feodum  signifies  land  holden  of  a  supe- 
rior lord,  by  military  or  other  services.  But  although  this  was 
certainly  the  original  meaning  of  the  word  ;  yet  when  the  feudal 
law  was  fully  established  here,  and  it  -was  universally  ac- 
knowledged that  all  the  lands  in  England'  were  held  mediately 
or  immediately  of  the  king ;  the  word  feodum^  or  fee,  became 
generally  used  to  denote  the  quantity  of  estate  or  interest  in  the 
land.  Thus  it  appears  from  Bracton,  that  the  word  feodum 
was  often  used,   at  the  time    when  he  wrote,  in  both    these 

Brtet.  fM,  h,  senses.      Et  sciendum  quod  feodum  est  id  quod  quis  tenety  ex 

*  69  quacunque  causa,  sibi  et  ho^redibus   sms.-^Item  ^dicitur  feodum 
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aHo  mode  gus  qui  aUum  feoffat^  et  qfxod  quia  tenet  ab  aUo  ;  tU  si, 
nt  qui  dicat^  talis  tenet  de  me  tot  feoda  per  serviHum  militare. 
And  it  is  evidently  for  the  purpose  of  denoting  the  quantity  of 
interest,  that  the  word  feodum  is  used,  in  pleading  an  inherit- 
ance in  the  king,  viz.  Rex  seisitus  fuU  in  domimco  suo  ut  de 
feado;  where  the  word  feodum  cannot  possibly  import  an  estate 
holden,  the  king  not  holding  of  any  superior  lord,  but  merely 
denotes  an  inheritance.  Lit.  i  \  i. 

45.  An   estate  in  fee  simple  is  the  entire  and  absolute  pro-  Vaugh.  sw. 
perty  of  the  land  ;  from  which  it  follows  that  no  person  can  u. 

have  a  greater  estate  or  interest.  And  whenever  a  person 
grants  an  estate  in  fee  simple,  he  cannot  make  any  further  dis- 
position of  it,  because  he  has  already  granted  the  whole  inter- 
est ;  consequently  nothing  remains  vol  him.  An  estate  in  fee 
simple  may  however  be  granted  on  condition ;  and  in  devises, 
and  deeds,  deriving  th#ir  effect  from  the  statute  of  uses,  an  es- 
tate in  fee  simple  may  be  rendered  defeasible  on  the  happening 
of  s<Hne  future  event* 

46.  Tenant  in  fee  simple  is  the  absolute  master  of  all  houses 
and  other  buildings  erected  on  the  land ;  as  also  of  all  wood 
growing  thereon,  for  trees  are  considered  as  parcel  of  the  in- 
heritance, and  the  law  does  not  favoiur  the  severance  of  them 

from  the  freehold,  because  they  would  be  thereby  wasted  and  Ly!ddaU   v 
destroyed.     He  is  also  entitled  to  all  nunes  of  metal,  except  Wetion,  s' 
gold  and  silver ;  and  to  work  and  dispose  of  all  minerals  and  ^^^'  '^* 
fioeols  wiiich  are  under  the  land. 

47.  We  have  seen  that  the  law  requires  the  freehold  should  Abeyance  of 
never,  if  possible,  be  in  abeyance.     But  where  there  is  a  ten-  ***•  ^•«' 
ant  of  the  freehold,  the  remainder  or  reversion  in  fee  may  exist 

for  a  time  without  any  ^particular  owner  ;  in  which  case  it  is  '^ 

said  to  be  in  abeyance.     Thus,  if  an  estate  be  limited  to  A. 

for  life,  remainder  to  the  right  heirs  of  B.,  the  fee  simple  is  in  i  in^t.  342  a, 

abeyance  during  the  life  of  B.,  because  it  is  a  maxim  of  law, 

that  nemo  est  hems  viveniis. 

48.  The  law,  however,  does  not  favour  the  abeyance  of  the 
fee  simple,  for  in  that  case  many  operations  are  suspended. 
The  particular  tenant,  or  person  in  possession  of  the  freehold, 
is  rendered  dispunishable  at  law  for  waste ;  for  a  writ  of  waste 
can  only  be  brought  by  one  entitled  to  the  fee  simple.  The  ti- 
tle, if  attacked,  could  not  formerly  be  completely  defended  ;  for 
there  was  no  person  in  being  whom  the  tenant  of  the  freehold 
could  pray  in  aid  to  support  his  right:  nor  could  the  mere 
right  itself  if  subsistii^;  in  a  stranger,  be  recovered  in  this  in- 
terval ;  for  in  a  writ  of  right  patent,  a  tenant  for  life  could  not 
joia  the  mise,  on  the  mere  right     In  modem  times  the  courts 


46 


Jille  I.    Estate  in  Fet.  $  48--55. 


Another' 
Estates 
merge  in  the 
Fee. 


«  P.  Wmi. 
604. 


71 


Thomas  t* 
Keymish,  9 
Vern.  348. 
Powell  V. 
Morgan,  Id. 
90.  Chester 
V.  Willcs, 
Amh.  246. 


Incidenls  to 
a  Fee. 


Alienable. 


V 


Salford's 
Case,   Dyer 
857  b. 


Descendible 
\o  Heirs  Gen- 
eral. Tit.  29. 
c.  3. 


*  72  . 


do  not  favour  the  abeyance  of  the  fee  siQiple  ;  because  it  is  a  le- 
straint  on  alienation. 

'  49.  All  inferior  estates  andinterestsinlandare  derivedout  of  the 
fee  simple  ;  therefore  whenever  a  particular  estate,  or  limited  in- 
terest in  land,  vests  in  the  person  who  has  the  fee  simple  of  the 
same  land,  such  particular  estate,  or  limited  interest,  is  immedi- 
ately drowned  or  merged  in  it ;  upon  the  principle  that  omne  mq/tu 
continet  m  st  mmns,^ 

50.  Where  a  sum  of  money  is  charged  upon  a  real  estate, 
which  estate  comes  to  the  person  entitled  to  the  money  ;  if  in 
feCj  the  charge  is  merged.  But  where  the  money  is  secured  by  a 
term,  or  other  legal  ^estate,  in  a  third  person,  there  the  charge  is 
not  meiged. 

51.  A  term  of  500  years  was  vested  in  trustees  to  secures 
daughtei*'s  portion,  payable  at  eighteen  or  marriage  ;  the  fee 
descended  to  the  daughter,  who  afterwards  died  an  infant  about 
eighteen,  having  made  a  nuncupative  will^  and  thereby  devised  all 
in  her  power  to  her  mother.  It  was  decreed  by  Lord  Somers, 
and  a£Srmed  by  the  House  of  Lords,  that  this  portion  was  not 
merged,  but  should  go  to  the  mother. 

52.  The  law  has  annexed  to  every  estate  and  interest  inlands, 
tenements,  and  hereditaments,  certain  peculiar  incidents,  rights, 
and  privileges,  which  in  general  are  so  inseparably  attached  to 
those  estates,  that  they  cannot  be  restrained  by  any  proviso  or 
condition  whatever. 

53.  Of  the  several  incidents  inseparably  annexed  to  an  estate 
in  fee  simple,  the  first  is  an  unlimited  power  of  alienation.  Any 
restriction  therefore  of  this  power,  annexed  to  the  creation  of  an 
estate  in  fee  simple,  would  be  absolutely  void. 

54.  This  unlimited  power  of  alienation  comprises  in  itself  ail 
inferior  powers  ;  so  that  a  tenant  in  fee  simple  may  create  any 
inferior  estate  or  interest  out  of  his  own.  Therefore  a  custom 
that  a  tenant  in  fee  simple  cannot  demise  his  lands  for  more  than 
six  years,  is  void  ;  because  it  is  contrary  to  the  freedom  of  the  es- 
tate of  one  who  hath  a  fee  simple. 

66,  An  estate  in  fee  simple  will  descend  to  the  heirs  general 
of  the  person  who  was  last  seised  thereof,  whether  male  or  fe- 
male, lineal  orcollateraL  It  is  for  this  reason  that  the  word 
simple  is  added  to  the  word  fee,  importing  an  absolute  inheri* 
tance,  clear  of  any  condition,  limitation,  or  restriction,  to  par- 
ticular *heirs  ;  in  contradistinction  to  another  class  of  estates 
of  inheritance,  which  are  only  descendible  to  some  particular 
heirs  ;  of  which  an  account  will  be  given  in  the  next  title. 


t  There  is  one  exception  to  this  rule  as  to  estates  tall,    which  will  be   mett< 
lioned  in  Title  2. 
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5d.  Estates  in  fee  simple  are  subject  to  curtesy  and  dower,  Subject  to 
which  will  be  noticed  under  these  respective  titles.  Dowe?.  *°' 

57.  Estates  in  fee   simple   are  liable  to  the  payment  of  all 
debts  contracted  by  the  tenant,  for  which  he  has  acknowledged  i^iable  to 
aay  security  <m  record  ;  or  has  bound  himself  and  his  heirs  by 
my  deed  or  instrument  under  his  seal ;  which  latter  are  called  d^^j  y. 
debts  by  specialty,  and  his  heir  is  bound  to  satisfy  those  debts,  ^•PJ"  P^owcL 
as  far  as  die  land  descended  to  him  from  such  ancestor  will  ex-  y,  kightln'^^ 
(end ;  which  sufficient  lands  are  called,  in   law,  assets  by  de-  s^««  i  Stn*   • 
scent  (1)  ^^^• 

58.  By  the  common  law,  if  the  heir  had  aliened  the  assets, 
before  an  action  was  brought  against  him  for  the  recovery  of  a 
debt  due  by  his  ancestor,  the  creditor  vnis  -without  any  remedy. 
But  now  by  the. statute  3  Will.  &  Mary,  c.  14.  §  5.  it  is 
enacted^  *'  That  in  all  cases  where  any  heir  at  law  shall  be  lia- 

'  Me  to  pay  the  debts  of  his  ancestor,  in  regard  to  any  lands,  ten- 
ements. Or  hereditaments  descended  to  Um,  and  shall  alien  or 
make  over  the  same,  before  any  action  brought  or  process  sued 
out  against  him  ;  that  such  heir  at  law  shall  be  answerable  for 
such  debt  or  debts,  in  an  action  or  actions  for  debt,  to  the  val- 
ue of  the  said  land  so  by  him  sold,  aliened,  or  made  over;  in 
which  case  creditors  shall  be  preferred,  as  in  actions  against 
executors  or  admimstrators.  And  such  execution  shall  be  taken 
out  upon   any  judgment  or  judgments  so  obtained  against  such 

I  heir,  to  the  value  of  the  same  land,  as  if  the  same  were  his  own 
proper  debt  or  debts :  saving  that  the  lands,  tenements,  *and  *  73 

hereditaments,  bona  fide  aliened,  before  the  action  brought,  shall 
not  be  liable  to  such  executicm.'' 

59.  Estates  in  fee  simple  are  not  in  general  liable  to  the 
pajment  of  simple  condract  debts — a  doctrine  not  very  conso- 
nant to  natural   justice.     But  by  the  statute  13  Eliz.  c.   7.,   L 
vhen  a  man  is  declared  a  bankrupt,  the  commissioners  have  a  full 

I  power  to  dispose  of  all  his  lands  and  tenements  for  payment  of 

I  all  Us  debts. 

'  60.  Where  a  trader  died  before  be  was  declared  a  bankrupt, 
his  real  estate  was  not  liable  to  his  simple  contract  debts.     But 

!  ^^t  by  the  statute  47  Geo.  III.  sess.  2.  c.  74.,  it  is  enacted, 
'*  duit  when  any  person,  being  at  the  time  of  his  death  a  trader 
^thin  the  bankrupt  laws,  shall  die  seised  of,  or  entitled  to,  any 
^  estate,  which  he  shall  not  by  his  last  will  have  charged 
with  the  payment  of  his  debts ;  and  which  would  have  been  as- 
^  tot  the  payment  of  his  debts  due  on  any  specialty,  in  which 

^      (l)S«e  Big.  Dig.  title  Cxecuto>9,  Ic.  Let.  C.  and  the  cases   there  cHed. 
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the  heii*8  were  bound  ;  the  same  shall  be  assets,  to  be  adminb* 
tered  in  courts  of  equity  for  the  payment  of  all  the  just  debts  rf 
such  person,  as  well  debts  due  on  simple  contract  as  on  special- 
ty :  provided  that  all  creditors  by  specialty  shall  be  paid  the 
full  amount  of  their  debts  before  any  creditors  by  simple  con- 

May"*"  ^      tract,  or  by  specialty,  in  which  the  heirs  are  not  bound,  shall 

1  Bro.  R.  454.  be  paid  any  part  of  their  demands.'* 

Knowiton    ^     ^^'  '^^^  personal  estate  is  however  the  first  and  immediate 

3  VoB.  107.  fund  for  the  payment  of  debts.  And  though  a  person  chai^ge 
his  real  estate,  by  his  will,  with  the  payment  of  all  his  debts, 
yet  that  does  not  exempt  the  personal  estate  from  being  first  ap* 
plied  for  that  purpose  ;  unless  the  testator  expressly  exonerate  it. 
*62.  Even  a  testamentary  disposition  of  the  personal  estate 
will  not  exempt  it  from  being  applied  in  payment  of  debts :  for 
a  court  of  equity  will  suppose  the  intention  of  the  testator  to 
have  been,  that  only  the  residue  of  his  personal  estate,  after 
payment  of  debts,  should  go  to  the  legatees ;  unless  a  contrary 
intention  evidently  appears. 

63.  Lord  Coke  says  that,  at  common  law,  the  king  was  en- 
titled to  have  execution  of  the  body,  goods,  and  lands  of  his 
debtor,  by  virtue  of  his  royal  prerogative.  By  the  8th  chapter 
of  Magna  Charta,  it  was  stipulated  that  the  king's  bailiffs  should 
not  seize  any  lands  or  rent  for  debt,  as  long  as  the  goods  and 
chattels  bf  the  debtor  suiBSced.  JVos  vero  nee  balUvi  nostri  noff 
seHemus-  terrain  aliquam  vel  reddUum  pro  debito  aliquOy  f  uamittf 
catalla  debikn'U  praeentia  sufficUmt ;  et  ipse  debitor  paratus  t^ 
satisfacere.  Lord  Coke  observes  that  this  was  an  act  of  grace, 
restraining  the  power  which  the  king  had  before. 

64.  Where  the  goods  and  chattels  of  the  debtor  are  not  suffi- 
cient, his  real  estates  become  liable.  Where  the  debt  is  of  re- 
cord, or  by  specialty,  the  process  is  by  writ  of  extent,  or  exten- 
di facias^  returnable  in  the  court  of  exchequer,  by  which  the  she- 
riff is  directed  to  inquire,  by  the  oaths  of  lawful  men,  what  lands' 
and  tenements  the  debtor  had  at  the  time  of  the  debt  contracted. 
Where  the  debt  arises  on  simple  contract,  the  practice  of  the  ex- 
chequer is,  on  affidavit  of  the  debt,  to  direct  a  commission  to  in- 
quire of  it ;  and,  on  inquisition  returned,  the  debt  is  recorded; 
aud  an  extent  issues. 

66.  Where  the  king's  debtor  dies,  the  crown  may  notwith- 
standing seize  his  lands  and  goods.     And  it  is  said  by  Fansbawe, 

Anon.  Savaie  remembrancer  of  the  queen,  that  after  the  death  bf  any  debtor  to 

*  75  the  crown,  process  *shall  issue  agamst  the  executors,  the  heir 

Rex.  V.  Mit-    and  the  terretenants,  all  together. 

BwibVns  ^^'  '^  *  modem  case  the   court  of  exchequer  said,    that 

whenever  an  extent  might  have  issued  in  a  man's  lifetime,  a 
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writ  of  diem  elautU  extremum  may  issue  against  the  estate  of  a 
simple  contract  debtor,  where  such  debt  was  found  by  inquisi* 
tioD  ;  though  the  person  was  not  the  king's  debtor  by  record  at 
the  time  of  his  death. 

67.  It   is  not  necessary  there  should  be  any  contract  with  ^**^  ^- 
the  king,  to  make  a  person  a  crown  ^btor.     For  it  was  resol- 
ved in  8  Eliz.  that  if  any  money,  goods,  or  chattels  of  the  king  PJowd.ai. 
come  to  the  hands  of  any  subject,  by  matter  of  record,  or  by 
matter  in  faU^  the  land  of  such  subject  is  charged  therawith.         Boddintton's 

68.  Sir  Walter  Mildmay  had  received  annually  out  of  the  Cem. 
exchequer  501  as  a  fee  for  his  diet,  for  SO  years  together ;  Cro.  EUx. 
which  was  psud  by  the  conimand  of  the  lord  treasurer,  who  had 
authority  by  privy  seal  to  make  allowance  and  payment  of  all 
fees  and  dues  ;  but  in  truth  this  was  not  any  fee.  The  ques- 
tion was,  whether  Sir  Walter's  executor  should  be  chai^d  with 
these  sums,  so  received.  It  was  adjudged  that  he  should  be 
chaiged ;  for  this  payment,  by  the  appointment  of  the  lord  treas- 
urer, was  not  allowable ;  the  privy  seal  not  being  an  authority 
to  dispose  of  t}ie  queen's  treasure,  unless  where  it  was  due.  And 
he  disposing  of  it  otherwise,  was  out  of  his  authority  ;  therefore 
the  money  so  paid  was  a  debt  due  to  the  crown. 

69.  The  Earl  of  Devon  being  master  of  the  ordnance,  obtain^*  ^^  ®f 
ed  of  King  James  I.  a  privy  seal  authorizing  him  to  take  and  sell  cue,  il  Rep. 
broken   and  unserviceable   iron   ordnance ;  the  same   having  ^^* 
theretofore  been  *taken  and  enjoyed  by  the  masten  of  the  ord*  '  ^ 
nance ;  by  virtue  of  which  the  earl  took  several  pieces  of  iron 
ordnance,  and  sold  them  for  his  own  use.     The  question  was, 

whether  the  earl's  executors  might  be  charged  to  the  king,  for 
the  conversion  of  the  said  ordnance. 
It  was  resolved  that  the  privy  seal,  being  made  on  a  false  sug- 
\    ^estion,   was  void  :  therefore  that  the  earl's  executors  were 
hound  to  account  with  the  crown  for  the  broken  ordnance. 

70.  Itis  said,  in  Doddington's  case,  that  the  party  receiving^  '' 
must  know  that  it  is  the  king's  money.     For  if  a  person  sells 
land  to  a  receiver  of  the  king,  who  pays  him  for  it  with  the  king's 
money,  and  the  vendor  is  not  privy  to  it,  he  shall  not  be  answer- 
able. 

71.  In  a  modem  case  it  was  held  that  land  tax  money,  m  the  pJJJ^nr 
hands  of  the  collector,  was  a  crown  debt.  2  Stra.  97a. 

72.  Lord   Chief  Baron  Gilbert  says,  all  debts  due  to  the  Bind  the 
king  bind  the  lands  of  the  debtor,  from  the  time  the  same  ^ere  ^*°Jj[^^^* 
contracted.     For  the  debts  that  were  of  record  always  bound  the  GUb.  Ezoh. 
lands  of  the  debtor ;  and  the  debts  not  of  record,  by  the  statute  ^^^{^ 
33  Hen.  VIII.  c.  39.  bmd  as  a  statute  staple.     For  all  landsxit »  c  S* 
beuig  held  mediately  or  immediatdLy  of  the  crown,  when  any  debt 
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was  recorded  of  any  person,  it  laid  the  estate  as  liable  to  that 
debt,  as  if  it  bad  been  a  reservation  in  the  first  patent.  Therefore 
as  the  king  could  seize  for  the  nonpayment  of  the  reserved  rents, 
so  he  could  seize  the  land^  for  any  debt  with  which  they  were 
charged. 

7S.  In  consequence  of  this  doctrine,  if  a  person  becomes 
bound  to  the  king  in  a  bond,  and  process  is  issued  on  it,  the  writ 
warrants  the  sheriff  to  inquire  *of  and  seize  the  lands  of  the 
debtor,  which  he  had  at  the  day  when  the  bond  was  executed. 
But  if  a  bond  is  assigned  to  the  king,  the  process  shall  not  be 
to  inquire  of  and  seize  the  lands  which  the  obligor  had  when  he 
entered  into  the  bond ;  but  only  the  lands  which  the  obligor  had 
when  the  bond  was  assigned. 

74.  By  the  statute  IS  Eliz.  c.  4.  §  1.  it  is  enacted,  that  all 
the  lands,  &c.  which  any  treasurer  or  receiver  of  the  courts  of 
exchequer,  or  duchy  of  Lancaster  treasurer  of  the  chamber, 
cofferer  of  the  houshhold,  treasurer  for  the  wars,  or  of  the  ad- 
miralty or  navy,  or  the  mint,  receiver  of  any  sums  of  money 
imprest  or  otherwise,  for  the  use  of  the  queen,  her  heirs  or  suc- 
cessors, customer,  collector,  or  farmer  of  the  customs,  within 
any  port  of  the  realm,  receiver  general  of  the  revenues  of  any 
county  or  counties,  answerable  in  the  receipt  of  the  exchequer, 
or  the  duchy  of  Lancaster,  hath,  while  he  remains  accountant, 
shall,  for  the  payment  of  the  queen,  her  heirs  or  successors,  be  * 
liable  and  put  in  execution,  in  like  manner  as  if  the  same  treas- 
urer, receiver,  &c.  had,  the  day  he  became  first  officer,  or  ac- 
countant, stood  bound  by  writing  obligatory,  having  the  effect 
of  a  statute  staple,  to  her  majesty,  her  heirs  or  successors,  for 
payment  of  the  same. 

75.  Where  lands  are  once  liable  to  a  crown  debt,  the  lien 
continues,  into  whose  hands  soever  they  pass,  even  though  con- 
veyed by  the  debtor  bona  fide,  to  a  purchaser,  for  a  valuable 
consideration. 

76.  The  only  proper  and  legal  discharge  of  a  debt  due  to  the 
crown  is  an  acquittance  from  the  officers  of  the  exchequer,  which 
is  usually  called  a  qukhis  ;  because  it  generally  concluded  with 
these  worisy  abinde  recessU  quietus.  By  the  statute  27  Eliz.  c. 
S.  *§  8.  it  is  enacted,  that  if  an  accountant  or  debtor  to  the 
crown  obtains  a  quietus  in  his  lifetime,  his  lands  shall  not  be 
sold  after  his  death. 

77.  Estates  in  fee  simple  are  forfeited  to  the  crown  by  at- 
tainder of  treason  ;  and  the  lands  whereof  a  person  attainted  of 
treason  dies  seised  in  fee,  become  actually  vested  in  the  crown 
without  any  office ;  because  they  cannot  descend,  on  account  of 
the  corruption  of  blood  of  the  person  last  seised  ;  and  the  free- 
hold shall  not  be  in  abeyance. 
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78.  This  forfeiture  relates  backwards  to  the  time  when  the  ^  I>ut  390  fc 
crime  was  committed  ;  so  as  to  avoid  all  intermediate  nmles  and 
incumbrances  ;  but  not  those  made  before. 

79.  In   cases  of  petty  treason  and  felony,   the  estate   is  only  ^  Hale  p.  c. 
forfeited  to   the  king  for  a  year  and  a  day  ;  which  was  formerly  ^  ^^  ^ 
called  the  annum  diem  et  vastum  ;  after  that  period,  in  conse- 
quence of  the  corruption  of  blood,  it  escheats  to  the  lord  of  whom  '^'^^'  30* 
it  is  held. 

80.  An  estate  in  fee  simple  is  still  so  far  considered  as  a  strict  ciaimer.     ' 
feud,  and  the  tenant  thereof  so  far  bound  to  perform  the  feudal  IHssert.  c.  l» 
duties  and  services  which  remain  due,  that  if  he  disclaims  upon 
record  to  hold  his  lands  of  his  lord,  it  will  operate   as  a  forfeiture  u 
of  his  estate  ;  and  the  lord  may  thereupon  have  a  writ  of  right  1 1mt.  102  a. 
upon  a  disclaimer,  for  the  recovery  of  the  land.     But  if  the  lord  Blwth'a!^  A. 
accepts  rent  from  the  tenant  after  the  disclaimer,  he  vrillbe  there-  I3a 

by  barred  of  this  writ.  ^^*  *^'' 

81.  Lord  Coke  says — ^*  Of  fee  simple  it  is  commonly  holden  Qualified 
that  there  be  three  kinds,  y\t.  fee  simple  absolute,   fee  simple  f^*^  I  u 

i    conditional,  and  fee  simple  qualified,   or  base  fee.     But  the  more  Plowd.  557. 
genuine  and  apt  division  was,  to  divide   fee,  that  is  inheritance, 
into  three  parts  ;  viz.  simple  or  absolute,  conditional,   and  quali- 
fied, or  base.     For  this  word  simple  properly  excludeth  *both  *  7d 

i    conditions  and  limitations  that  defeat  or  abridge  the  fee." 

h  82.  The  nature  of  an  estate  in  fee  simple  absolute  has  been 
already  explained.  But  where  an  estate  limited  to  a  person 
and  his  heirs  has  a  qualification  annexed  to  it,  by  which  it  is 
provided  that  it  must  determine  whenever  that  qualification  is  at 
an  end  ;  it  is  then  called  a  qualified  or  base  fee.     As  in  the        « 

'     case  of  a  grant  to  A.   and  his  heirs,  tenants  of  the  manor  of  *  'wt  f7  «. 

I    Dale ;  whenever  the  heirs  of  A.  cease  to  be  tenants  of  the  ma- 
nor of  Dale,  their  estate  determines. 
83.  Lord  Hale  gives  "the  following  instance  of  a  qualified  ^^*"^  "•  ^' 

\    or  base  fee.     King  Henry  HL  dedit  manmum  de   Penrith  et 

I  Sovtrhy  AUxandro  regi  Scotice  et  hasredibus  suisy  regibus  Scotite. 
Alexander  died,  not  leaving  any  heir  king  of  Scotland,  but  only 
slaughters.     Et  ea  de  cawa  King  Edward  L   recovered  seisin  ; 

I    and  the  coheirs  of  Alexander  were  excluded. 

I       84.  In  a  modem  case  the  Judges  of  the  Court  of  Kmg's  wmington  t. 

'    Bench  certified  to  the  Court  of  Chancery,  that  a  devise  to  trus-  )^B,""||^g; 

'    tecs  and  their  heirs  upon  trust  to  pay  the  testator's  debts  and  leg-  «45. 

i  icies ;  and  after  payment  thereof  to  his  sister  for  life,  &c.  gave 
abase  fee  to  the  trustees,  determinable  on  payment  of  the  debts 
and  legacies. 
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10  Eep.  97  fr.  85.  When  a  person  holds  an  estate  to  him  and  hb  heirs,  as 
long  as  A.  B.  bais  heirs  of  his  body,  this  is  a  species  of  qualified 
or  base  fee  ;  of  which  an  account  will  be  given  in  the  next  title. 
89.  The  proprietor  of  a  qualified  or  baise  fee  has  the  same 
rights  and  privileges  over  his  estate,  tiU  the  qualification  upon 
which  it  is  limited  is  at  an  end ;  as  if  he  were  tenant  in  fee  Aat- 
pie.  With  respect  to  conditional  fees,  they  will  be  treated  of  in 
the  next  Title. 
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Cfthe  Power  of  Tenant  in  TaU  over  his  Estate^  and  the  Modes  of 

barring  it. 


CHAP.  I. 


Of  the  Origin  and  JCature  of  Estates  Tail. 


1.  Of  Conditional  Fees. 

8.  Statute  De  Donis. 
IS.  Description  of  an  Estate  Tail. 
13.  Tail  (xeneraland  Special. 
U.  Tail  Male  and  Female. 
17.  Estates  in  Frank  Marriage. 
19.  Estates  Tail  are  held  of  the  Do- 
nor. 
S2.  Modes  of  creating  an  Estate  Tail. 


23.  What  may  be  entailed. 

30.  Who  may  be  Tenants  in  Tafl. 

31.  Incidents  to  Estates  Tail. 

32.  Power  to  commit  waste. 

33.  Subject  to  Curtesy  and  Dower. 
38.  But  not  to  Merger. 

40.  Tenant  in  Tail  has  a  Right  to  the 
Title  Deeds. 
41.  Is  not  bound  to  pay  off  Incum- 
brances. 


Section     1. 

DONATIONS  of  land  were  originally  simple  and  pure.  Of  Condition- 
without  any  condition  or  modification  annexed  to  them  ;  and 
tbe  estates  created  by  such  donations  were  held  in  fee  simple. 
In  course  of  time  however  it  became  customary  to  make  donsf- 
tions  of  a  more  limited  nature,  by  which  the  gift  was  re- 
strained to  some  particular  heirs  of  the  donee  exclusive  of  *oth-  ^81 
on ;  as  to  the  heirs  of  a  man's  body,  by  wUch  only  his  lineal 
descendants  were  admitted,  in  exclusion  of  collateral  heirs ;  or 
to  the  heirs  male  of  his  body,  in  exclusion  both  of  collateral 
beirs,  and  lineal  female  heirs.                                                       ^ 

2.  Thus  Bracton,  in  treating  of  donations,  says — Item  sictU  ^^  *'  ^'  ^• 
^'I'l^fUari  possunt  hceredesy  sicut  pnedictvm  est^  ita  coarctari  pote^ 
tmt  por  modum  donatianiSy  quod  omnes  hceredes  generaliter  ad 
^^essUmem  non  vocantur.    Modus  enm  kgem  dat  donationij.  et 
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modus  tenmdus  est  contra  jus  commune^  et  conira  legem,  quia  im^ 
dus  et  convenHo  vincunt  legem.  Ut  si  dicatur — Do  tcdi  tantwn 
terramcumpertinentUsin  ^.  habendum  et  tenendum  sUri  et  bere- 
dibus  svisy  quos  de  came  sua  et  uxore  sihi  desponsata  procreatos  ha~ 
buerit,  Vd  sic-^Do  tali,  et  tdli  uxori  sxKBy  vel  cum  tali  fiUa  mea^ 
^c.  habendum  et  tenendum  sibi  et  hxredibus  suisy  de  came  talis  iir* 
oris,  vel  jUim  exeunJtXbus,  vel  procreatis  vel  procremdis :  quo  tasu 
cum  certi  hceredes  exprimutUer  m  donations,  videri  poterU  quod  taan' 
turn  sit  descensus  culipsos  ho&redes  communes  per  modumin  dona&- 
one  apposUum  ;  omnibus  aliis  hcRredibus  suis  a  successiofie  pemhtf 
exclusisy  quia  hoc  voluit  donator. 

3.  These  limited  donations  were  evidently  derived  from  ihefeu^ 
dum  taUiatum^  of  which  an  account  has  been  abready  given.  They 
were  probably  introduced  into  England  about  the  end  of  the  reign 
of  King  Henry  11./ or  that  of  one  of  his  sons  :  for  61anville»  who 
gives  a  very  accurate  account  of  the  different  estates  that  were 
known  in  his  time,  makes  no  mention  whatever  of  limited  dona* 
tions  ;  whereas  we  have  seen  that  Bracton,  who  wrote  in  the 
reign  of  King  Henry  III.,  has  given  a  full  description  of  them. 
,  4.  The  evideilt  object  of  these  limitations  was  to  restrain  the 
donees  from  dbposing  of  the  estates  thus  ^given  ;  but  the  gen- 
eral propensity  which  prevailed  about  the  reign  of  Edward  I.  to 
favour  a  liberty  of  alienation,  induced  the  judges  to  construe 
limitations  of  this  kind  in  a  very  liberal  manner.  Instead  of  de- 
claring that  the  estates  must  descend  to  those  heirs  who  were 
particularly  described  in  the  grant,  according  to  the  evident  in- 
tention of  the  donors,  and  the  strict  principles  of  the  feudal  law  ;f 
and  that  the  donees  should  not,  in  any  case,  be  enabled  by  their 
alienation  to  defeat  the  succession  of  those  who  were  mentioned 
in  the  gift,  or  the  donor's  right  of  reverter ;  they  had  recourse  to 
an  ingenious  device,  taken  from  the  nature  of  a  condition.  Now 
it  is  a  maxim  of  the  common  law,  that  when  a  condition  is  once 
Tit.  13.  c.  t.  performed,  it  is  thenceforth  entirely  gone  ;  and  the  thing,  to 
wluch  it  was  before  annexed,  becomes  absolute,  and  wholly  un- 
conditional. 

5.  The  judges,  reasoning  upon  this  ground,  determined  that 
these  estates  were  conditional  fees  ;  that  is^  were  granted  to  a 
man  and  the  heirs  of  Ms  body,  upon  condition  that  he  had  such 
heirs  :  therefore,  as  soon  as  the  donee  of  an  estate  of  this  kmd 
had  issue  bom,  his  estate  became  absolute,  by  the  performance 
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f  Jaa  feudale  noo  solam  talliisnon  adversari,  sed  maximecis  favere  constat: 
non  solam  quod  nullas  faeminas  ad  saccesBioDem  admittet,  sed  multo  magis, 
qaod  teDorem  saccessioais  semper  servandam  jubeat ;  haeredif1|if«iaiQe  se^ 
cuDdum  earn  deferendam  expresse  Jubeat^-Craig,  Lib.  2.  Tit.  19.  §  3, 
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of  the  condition ;  at  least  for  these  three  purposes  :  1.  To  ena- 
ble him  to  alien  the  land^  and  thereby  to  bar,  not  only  his  own 
issue,  but  also  the  donor  of  his  right  of  reverter.  2.  To  8ub« 
ject  him  to  forfeit  the  estate  for  treason  or  felony ;  which,  till 
issue  bom,  he  could  not  do,  for  any  longer  term  than  that  of  his 
*own  life ;  lest  the  right    of  inheritance  of  the  issue,  and  that  of  *  83 

reverter  of  the  donor,  might  be  thereby  defeated.  S.  To  enable 
him  to  charge  the  lands  with  rents  and  other  incumbrances,  so 
as  to  bind  his  issue. 

6.  The  donee  of  a  conditional  fee  might  also  alien  the  lands,  Piowd,   241. 
before  issue  had ;  nor  could  the  donor  have  entered  in  such  a 

case,  because  that  would  have  been  contrary  to  his  own  dona- 
tion, which  limited  the  lands  to  the  donor  and  his  issue.  And 
if  the  donee  had  issue  bom,  after  the  alienation,  the  donor  was 
excluded  during  the  existence  of  such  issue.  The  issue  were 
also  bound  by  the  alienation  of  their  ancestor,  though  previous 
to  their  birth ;  because  they  could  only  claim  in  the  character 
of  his  representatives,  and  were  therefore  barred  by  his  acts.  ^  . 
But  where  the  donee  of  a  conditional  fee  aliened  before  he  had 
issue,  such  alienation  did  not  bar  the  donor's  right  of  reverter, 
whenever  there  happened  a  failure  of  issue  ;  because  the  subse- 
quent birth  of  issue  was  not  a  sufficient  performance  of  the  con- 
dition to  render  the  precedent  alienation  valid.  ^  ^     ^ 

7,  Where  the  person,  to  whom  a  conditional  fee  was  limited, 
had  issue,  and  suffered  it  to  descend  to  such  issue,  they  might 
alien  it :  because,  having  succeeded  by  descent  to  the  estate  of 
their  aiicestor,  who  had  acquired  a  power  of  alienation  by  hav- 
ing issue,  they  took  the  estate  in  the  same  manner,  discharged 
from  any  restraint  whatever.  But  if  the  issue  did  not  alien,  ^  j 
the  donor  would  still  be  entitled  to  his  right  of  reverter ;  as  the 
estate  would  have  continued  subject  to  the  limitations  contained 

in  the  original  donation. 

8.  From  this  mode  of  construing  conditional  fees,  the  pur-  p^^JJJ*^® 
poses  for  which  they  were  intended  were  *completely  frustrat-  «  54 

ed ;  and  therefore  the  nobility,  whose  object  was  to  perpetuate 
their  possessions  in  their  own  families,  procured  the  statute  of 
Westm.  2.  13  Edward  I.,  usually  called  the  statute  De  Bonis 
ConditionaUbus,  to  be  made  ;  which,  after  reciting  the  right  of 
alienation  assumed  by  the  donees  of  conditional  fees,  proceeds  in 
these  words — Dominus  rex  statuit  quod  voluntas  donatoris,  securi' 
itm  forniam  in  charta  doni  m  manifeste  expressam^  de  catero 
ohservetUTy  ita  quod  non  habeant  Uli,  quibus  tenementum  sic  fuit 
i(ttum  sub  conditioney  potestatem  alienandi  tentmentum  sic  da* 
turn,  quo  mmusy  ad  exUum  illorum  quibus  tenementum  wc  fuerit 
^ttti,  remaneat  post  eorum  obitum ;  vel  ad  donatorem,  vel  ad 
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tju$  hmredem^  si  exitus  deficiaty  revertatur  ;  per  hoc  quod  nvlBm 
ait  exUus  omnmo  ;  vel  si  aJiqids  exitus  fuerity  et  per  mortem  (te- 
ficiety  harede  de  corpore  hujusmodi  exitus  deficiente, 

9.  This  statute,  as  Lord  Mansfield  has  justly  observed,  on- 
ly repeated  what  the  law  of  tenures  had  said  before,  that  the 
tenor  of  the  grant  should  be  observed :  therefore  the  judges,  in 
the  construction  of  it,  determined  that  where  an  estate  was  lon- 
ited  to  a  man  and  the  heirs  of  his  body,  the  donee  should  not  in 
future  have  a  conditional  fee ;  but  divided  the  estates,  by  cre- 
ating a  particular  estate  in  the  donee,  called  an  estate  tail,  sub* 
ject  to  which  the  reversion  in  fee  remained  in  the  donor. 

10.  In  consequence  of  this  construction,  estates  limited  m 
this  manner  are  not  conditional;  nor  is  the  right  of  entry  of 
the  donor,  on  failure  of  iissue  of  the  donee,  considered  as  arismg 
from  a  breach  of  the  condition,  but  as  a  right  of  reverter  accni- 
ing  to  the  donor  on  the  natural  expiration  of  the  estate  grant- 
ed. The  statute  rejects  the  erroneous  opinion  which  had  been 
held  by  the  judges,  that  a  donation  ^of  this  kind  created  a  con- 
ditional fee  ;  and  declares  that  it  vests  an  estate  of  inheritance 
in  the  donee,  and  some  particular  heirs  of  his,  to  whom  it  must 
descend  ;  and  that  the  estate  of  the  donor  is  a  reversion,  ex- 
pectant  on  the  determination  of  that  estate. 

11.  The  statute  De  Dome  was  made  in  the  reign  of  a  prince 
who,  from  the  great  number  and  excellence  of  his  laws,  has 
justly  acquired  the  title  of  the  English  Justinian.  It  is  there- 
fore highly  probable  that  he  was  induced,  by  some  motives  un- 
known to  modern  times,  to  give  his  assent  to  a  law  which,  by 
allowing  the  nobility  to  entail  their  estates,  made  it  impossible 
to  diminish  the  property  of  the  great  families ;  and  at  the  same 
time  left  them  sdl  means  of  increase  and  acquisition. 

12.  An  estate  tail  may  be  described  to  be  an  estate  of  inheri- 
itance,  created  by  the  statute  De  Donis  Conditionalibus  ;  which 
is  descendible  to  some  particular  heirs  only  of  the  person  to 
whom  it  is  granted,  not  to  hb  heirs  general.  It  is  called  an  es- 
tate tail,  or  a  fee  tail,  from  its  similarity  to  the  feudum  td" 
Uatum  ;  which  appears  to  have  been  well  known  at  that  time ; 
as  it  is  mentioned  in  the  46th  chapter  of  this  statute  ;  where, 
in  enumerating  several  kinds  of  estates,  it  is  said,  ad  terminwn 
vitety  vel  annorumy  vel  per  feodum  talliatum, 

13.  Littleton  says,  tenant  in  tail  is  in  two  manners ;  ten- 
ant in  tail  general,  and  tenant  in  tail  special.  Where  lands 
are  given  to  a  man,  and  the  heirs  of  his  body,  without  any  far- 
ther restriction,  it  is  an  estate  in  tail  general,  because  how  of- 
ten soever  such  donee  in  tail  be  married,  his  issue  by  every 
such  marriage  is  capable  of  inheriting  the  estate  tail.     If  the 
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gift  is  restrained  to  certain  heirs  of  the  ^donee's  body,  exclusive  *  86 

of  others ;  as  where  lands  ar^  given  to  a  man  and  the  heirs  of  his 
bodj,  on  Mary  his  present  wife  to  be  begotten ;  it  is  an  estate  in 
tail  special ;  and  the  issue  of  the  donee  by  any  other  wife  is 
excluded. 

14.  If  lands  are  given  to  a  person  and  the  heirs  male  of  his  Tail  Male 
or  her  body,  this  is  caQed  an  estate  in  tail  male,  to  which  the  J^?  T^i* « 
Iieirs  female  are  not  inheritable.     On  the  other  side,  if  lands  Unatssa. 
are  given  to  a  person  and  the  heirs  female  of  his  or  her  body,  ^^  l* 

this  is  called  an  estate  in  tailiemale,  to  which  the  heirs  male 
are  not  inheritable.  "^ 

15.  In  all  instances  of  special  entails,  which  limit  the  lands  to  j^^t.  $  h. 
one  particular  class  of  heirs,  no  descendant  of  the  donee  can  <io  Man.  B. 
make  himself  inheritable  to  such  a  s^  unless  he  can  deduce  his       '^ 
descent  through  that  particular  class  of  heirs  to  which  the  suc- 
cession of  the  land  was  limited.     Therefore  if  lands  be  given  to 

a  man  and  the  heirs  male  of  his  body,  and  he  has  issue  a  daugh- 
ter, who  has  issue  a  son,  this  son  can  never  inherit  the  estate  ; 
for  being  obliged  to  claim  through  the  daughter,  he  must  necessa* 
rily  shewlumselfout.of  the  words  of  the  gift,  which  limited  the 
lands  to  the  heirs  male  only  of  the  donee,  which  the  daughter 
cannot  be. 

16.  For  the  same  reason,  if  lands  be  given  to  a  man  and  the  i  Inst  S5». 
heirs  male  of  his  body,  remainder  to  him  and  the  heirs  female  of 

Us  body ;  and  the  donee  has  issue  a  son,  who  has  issue  a  daugh- 
ter, who  has  issue  a  son  ;  this  son  cannot  inherit  either  of  the 
estates ;  because  he  cannot  deduce  lus  descent  wholly  either 
through  the  male  or  the  female  line. 

17.  It  was  formerly  a  practice  for  a  person  to  give  lands  to  Estates  io 
another,  as  a  marriage  portion  with  his  daughter  or  cousin ;  to  Fraek  Mar- 
hold  to  the  husband  and  ♦wife  in  frank  marriage,  by  which  the  y*(!J"  ^^ 
lands  became  descendible  to  the  issue  of  such  marriage.     Thus  «  97 
Glanville  says — lAberum  dicitur  maritagkmf  quando  aliqw$  Uber  A 

homo  dliquam  partem  terra  sua  deU  cum  aliqua  muUere  aUctd  m  Lib.  7«  e.  18* 
moritagtum.    Finch  says  that  land  could  not  be  ^ven  in  frank 
marriage  with  a  man  that  was  cousin  to  the  donor,  but  always  B-  *•  ^  ^ 
with  a  woman. 

18.  The  judges  had  construed  gifts  m  frank  marriage  in  the  Unst.Sl.a. 
JBAnie  manner  as  donations  to  persons  uid  the  heirs  of  their  bo-> 

^ ;  by  which  means  they  were  considered  as  conditional  fees, 
uid  consequently  were  alienable  after  issue  had.  But  this  con- 
•fruction  being  evidently  contrary  to  the  intention  of  the  per- 
8008  who  had  created  such  estates,  the  statute  De  Dotiis,  after 
redtbg  the  case  of  a  gift  in  frank  marriage,  comprises  it  in  the 
Kmedial  part  of  that  law,  by  which  means  gifts  of  this  kind  be- 
VoL.  I.  8 


58  Title.  II.  Estate  Tail  Ch.  I  §<t8— 24. 

came  estates  in  tail  special ;   and  the  donees    were  restrained 

from  alienating  them. 
^*^*?*T*»l  19.  We  have  seen  that  in  consequence  of  the  statute  Qtita 
the  Donpr.  EmptoreSy  where  a  person  conveys  away  his  whole  estate,  be 
Dissert,  c.  2.  cannot  reserve  any  tenure  to  himself.  This  statute  only  ex- 
V  tends  to  those  cases  where  the  entire  fee  simple  is  transferred ; 
1  Inst.  23  a.  therefore,  where  a  tenant  in  fee  simple  grants  an  estate  tad  out 
2— 505,        of  it   the  tenant  in  tail  will  hold  of  the  donor,  and  not  of  the 

Plowd.  237.       ,./•,, 

chief  lord. 
2J^«p-^a-        20.  Ifthe  donor  of  an  estate  twl  grants  over  his  reversion  to 
Dyer  302  *b.  ^  Stranger,  the  donee  will  hold  of  such  stranger.     But  if  lands 
be  given  to  A.  in  tail,  with  rem^der  in  fee  to  a  stranger,  the 
donee  of  the  estate  tail  will  hold  of  the  chief  lord  ;  because  the 
whole  estate  is  conveyed  away. 
*  88  *21.  Where  the  tenant  in  tail  has  also  the  reversion  in  fee  in 

himself,  as  he  cannot  hold  of  himself,  it  being  a  maxim  in  law 
that  nemo  potest  esse  tenens  et  damming,  he  shall  hold  of  the  supe- 
rior lord. 
Modes  of      '    ^^-  The  statute  De  Bonis  speaks  only  of  three  modes  of  cre- 
2^**^°?P*?,     ^^i  cm  estate  tail ;  namely  by  a  gift  to  a  man  and  his  wife, 
and  to  the  heirs  of  their  bodies  ;  a  gift  in  frank  marriage  ;  and 
a  gift  to  a  person  and  the  heirs  of  his  body  issuing.     Yet  if 
landg  be  given  to  a  person  and  his  heirs,  and  if  the  donee  dies 
without  heirs  of  his  body,  that  it  shall  remain  to  another,  this 
shall  be  an  estate  tail,  by  the  equity  of  the  statute  ;   although  it 
be  out  of  the  words.     For  the  makers  of  the  act  did  not  mean 
to  enumerate  all  the  forms  of  estates  tail,  but  to  put  these  as 
examples :  so  as  all  manner  of  estates  tsdl,  general  or  special, 
are  within  the  purview  of  the  act.     At  common  law  the  interest 
v^  Tit.  32.  of  the  donor  was  infringed  and  eluded,  which  was  contrary  to 
right'  and  good  conscience ;  therefore  the  statute  being  made 
to  restrain  that  vicious  liberty  of  breaking  such  intents,  which 
.    ^  was  suflFered  by  the  common  law,  shall  be  extended  by  equity. 
What  may  be      23.  With  respect  to  the  kind  of  property  oir  which  the  sta- 
entailed.        ^^^  jy^  Donis  was  meant  to  operate,  the  only  word  in  the  sta- 
tute is  tenementumy  which  has  been  stated  to  signify  every  thing 
'  that  may  be  holden,  provided  it  be  of  a  permanent  nature  :  so 
that  not  only  lands  may  be  entailed,  but  also  every  species  of  in- 
corporeal property  of  a  refil  nature ;  as  will  be  shewn  here- 
after. 

n/l'*'  ^  *'  ^^'  ^^'  Hargrave  observes  that  two  things  seem  essential 
to  an  entail  within  thie  statute  De  Donis .'  one,  that  the  subject 

»  59  be  land,  or  something  of  a  real  *nature  ;  the  other,  that  the  es- 

tate in  it  be  an  estate  of  inheritance.  It  is  not  however  necessary 
that  the  thing  to  be  entailed  should  issue  out  of  lands ;  for  if  it 


Title  II.  Estate  Toil.  CL  I  $  24—30.  69 

is  annexed  to  lands,  or  in  anywise  concerns  lands,  or  relates  to 
them,  it  may  be  entailed. 

25.  Thus  Lord  Coke  says,  that  estovers,  commons,  or  other  i  In>t  90  «. 
profits  whatsoever,  granted  out  of  land,  may  be  entailed.     Bo 

the  office  of  serjeant  of  the  Common  Pleas,  and  the  office  of 

keeper  of  a  church,  may  be  entailed,  as  also  the  office  of  stew-  7  |^p.  33  ^^ 

ard,  receiver,  or  bailiffof  a  manor. 

26.  It  has  been  stated  that  money,  directed  to  be  laid  out  in  Title  1.  f  6. 
the  purchase  of  land,  is  considered  in  equity  as  land.     In  such 

a  case,  if  the  land  to  be  purchased  is  directed  to  be  conveyed  to 
a  person  in  tail,  he  will  be  considered,  in  equity,  as  tenant  in  '— 
tail  of  the  money  till  the  purchase  is  made. 

27.  As  to  inheritances  merely  personal,  which  neither  issue  1  ImU  20  a. 
out  of,  nor  relate  to,  land,  or  some  certain  place ;  and  which 

are  not  demandable,  ut  tenementa,  in  a  jM-cedpe,  they  cannot  be 
entailed  within  the  statute  De  Donis.  So  that  when  things  of 
tins  nature  are  limited  to  a  person  and  jthe  heiiB  o(  his  body, 
the  donee  takes  a  conditional  fee,  and  may  dispose  of  the  proper- 
ty as  soon  as  he  has  issue. 

28.  An  annuity  which  only  charges  the  person  of  the  grant-  Idem, 
or,  and  not  his  lands,  thpugh  it  may  be  granted  in  fee,  cannot 

be  entailed.  In  a  modem  case.  Lord  Hardwicke  held  that  an  Backley  2 
annuity  in  fee  simple,  granted  by  the  Crown  out  of  the  four  and  Ves.  170. 
a  half  per  cent,  duties,  payable  for  imports  and  exports  at  the 
island  of  Barbadoes,  was  merely  a  personal  inheritance  ;  not  en- 
tailable within  the  statute  De  Bonis ;  therefore  that  being  set- 
tled upon  A.  and  the  heirs  of  his  body,  it  was  a  conditional  fee 
at  common  *law  ;  so  that  A.  having  issue  might  alien  it,  and  *  90 

thereby  bar  the  possibility  of  reverter. 

29.  It  was  held  by  Lord  Thurlow,  in  a  modem  case,  that  an  Cwm5h?ii7 
aanuity  granted  by  jact  of  parliament  out  of  the  revenues  of  the  1  firo.  R. 
post-office,  redeemable  upon  payment  of  a  sum  of  money,  to  be  ^^' 

laid  out  in  land,  was  a  personal  inheritance  only,  not  entiulable 
within  the  statute  De  Donis  ;  for  that  notwithstanding  the  power 
reserved  to  the  crown  of  laying  it  out  in  land,  the  parties  had  a 
right  to  treat  it  as  an  annuity  ;  and  the  court  of  chancery  would 
act  keep  the  objection,  of  its  being  land,  in  contemplation  from 
century  to  century,  because  of  the  possibility  of  substituting  the 
money  in  the  place  of  the  annuity.  y^^  ^^^^  ^^ 

30.  All  natural  persons^  capable  of  holdii^  estates  of  inherit-  Tepantj  in 
ance  in  land  may  be  tenants  in  tail.     It  was  determined  in  ^^j^^^  ^ 
4  Eliz.  that  the  king  was  within  the  statute  De  DcniSy  as  well  Berkeley/ 
as  a  common    person  ;    because  that  statute   was   made   to  7  ^^^p,'  ^a 
lemedy  the  error  which  had  crept  into  the  law,  that  the  donee 

bad  the  power  of  alienating  an  estate^  given  to  him  and  the 
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heirs  of  his  body  dAer  issue  had,  and  to  restore  the  common  law 
in  this  point  to  its  right  and  just  course  ;  which  it  did,  by  re- 
storing  to  the  donor  the  observance  of  his  intent.  And  when  the 
Btdttnie  De  Dams  ordained  that  the  will  of  the  donor  should  be 
observed,  it  made  his  will  to  be  a  law,  as  well  against  the  king 
as  s^nst  another. 

Si.  Estates  tail,  like  estates  in  fee  simple,  have  certain  inci- 
dents annexed  to  them,  which  cannot  be  restrained  by  any  pro- 
viso or  condition  whatever. 

32.  The  first  of  these  is,  that  as  tenant  in  tail  has  an  estate  of 
inheritance,  he  has  a  right  to  commit  every  kind  of  waste ; 
by  felling  timber,  pulling  ^down  houses,  opening  and  woikmg 
mines,  &c.  ;  but  this  power  must  be  exercised  during  the  life 
of  the  tenant  in  tail ;  for,  at  the  instant  of  his  death  it  ceases. 
If  therefore  a  tenant  in  tall  sells  trees  growing  on  the  land,  the 
vendee  must  cut  them  down  during  the  life  of  the  vendor  ;  other- 
wise they  will  descend  to  the  heir  as  parcel  of  the  inheritance. 

33.  It  is  sadd  by  Clark  Just,  in  27  Eliz.  that  if  tenant  in  tail 
grants  all  his  estate,  the  grantee  is  dispunishable  for  waste. 
So  if  the  grantee  grants  it  over,  his  grantee  is  also  dispunish- 
able. 

34.  The  Court  of  Chancery  will  not,  in  any  case  whatever, 
restrain  a  tenant  in  tail  from  committing  waste. 

35.  Thus  Lord  Talbot  is  reported  to  have  said  that  in  Mr. 
Saville's  case,  who  beuig  an  infant,  and  tenant  in  tail  in  pos- 
session, in  a  very  bad  state  of  health,  and  not  likely  to  live  to 
full  age,  his  guardian  cut  down  a  quantity  of  timber  just  be- 
fore his  death,  the  remainder  man  applied  for  an  injunction  to 
restrain  him,  but  could  not  prevail 

^  36.  A  person  settled  lands  on  his  daughter  and  the  heirs  of 
her  body,  and  took  a  bond  from  her  not  to  commit  waste.  The 
bond  was  put  in  suit,  but  the  court  held  it  to  be  an  idle  bond, 
and  deci^eed  it  to  be  delivered  up  to  be  cancelled. 

37.  Estates  taU  are  subject  to  curtesy  and  dower,  which  are 
incidents  inseparably  annexed  to  them  ;  as  will  be  noticed  un- 
der these  titles. 

38.  It  has  been  stated  that  whenever  a  particular  estate  in 
liand  vests  in  the  person  who  has  the  fee  simple  of  the  same  land, 
such  particular  estate  is  immediately  drowned  or  merged  in  it 
In  consequence  of  this  principle,  if  an  estate  had  been  given 
before  the  statute  De  Donis  to  A.  and  the  heirs  of  his  body,  it 
would  have  merged,  if  the  fee  simple  *  was  limited  to  A.  by  the 
same  conveyance,  or  came  to  him  afterwards.  But  it  was  de- 
termined by  the  judges  in  the  reign  of  Edward  III.  that  an 
estate  tail  could  not  be  merged,  surrendered,  or  extinguished, 
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by  the  accession  of  the  greater  estate  :  so  that  a  man  may  have 
at  the  same  time,  and  in  his  own  right,  both  an  estate  tail, 
and  the  immediate  reversion  in  fee  simple,  in  the  same  land. 

39.  The  reason  of  this  determination  was,  that  the  object 
of  the  statute  De  Donis  being  to  render  estates  tail  unalienable, 
if  they  were  allowed  to  merge  in  the  fee  simple,  an  obvious 
mode  of  destroying  them  might  have  been  adopted,  by  the  ten- 
ant in  tail's  purchasing  the  reversion.  There  is  however  one 
ease  in  which  an  estate  tail  mei^es  in  the  reversion,  which  will 
be  stated  hereafter. 

40.  Tenant  in  tail,  having  an  estate  of  inheritance,  has  a  9/ Tenant  in 
right  to  all  deeds  and  muniments  belonging  to  the  lands ;  which  Tail  bai  a 
the  Court  of  Chancery  will  order  to  be  given  up  to  him.  Tifio^DeadB. 

41.  Tenant  in  tiul  having  only  a  particular  estate,  and  not  Papiiion  r. 
the  entire  property,  he  is  not  bound  to  pay  off  any  charges  ^^^^^^^^{ 
incumbrances  affecting  the  estate :  but  where  a  tenant  in  tail 

does  pay  off  an  incumbrance  charged  on  the  fee  simple,  the  pre-  J^  °^*  ^^f  ^. 
sumption  is,  that  such  payment  was  made  in  exoneration  of  the  cambrances. 
estate  ;  because  he  may,  if  he  pleases,  acquire  the  absolute  own-  j^  ^^     y,  ^ 

ership.  gan,  1  Bro.  R* 

42.  The  tenant  in  tail  may  however  in  a  case  of  this  kind,  ^•^*-  ^*'' 
by  taking  an  assignment  of  the  incumbrance  to  a  trustee   for^ 
himself,  or  by  several  other  acts  charge  the  estate  with  the  pay-  g'^^^Ju^Ti' 
ment  of  such  incumbrance.  15.  c.*4.     . 

43.  The  Earl  of  Shrewsbury  •  being  tenant  in  tail  under  an  ^^ 

act  of  parliament,  which  restrained  him  from  alienation,   unless  Shrewsbary, ' 

he  conformed  to  the  established  *reHgion,  and  being*  a  Roman  1^^^'  ^^^' 

cathoie,  paid  off  a  sum  of  15,000/.  chaiged  on  the  estate  for  «  93 

his  sister's  portions,  without  taking  any  assignment  of  the  term 

by  which  that  sum  was  secured  ;  or  any  declaration  of  trust  of  it 

for  himself.     In  1751  Lord  S.  by  deed,  reciting  that  he  was 

seised  of  the  freehold,  subject  to  this  chai^,  that  he  had  p^d 

off  the  portion  of  one  of  his  sisters,  and  part  of  the  portion  of 

another,  and  that  as  none  of  the  portions  had  been  raised  under 

the  temi,  he  had  a  right  to  have  them  raised  for  himself;  He 

in  consideration  of  lOOOL  conveyed  an  advowson,  being  part 

of  the  premises  comprised  in.  the  term,  to  one  Robinson  ;  the 

trustees  consented,  and  were  parties,  upon  condition  that  the 

consideration  should  go  in  discharge  of  the  portions.     Lord  S. 

died  in  1787,  Jeaving  a  will,  but  without  taking  any  notice  of 

his  right  to  be  reimbursed  this  sum,  or  doing  any  other  act  by 

which  his  intention  could  be  known. 

*  A  bill  was  brought  by  his  personal  representative  against  the 

next  tenant  in  tail,  and  the  trustees  of  the  term,  praying  that 
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they  might  be  compelled  to  raise  such  sums  as  were  paid  by  tb« 

late  Earl  to  his  sisters. 

Lord  Thurlow  said  that»  in  the  transaction  of  1751  respecting 

the  advowsoUy  there  was  a  perfect  and  dbtinct  recognition  that 
iSVes.  173.    the  circumstance  of  pajing  off  the  charge  did  make  Lord  g.  a 

creditor  ;  and  decreed  for  the  plaintiff. 
44.  It  was  formerly  held,  that  a  tenant  in  tail  was  not  even 
Lit.  15.  c.  4.    bound  to  keep  down  the  interest  of  any  incumbrances  charged 

on  the  estate.     It  has  been  since  resolved,  that  in  some  cases  he 

is  bound  to  keep  down  the  interest. 


r  - 


TITLE  II. 


ESTATE    TAIL. 


CHAP.  II. 


Of  the  Power  of  TenarU  in  TaU  over  his  Estate^  and  the  Modei 

of  barring  it 


1.  Can  only  alien   for  his  own  Life. 
4.  His     Alienation    not     absolately 

Toid. 
$,  Sometimes  a  Discontinaance. 
9.  Sometimes  roidable  by  £ntry. 
11.  Creates  a  base  Fee. 
13.  Cannot  create  an  Estate  to  com- 
mence after  his  Death* 
16.  Exception. 

19.  The  Issue  not  bound  by  his  An- 
cestor's Contracts. 


26,  Unless  he  confirms  them. 
S8.  Nor  sabject  to  his  bebts. 
29.  Except  Crown  Debts. 

34.  Tenants  in  Tail  may  make  Leases. 

35.  Are  subject  to  the  Bankrupt  Laws. 
37.   And  to  Forfeiture  for  Treason. 

43.  Bat  not  for  Felony. 

44.  Modes  of  barring  Estates  Tai^ . 
&0.  And  Money  entailed. 


Section  1. 


THE    statute    De    Donisy  affecting   a  perpetuity,   re-  Can  only 
strains  the  tenant  in  tsul  from  alienating  his  estate,  by  any  mode  *!ip*^LU"e  **** 
whatever,  for  a  greater  term  than  that  of  his  own  life.     Thus 
Littleton  says;^^^  If  tenant  in  tail  grants  all  his  estate  to  another,  i  050. 
the  grantee  has  no  estate  but  for  term  of  life  of  the  tenant  in 
tail,  and  the  reversion  of  the  tail  is  not  in  the  tenant  in  tail,  be-  ^^?i°^case, 
cause  he  has  granted  all  his  estate  and  rights:  But  the  rever-  piowd.    &6i. 
sion  and  inheritance  of  the  tail,  during  the  life  of  the  tenant  in  <^^»*'^v 
tail,*  is  in  abeyance. 

2.  It  is  however  observable  that  the  words  of  the  statute  De 
Domty  by  which  the  alienation  of  an  estate  ^tail  is  prohibited,  «  g^ 

oiily  extend  to  the  original  donee,  and  not  to   his  issue.     JV%^  piowd.  13. 
habearU  illi^  quibus  tenementum  sicfuerit  datuniy  potestatem  alienan*  '^^J^^^^^ 
di.    But  still  the  prohibition  was  extended  by  the  judges  to  the  Ab.  Tit  Par- 
issue,  m  infnUum.     And  Broke  says,  the  omission  of  the  heire  liam.  91. 
of  the  donee  in  the  statute  was  a  misprision  of  the  clerk. 

8.  Lord  Coke,  in  his  comment  on  this  statute,  says, — **  It  ^  °' ' 
was  adjudged  by  Beresford  that  the  issues  in  tail  should  not  alien, 
no  more  than  they  to  whom  the  land  was  given ;  and  that 
was  the  intent  of  the  makers  of  the  act ;  and  it  was  but 
their  negligence  that  it  was  omitted,  as  there  it  is  said.  In  this 
case,  by  way  of  purchase,  the  land  is  given  to  the  donees,  and 
l>y  way  of  limitation  to  the  issues  in  tail ;  and  therefore,  by 
a  benign  interpretation,  the  purview  of  this  extends  to  the  is- 
Buee  in  tail.*' 
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"hi- 


Walter  v. 
Bould, 
BiHst.  32. 


Sometimes  a 

DiscootiDO- 

ance. 


96 


Lit.  §  595.  ' 
',2  Inst.  33|^ 


His  Aiieoa-         4.  Although  the  statute  De  Dofds  restrains  tenants  in  tail 

TOiute^y  void,  from  alienating  their  estates  for  any  longer  term  than  that  of 

their  own  lives  ;  yet  this  must  not  he  understood  literally,  that 

779^^  ^*^^  *«  grantee  has  only  an  estate  for  the  life  of  the  tenant  in  tail. 

Vide  Machill  which  determines  ipso  facto  hy  the  death  of  the  tenant  in  taiL 

iafniy^^'      All  that  is  meant  hy  it  is,  that  the  grantee's  estate   is  certain 

and  indefeasahle,  during  the  life  of  the  tenant  in  tail  only  ;  upon 

whose  death  it  becomes  defeasible  by  his  issue. 

5.  It  is  however  otherwise  where  a  thing  is  granted  out  of 
an  estate  that  is  entailed,  as  a  rent ;  for  such  grant  becomes 
absolutely  void  by  the  death  of  the  grantor,  and  can  never  be 
made  good. 

6.  The  law  considers  the  tenant  in  tail  as  having  not  only 
the  possession,  but  also  the  right  of  possession,  and  inheritance 
in  him ;  he  is  therefore  allowed  to  alienate  them  by  certun 
modes  of  conveyance,  *so  as  to  take  away  the  entry  of  the  issue, 
and  drive  him  to  his  action ;  which  is  called  a  discontinuance. 
For,  as  Lord  Coke  says — "  Seeing  he  had  an  estate  of  inherit- 
ance, the  judges  compared  it  to  the  case  where  a  man  was  seised 

^  in  right  of  his  wife,  or  a  bishop  in  right  of  his  bishopric,  or  an  ah* 

1  Inet.  325.  a.  bot  in  right  of  his  monastery. 

Drirerv.  7.    An  estate   tail    may  be    discontinued  by   five   different 

rn'Sack.     "^odes  of  conveyance;  namely  feofl&nent,  fine,  recovery,   re- 
269.  "^  lease,  and  confirmation.     But  it  is  a  rule  of  law,  that  in  order 

to  work  a  discontinuance  of  an  estate  tail,  the  person  discontin- 
uing must  be  actually  seised  by  force  of  the  entail. 

8.  Where  an  estate  t«dl  is  discontinued,  the  estates  in  re- 
1  last.  335  a.  mainder  and  the  reversion,  are  also  in  general  discontinued.- 
Walsing-  g^t  where  they  are  not  discontinued,  the  estate  tail  is  not  dis- 
riowd.  5bi  continued  ;  and  therefore,  if  the  reversion  or  remainder  be  in 
»562.           the  king,  the  tenant  in  tail  cannot  discontinue  the  estate  tail : 

for  the  king  is  a  body  politic  of  all  others  most  high  and  wor- 
thy, out  of  whose  person  no  estate  of  inheritance  or  freehold  can 
pass,  or  be  removed,  without  matter  of  record  (1). 

9.  A  tenant  in  tail  may  also  alienate  his  estate  by  other 
modes  of  conveyance  which  only  transfer  the  possession,  and 
not  the  right  of  possession.  These  alienations  do  not  however 
become  ipso  facto  void  by  the  death  of  the  tenant  in  tafl,  but 
may  be  avoided  by  the  entry  of  the  issue. 

10.  If  a  tenant  in  tail  exchanges  with  a  tenant  in  fee  simple. 


Sometimes 

voidable  by 

Entry. 

Seymour's 

Case, 

10  Rep.  95. 

2  Ld.  Raym. 

779—782. 

7  Term.  R. 

278.  V 


J  Inst.  I  a.    ^^  ^^  ^^  good*  till  it  is  avoided  by  the  entry  of  the  issue  in  tail. 

(1)  ^^  Not  only  in  Mass.  but  in  every  part  of  our  country,  where  estates  tail 
have  been  either  abolished,  or  tenants  in  tail  are  authorised  to  convey  an  es- 
tate in  fee  simple,  no  eate  0/  a  diitaniinuance  of  the  freehold^  in  the  strict 
import  of  that  phrase,  can  any  longer  exist.^'    Stearns  on  Real  4ction8, 70. 
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It.  In  an  cases  of  alknatkm  bj  tenants  in  taO  tbe  aEenee  Cnafeta 


has  aa  estate  of  inheritance,  descendibk  to  him  and  hie  hein^  Fia«d. 
as loBgas  the  tenant  in  tail  *has  heiiaof  his  bodjr,  inberteble  &s<   ssT. 
to  the  estate  tail ;  which  is  called  a  hase  or  qiiaBfied  fee.     In  i.       ^  ^ 
many  cases  this  estate  may  he  avoided,  after  the  death  of  the  ^      *  97 
penon  who  created  it,  by  die  action  or  entry  of  the  iasiie  in  tail ; 
IB  sane  both  the  action  and  eptry  of  the  issne  in  laQ  are  taken 
away.     ButtiDa  hase  fee  is  detennined,  it  has  all  theinridents  '^■^^^  *• 
of  an  estate  in  fee  simjde. 

12.  Where  a  tenant  in  tail  makes  a  conyeyance  in  fee  far  a  s^tj^amr 
Tafaiable  consideration^  the  Coort  of  Chancery  will  decree  him  Sume.  i 
tomake  a  good  title.     Mr.  Justice  Wright  is  reported  to  haw  ^^  ^^ 
nid,  that  the  court  will  not  point  out  what  tide  the  tenant  in  ta3 
shall  make  ;  but  wiU  decree  him  to  make  such  tide  as  he  is  ca^ 
paUe  of  doing. 

IS.  Where  a  tenant  in  tail  limits  an  estate  to  c<mmienee  after  Caaaoicre- 
Us  own  death ;  it  iiTabsolately  vcHd,  and  be  ccmtinnes  to  be  ten*  ^  i"*^"**^ 
ant  in  tafl  as  befere  ;  becanse  there  the  issne  in  taQ  has  a  right 
paramount,  per  fornum  danL 

14.  A  tenant  in  tail  covenanted  to  stand  seised  to  the  use  of 

himself  for  life,  after  to  the  use  of  his  eldest  son,  and  his  heirs,  isid's 
It  was  resolved  that  the  son  should  not  have  die  land  by  dns  ^^  ^^^ 
covenant  ;  for  when  die  tenant  in  tail  covenanted  to  stand  seis-  5f  «. 
ed  to  the  use  of  himself  for  life,  it  was  as  much  as  he  could  law- 

fiiDy  do  ;  the  limitation  over  was  v<Md  ;  and  he  was  sdsed  as  BUifaanH 

before.  TiL6.caL 

15.  A  tenant  in  tail  covenanted,  in  consideralkm  of  natural 

bve  and  affection,  to  stand  seised  to  the  use  of  himself  fior  life,  ^^^^^' 
lemainder  to  his  eldest  son  in  taQ,  &c.    The  question  was,  whe-  Ld.  luVn. 
ther  the  tenant  in  tafl  had  made  any  alteration  in  his  estate  by  J^  . 
tins  covenant  U^it. 

*Lord  Chief  Jasdce  Holt  delivered  the  opimcmofthe  court. 
He  aaiA  it  had  been  made  a  question  if  tenant  in  tail  bargained  *  98 

and  sold^  or  leased  or  released,  or  covenanted  to  stand  seised  of  Vide  Tit  SC 
lands  entailed,  to  another  in  fee,  whether  die  estate  conveyed 


by  the  death  of  the  tenant  in  tail,  or  continued  till 
^  actual  entry  of  the  issue  in  tail :  he  held  that  such  estate 
continaed  till  the  actual  eiitiy  of  the  issue  in  tail ;  for  diese 
KaacMis  :  1.  Because  tenant  in  tail  had  an  estate  of  inheritance 
ia  hbn ;  and  befine  the  statute  De  Doms,  it  was  held  that 
aseii  estate  was  a  fee  simple  conditional :  Aen  die  statute  made 
>o  alteration  as  to  the  tenant  in  tail  bimse^  but  only  made  pro* 
viaoa  that  die  issue  in  tail  should  not  be  disinherited  by  the  ali- 
eaatioa  of  his  ancestor.  By  Cdce  lit  18.  it  appeared  that 
abase  fee  wi^  be  created  out  of  an  estate  tai  ;  where  it  was 
Vol.  L  9 
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said,  that  if  a  gift  in  twl  was  made  to  a  villein,  and  the  lord 
entered,  he  had  a  base  fee.  Then  if  a  base  fee  might  be  creat- 
ed out  of  an  estate  tail,  there  was  a  great  reason  that  the  bar- 
gainee, &c.  of  tenant  in  tail  should  have  it.  2.  The  tenant  in 
tail  had  the  whole  estate  in  him,  therefore  there  was  no  reason 
why  he  could  not  divest  hitnself  of  it,  by  grant,  bargain,  and 
V  sale,  &c.,  since  the  power  of  disposition  was  incident  to  the  pro- 
perty of  every  one.  3.  It  was  no  prejudice  to  the  issue  in  tail, 
therefore  no  breach  of  the  statute  De  Bonis.  Indeed  there  were 
strong  words  in  the  act  for  restraining  dienations  to  the  pre- 
judice of  the  issue  in  tsul,  where  it  says,  Q^od  finis  ipso  jttre 
sit  nullus^  &c.  ;  yet  the  construction  of  the  sud  words  had 
always  been,  that  the  entry  of  &e  issue  was  tolled  by  such 
fine,  and  he  was  driven  to  his  formedon.  Therefore  if  an 
99  act  *which  drove  the  issue  in  tail    to  his  formedon,  would 

not  be  a  breach  of   the  statute;    much   less   would    it   be  a 
breach  of  the  statute  to  drive   the  issue  in  tail  to   enter,  to 
avoid  a  bargain  and  sale  by  his  ancestor.     As  to  authorities, 
Tit^c.  12.  Seymour's  case  was  in  point,  where  it  was  held  that  the  bar- 
gainee of  tenant  in  tail  had  a  descendible  estate.     In  3   Co. 
Rep.  84  b.  the  case  in  Littleton,  $  618,  vtras  put  and  consider- 
ed ;  and  there  it  was  held  that  the  words  ought  not  to  be  lit- 
erally understood.     Those  of  Littleton  were,  that  if  tenant  in 
tail  granted  totum  statum  suutn  to  I.  6.  and  his  heirs,  and  made 
him  livery  of  seisin,  yet  his  estate  determined  by  the  death  of 
the  tenant  in  tdl.     But  this  ought  to  be  understood,  that  it 
was  no  discontinuance,  but  would  drive  the  issue  in  tail  to  en- 
7  Mod.  36.      ter  to  avoid  it     4.  That  in  this  case  the  covenant  to  stand  seised 
did  not  alter  the  estate  tail,  but  it  still  continued.     The  rea- 
son was,  that  though  the  tenant  in  tail  might  make  a  convey- 
ance, of  the  estate  in  his  lifetime,  which  should  be  good  and 
binding,  till  avoided  by  the  issue ;  yet  any  conyeyance  which 
he  made,  to  commence  after  his  death,  should  be  void ;  if  by 
possibility  it  might  not  take  effect  during  his  life.     The  estate, 
by  this  covenant,  was  to  commence  from  and  after  the  death  of 
the  tenant  in  tail ;  and  the  instance  put  of  a  lease  for  years  was 
apposite.     If  a  tenant  in  tail  made  a  lease  for  years  not  war- 
ranted by.  the  statute  32  Henry  VIII.,  to  commence  immediate- 
ly, or  which  might  possibly   commence   during  his  life,  sach 
lease  was  voidable  only  by  his  issue,  on  his* death;  but  if  he 
made  a  lease  to  commence  from  and  after  his  death,  it  was 
ipsofiicto  void«     Now  this  remainder  was  limited  to  commence 
from  and  after  the  death  of  the  tenant  in  tsul,  therefore  it  was 
"*  100  void ;  it  might  be  said  that  here  ^he  covenanted  to  stand  seiaed 

to  the  use  of  himself  for  life,  the  remainder  over,  so  that  the  es- 
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tate  to  arise  upon  the  covenant  to  stand  seised,  did  arise  in  his 
own  lifetime.  To  this  it  was  answered,  that  the  covenant  to 
stand  seised  to  the  use  of  one's  self  was  void,  except  for  the 
sake  of  the  remainder  over  ;  that  the  remainder  being  to  com* 
mence  after  his  death,  was  void ;  and  the  covenant  to  stand 
seised  to  his  own  use  could  not  be  good,  for  the  sake  of  a  void 
dung. 

What  was  the  reason  that  such  estate  was  void,  when  it  was 
limited  to  commence  after  the  death  of  tenant  in  tail  1  It  was 
because  it  was  to  commence  at  a  time  when  the  right  of  the  es-  ' 
tate  out  of  which  it  would  issue,  was  in  another  person,  by  a  i^ 
title  paramount  to  the  conveyance,  viz.  per  formam  dofd.  A 
tenant  in  tail  bad  an  estate  out  of  which  he  might  carve  other 
estates  provided  he  did  it  out  of  the  estate  in  himself,  so  as  to 
make  it  rightful  in  its  creation,  but  otherwise  not  For  it  would 
be  injurious  to  make  good  a  lease,  or  other  estate,  commencing 
upon  the  right  of  another,  whose  title  was  paramount  to  the 
lease  or  estate  so  made.  In  the  principal  case  the  issue  in  tail 
bad  a  title  paramount,  the  title  of  the  remainder,  by  virtue  of  the 
covenant,  die  very  minute  the  remainder  would  take  effect ;  that 
was  the  only  true  reason  ;  therefore  to  make  such  an  estate  to 
take  effect  upon  the  possession  of  the  issue,  whose  title  was  par- 
amount, would  be  to  make  an  estate  take  effect  by  wrong,  the 
veiy  minute  it  had  its  creation. 

Adjudged  that  the  remainder  was  void,  and  the  estate  tail  not  ^^- 
altered  by  this  covenant.  Tit  s.'c  «. 

16.  It  was  however  laid  down  in  the  preceding  case,  that  £xc«p(ioii. 
an  estate  created  by  a  tenant  in  tail,  which  must,  or  by  possi- 
bility might  commence  in  the  lifetime  of  the  tenant  in  tail,  was 
good. 

*17.  Thus  if  a  tenant  in  tail  covenants  to  stand  seised  to  the         *  101 
use  of  the  covenantee  for  life,  remainder  to  I.  S.  in  fee,  or  to  the  SLd.  Raym- 
use  of  I.  S.  for  life,  remainder  to  I.  N.  in  fee  ;  the  rem^der  is  J^*  "^  ^^ 
good ;  till  avoided  by  the  entry  of  the  issue  in  tail,  although  the 
tenant  in  tail  dies  before  the  remainder  takes  effect ;  because  the 
estate  hr  life  takes  effect  immediately,  and  the  remainder  might 
by  possibility  have  taken  effect  in  the  life  of  the  tenant  in  tail. 

18.  So  if  tenant  in  tail  releases  to  I.  S.  in  fee,  to  the  use  of  Idm. 
lumself  for  life,  remamder  to  I.  N.  in  fee,  after  his  death  ;  this  re- 
n^sunder  is  good,  though  it  is  to  commence  after  the  death  of  the 
tenant  in  tail ;  because  it  arises  out  of  the  estate  of  the  releasee  ;  Riyen',  Tit; 
which  estate  would  have  been  good,  till  avoided  by  the  entry,  of  6.  c  t. 
the  issue  in  tail. 
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19.  The  issue  in  tail  is  not  bound,  either  at  law  or  in  equity, 
to  complete  anj  contract  or  agreement  made  by  his  ancestor, 
respecting  the  estate  tail,  because  the  issue  claims,  per  fortMrn 
dani^  from  the  person  by  whom  the  estate  tail  was  originally 
granted,  and  not  from  his  ancestors. 

20.  It  was  formerly  held,  that  a  covenant  by  a  tenant  m  tail 
to  levy  a  fine  upon  a  valuable  consideration,  and  a  decree  that 
he  should  da  so,  would  bind  the  issue  in  tiul.  This  doctrine 
was  soon  altered,  and  it  was  determined  that  a  court  of  equity 
cannot  dispense  with  any  of  those  forms  which  the  law  requires 
to  bar  estates  tail. 

21.  A  tenant  in  tail  made  a  mortgage,  without  levying  a 
fine,  with  a  covenant  for  further  assurance,  and  died.  Lord 
Keeper  Bridgeman  would  not  ccnnpel  the  issue  to  make  the  as- 
surance good  ;  though  the  father  might  have  done  it  by  fine  or 
recovery. 

*22.  A  tenant  in  tail  entered  into  articles,  concerning  bis 
lands,  for  payment  of  his  debts  ;  but  died  without  doing  any 
act  to  destroy  the  estate  tail.  It  was  decreed  that  this  agree- 
ment could  not  be  executed  against  the  heir  in  tail. 

23.  A  decree  was  <>btained  against  a  tenant  in  tadl,  who  had 
eontracted  for  the  sale  of  his  estate,  and  received  a  great  part 
of  the  consideration,  to  compel  him  to  levy  a  fine,  and  suffer  a 
recovery.  The  tenant  in  tail  stood  out  all  process  against  him, 
to  a  contempt,  and  died.  A  bill  was  then  brought  against  Us 
issue  to  revive  the  decree  against  him,  winch  was  dismissed. 

24.  A  tenant  in  tail  covenanted  to  settle  a  jointure  on  his 
wife.  In  order  to  perform  his  covenant,  he  acknowledged  a 
fine,  but  died  before  it  was  perfected.  The  Court  of  Chancery 
refiised  to  supply  this  defect  agunst  his  issue. 

25.  Where  a  person  is  prevented  fi*om  barring  an  estate  tail 
by  force  and  management,  the  Court  of  Chancery  will  compel 
the  parties  to  act  as  if  the  recovery  had  been  suffered. 

26.  If  the  issue  in  tail  does  any  act  towards  carrying  the  con* 
tract  or  agreement  of  his  ancestor  into  execution,  it  will  then 
become  binding  on  him  ;  and  be  will  be  ccnnpelled,  in  equity, 
to  perform  it 

27.  Francis  Ross  having  issue,  James  his  legitimate  son,  and 
John  a  bastard)  devised  lands  to  John  in  tail.  James  having 
copyhold  lands  by  descent,  James  and  John  agreed  to  exchange 
their  estates.  The  agreement  being  executed,  James  obtained 
a  decree  i^;ainst  John  to  levy  a  fine  of  his  estate  tail,  and  by 
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that  means  to  settle  it  on  James,    John  died  in  contempt  for 

not  obeying  the  decree  :  his  issue  ^entered  on  the  copyhold  es-  *  103 

tate,  and   continued  in  the  enjoyment  of  it ;  in  consequence  of 

which  a  bill  was  filed  against  him  by  James,  to  perform  the 

agreement  made  by  his  father. 

It  was  said  by  the  court,  that  if  a  tenant  in  tail  agrees  to  con» 
rey,  he  is  bound  by  that  agreement :  if  he  dies  without  per* 
foram^  it,  his  issue  is  not  bound  to  perform  it  But  if 
die  issue  accepts  of  the  agreement,  and  enters,  as  in  this  case, 
on  the  lands,  it  then  becomes  his  own  agreement,  and  will 
bind  him.     So  decreed  against  the  defendant 

28.  The  issue  in  tail  is  not  subject  to  any  of  the  debts  or  J^^'his^DibtV 
incumbrances  of  his  ancestor  :  therefore  if  a  tenant  in  tail  ao-  Pro.  Ab.  Tit. 
knowledges  a  statute  or  recognizance,  upon  which  the  land  en-  ^^^^'  P^-  '^' 
tailed  is  extended,  the  issue  in  tail. may  enter,  upon  the  death 

of  the  ancestor,  and  oust  the  creditor. 

29.  Estates  tail  were  not  originally  liable,   in  the  hands  of  Except 

die  issue,  to  the  payment  of  debts  due  by  the  ancestor  to  the  ^^^^^  *•****• 
crown.  But  it  is  enacted  by  the  statute  33  Hen.  VIII.  c.  39. 
§  75.  That  all  manors,  lands,  temements,  and  hereditaments 
which  shall  come  or  be  in  the  possession  of  any  person  or  per- 
sons to  whom  the  same  shall  descend,  revert,  or  remain  in  fee 
simple,  OT  in  fee  tail  general  or  special,  by,  from,  or  after  the 
death  of  any  of  his  or  their  ancestors,  whose  heir  he  is ; 
wluch  said  ancestor  or  ancestors  was  or  shall  be  indebted  to 
the  king,  or  to  any  person  or  persons  to  his  use,  by  judgment, 
retognizance,  obligation,  or  any  other  specialty,  the  debt  where- 
of shall  not  be  paid  ;  then  and  in  such  case  the  same  manors, 
&e.  shall  be  and  stand  charged  and  chargeable  to  and  for  the 
payment  of  the  said  debt 

80,  Upon  the  construction  .of  this  act,  it  was  resolved   by'  ^'^•'^f^* 
the  barons  of  the  Exchequer  in  41  Eliz.     *on  conference  had  21.  ' 
with  Popham,  Ch.  J.  and  divers  other  justices,  1.  That  before  *  104 

diis  statute,  if  tenant  in  tail  became  indebted  to  the  king  by 
judgment,  recognizance,  obligation,  or  otherwise,  and  died,  the 
kiag  should  not  extend  the  land  in  the  seisin  of  the  issue  in 
tail ;  for  the,  king  was  bound  by  the  statute  De  Bonis ;  as  it  ^^^  ^  ^ 
was  adjudged  in  Lord  Berkeley's  case.   2.  That  if  the  tenant  J'30'  * 
in  tail  becomes  mdebted  to  the  king,  by  the  receipt  of  the  Tit.  1.  ♦  67. 
king's  money,  or  otherwise,  unless  it  be  by  judgment,  recogni- 
zance, obligation,  or  other  specialty,  and  dies  ;  the  land  in  the 
seisin  of  the  issue  in  tail  shall  not  be  extended  for  such  debt  of 
fte  king's.    For  this  statute  extends  only  to  the  said  four  cas- 
es ;  and  all  other  debts  remain  at  common  law.     3.  That  if 
tenant  in  tail  becomes  indebted  to  the  king  by  one  of  the  four 


'* 
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ways  above  mentioned  in  the  said  act,  and  dies  ;  and,  before 
any  process  or  extent,  the  issue  in  tail,  bona  fide^  aliens  the 
land,  it  shall  not  be  extended  by  force  of  the  said  act.  For,  as 
it  appears  by  the  words  thereof,  it  makes  the  land  in  the 
possession  or  seisin  of  the  heir  in  tail  only,  liable  agidnst  die 
issue  in  tail,  and  not  the  alienee.  For  the  makers  of  the  act 
had  reason  to  favour  the  purchaser,  farmer,  &c.  of  the  heir  in 
tail,  more  than  the  heir  himself ;  because  they  are  strangers 
to  the  debts  of  the  tenant  in  tail,  and  came  to  the  land  bona  fiicy 
on  good  consideration.  4.  That  a  debt  originally  due  to  a  sub- 
ject, to  which  the  king  becomes  entitled  by  attainder,  forfeiture, 
^ft  of  the  party,  or  any  other  collateral  way,  was  not  within 
the  statute  ;  which  only  extended  to  debts  orjginally  due  to  the 
king,  by  judgment,  recognizance,  obligation,  or  other  specialty. 
31.  IVliere  a  person  takes  an  estate  tail,  by  gift  from  his 
^105         ancestor,  on  good  consideration,  such  estate  ^is  not  liable  to  a 

debt  of  the  ancestor,  contracted  after  the  gift  was  made. 
Poskew'f  32.  Foskew  being  seised  in  fee  of  the  manor  of  S.  in   consid- 

3  Leon.  99.  eration  of  his  son's  marriage,  covenanted  to  levy  a  fine  of  the 
said  manor  to  the  use  of  himself  and  his  wife  for  their  lives,  re- 
mainder to  the  use  of  his  son  and  his  wife,  and  the  heirs  of 
their  bodies.  A  fine  was  levied  accordingly.  Foskew  after- 
wards acknowledged  a  recognizance  to  Queen  Elizabeth,  and 
died  indebted  to  the  crown.  The  manor  of  S.  was  extended 
for  the  queen's  debt. 

It  was  argued  by  Coke,  that  the  manor  was  not  chargeable 
by  the  stat.  33  Hen.  YIIL  For  the  object  of  that  statute  was 
to  make  lands  entailed  liable  to  the  king's  debts,  yvhere  they 
were  not  so  before,  against  the  issue.  But  the  words  ^^  was  or 
shall  be  indebted"  should  not  be  intended  after  the  gift  made. 
That,  "  shall  be,"  was  to  be  intended  of  future  debts,  after 
the  statute  :  whereas,  at  the  time  of  the  settlement,  Foskew  was 
not  receiver  or  other  officer  to  the  queen.  That  this  was  not 
within  the  statute,  for  the  words  were,  by  gift  of  his  ancestors. 
Here  the  son  had  not  the  manor  by  gift  of  his  father,  but  rather 
by  the  statute  of  uses  ;  and  so  he  was  in,  in  the  post,  not  in  the 
per,  by  his  ancestor  :  for  the  fine  was  levied  to  divers  persons, 
to  the  uses  aforesaid  ;  nor  was  the  gift  a  mere  gratuity,  but  in*^ 
consideration  of  marriage  ;  and  the  debt  accrued  not  till  after 
the  gift. 

He  admitted  that  if  there  had  been  any  fraud  in  the  caae,  of 
any  purpose  in  Foskew,  when  he  made  the  conveyance,  to  be- 
come the  king's  debtor  or  officer,  it  would  be  within  the  statute, 
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and  the  gift  had  been  a  mere  gratuity.    Resolved  that  the  lands 
should  be  discharged. 

*33.  One  Hawthorn  having  an  office  which  rendered  him  an  *  106 

accountant  to  the  crown,  became  indebted  to  Queen  Elizabeth  by  caw  Moo. 
obligation.  Two  years  after  he  covenanted  with  one  Coxhead,  196. 
in  consideration  of  his  son's  marrying  his  daughter,  to  stand 
seised  to  the  use  of  himself  for  life,  remainder  to  the  use  of  Cox- 
head  and  his  daughter  in  tail.  Hawthorn  afterwards  accepted 
another  office  of  account,  by  reason  of  which  he  became  indebted 
to  the  crown,  and  committed  suicide. 

The  crown  having  seised  his  lands,  Coxbead  petitioned  that 
Aey  might  be  discharged  :  to  which  it  was  answered,  that  the 
lands  were  subject  to  what  was  due  to  the  crown  by  reason  of 
the  first  office,  which  he  had  before  the  conveyance,  by  the  stat- 
ute 13  Ehz. ;  but  as  to  the  office  which  he  had  accepted  after 
the  conveyance,  the  arrears  of  that  was  not  a  chaige  upon  the 
lands  conveyed.  Upon  Coxhead's  paying  the  arrears  of  the  first 
office,  he  had  an  amoveas  manus, 

34.  In  conformity  to  the  principle  that  a  tenant  in  tail  can  Tenanti  in 

Tail  mftT 

only  alien  or  charge  his  estate  for  his  own  life,  all  leasea  made  ^^^  Lea8«9. 
by  tenants  in  tail  might  have  been  avoided,  after  their  death,  by 
[     their  issue.     By  the  statute  32  Hen.  YIII.  c.  28.  tenants  in  tail  Tit.  32.  c.  5. 
are  enabled  to  make  leases  for  three  lives  or  21  years,  which 
shall  bind  their  issue,   but  not  the  persons  in  reminder,  or  the 
reversioner. 

35.  By  the  statute  21  Ja.  I.  c.  19.  $  12.  the  commissioners  of  fj^^^^^^^^^g^ 
bankrupts  are   enabled  to    convey  any  manors    or  heredita-  i»pt  Laws. 

I      inents  whereof  any  bankrupt  is  seised,  of  an  estate  tail  in  pos- 
i      session,  reversion,  or  remainder,  whereof  nd  reversion  or  remain- 
der is  in  the  king,  of  the  gift  or  provision  of  his  majesty.     It 
is  further  provided,  that  all  such  conveyances  shall  *be  good  ^^ 

I  against  the  said  bankrupts,  and  the  issue  of  their  bodies,  and 
against  all  persons  whatever,  whom  the  said  bankrupts,  by  com- 
I  iQonrecovery  brbther  ways  or  means,  might  cut  off  or  debar 
^  from  any  remsdnder,  reversion,  rent,  profit,  title,  or  possibility 
i      i^9  to,  or  out  of  the  said  manors,  &c. 

36.  Where  a  bankrupt  is  tenant  in  tail  in  possession,  the 
commissioners  of  bankrupts  are  enabled,  by  this  statute,  to  con- 
vey  the  fee  simple  of  the  lands.     Where  he  is  tenant  in  tail  in  f  «*™«'»  Op- 
remainder,  expectant  on  some  precedmg. estate,  the  commission-  Danboz,  3 
crs    only    acquire  a  base    fee,    determinable    on  iailure  of  Bro.  R. 
issue  of  the  bankrupt.     For  the  statute  only  enables  the  com- 
missioners to  make  such  a  title  as  the  baidcrupt  himself  might 
have  made.     Now,  as  the  bankrupt  himself  could  not,  without  ^j^^  ^g  c.  ?• 
the  concurrence  of  the  person  in  possession,  by  recovery  or 
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otherwise,  bar  the  remainder  or  reversion,  the  commissionert 
Tit.  35.  c  9.    cannot  do  it.     But  as  the  bankrupt  might  have  levied  a  fine  o£ 

the  estate,  which  would  have  barred  his  own  issue,  therefore 

the  commissioners  acquire  a  base  fee. 
Aad  to  For-       3*^-  ^^  have  seen  that  conditional  fees  were  liable  to  fbr- 
foitttre  for      feiture  for  high  treason,  as  soon  as  the  donee  had  issue.     When 

the  statute  De  Donit  was  made,  it  was  resolved  that  lands  en- 
1  Inst,  392  b,  tailed  were  not  forfeited  for  treason  or  felony,  but  for  the  lifii 

of  the  tenant  in  tail ;  one  of  the  causes  of  this  statute  being  to 

preserve  the  inheritance  in  the  blood  of  those  to  whom  the  gift 

was  made,  notwithstanding  any  attainder  of  felony  or  treason. 

38.  This  exemption  from  forfeiture  not  being  agreeable  to 
the  rapacious  principles  of  Henry  VIII.,  he  had  the  address  to 
procure  a  statute,  26  Hen*  YIIL  o.  IS.  whereby  it  is  enacted. 
That  every  person  convicted  of  high  treason  *^  dhall  lose  and 

*  108         forfeit  all  such  ^lands,  tenements,  and  hereditaments  which  any 

such  offender  or  offenders  shall  have,  of  any  estate  of  inherit* 
ance,  in  use  or  possession,  by  any  right,  titles  or  means,  &c.  at 
the  time  of  any  such  high  treason  committed,  or  any  time  after.** 

39.  By  the  statute  34  and  35  Hen.  VIII.  c.  20.  estates 
tail  (^  the  gift  of  the  crown  were  protected  from  forfeiture  for 
treason.  But  by  the  statute  5  &.  6  Edw.  YI.  c.  11.  the  for- 
mer statute  is  iiepealed  as  to  estates  tail  of  the  gift  of  the  crown ; 
which  are  again  made  forfeitable  for  treason. 

Dowtie^t  40.  The  statute  26  Hen.  VIII.  does  not  ^extend  to  attunders 

3  lUp.  10.  b-  ^y  parliament,  or  where  the  party  stood  mute.     But  by  the 
4  statute  33  Hen.  VIII.  c.  20.  estates  tail  are  forfeited  by  all 
manner  of  attainders  of  treason ;  the  actual  possession  is  also 
transfierred,  and  vested  in  the  crown  presently  by  the  attainder. 
iTnst.  372  b.       41.  Lord  Coke  has  stated  the  effect  of  these  statutes  in  the 
B  *?  d,  49^'   ^^'^^o^'^fir  words  :  "  If  tenant  in  tail  in  possession,  or  that  hath 
a  right  of  entry,  be  attainted  of  high  treason,  the  estate  tail  is 
3  Rep.  2  b.     barred,  and  the  land  is  forfeited  to  the  king.''     It  has  however 
428*  ^^^'       ^^^"  determined  that 'where  a  tenant  in  tail,  with  remainder  to  a 
subject,  discontinues  his  estate  before  his  attdnder,  his  issue, 
having  only  a  right  of  action,  is  not  affected  by  it.     But  where 
the  immediate  reversion  is  in  the  crown,  the  tenant  in  tail  can- 
ante,  f  8.       nQi  create  a  discontinuance ;  so  that  a  ri^t  of  entry  remains 

in  the  issue,  which  is  forfeited  by  the  attainder. 
Piowd.  657.        42.  Estates  in  remainder  are  not  forfeited  by  the  attainder 
of  the  person  having  the  first  estate  tail :  therefore  if  a  tenant 
in  tiul,  with  remainder  over,  be  attainted  of  high  treason,  the 
crown  will  thereby  acquire  a  base  fee,  as -long  as  there  is  issue 

*  109         of  the  person  attainted  ;  but  upon  fSulure  of  heirs  of  the  *body 


!%/€  IL  Estate  TaiL  Ck.  il  $  4S-46.  98 

ef  tbe  person  attiunted,  inheritable  to  tfie  estate  tail,  the  person 
m  remainder,  or  his  issue,  will  become  entitled. 

45.  The  statute  26    Hen.  VIII.  only  extends  to  cases    of  _ 
%h  treason  ;  therefore,  as  to'  felonies,  the  statute  De  Dimu  T^Umj! 
8t31  remains  in  force,  so  that,  by  attadnder  of  felony,  estates  i  hut  39t  b. 
(ail  are  only  forfeited  during  the  life  of  the  tenant  in  tail ;  the 
inheritance  being  preserved  to  the  issue.     And  Lord  Coke  says, 
if  tenant  in  tail  of  lands  holden  of  the  king  be  attainted  of  felony, ,  ^ 

and  the  king,  after  office,  seizeth  the  same,  the  estate  taO  is  in 
al»eyance. 

44.  Estates  tail  had  not  existed  a  long  time  before  they  were  ModM  of 
found  to  be  productive  of  all  those  inconveniences  which  must  ^JjjJJ  j|^H, 
erer  attend  property  that  is  unalienable.    Thus  Lord   Coke 

says — '*  The  true  policy  of  the  common  law  was  overturned  by  6  Rap*  40  b. 
the  statute  De  Doma  CandiHonaUbuSf  IS  Ed.  I.,  which  establish* 
ed  a  general  perpetuity,  by  act  of  parliament,  for  all  those  who 
had  or  would  have  it ;  by  force  whereof  all  the  possessions  in 
England,  in  effect,  were  entsuled  accordingly  ;  which  was  the 
occasion  and  cause  of  the  ssdd  and  divers  other  nuschiefs:  and 
the  same  was  attempted  and  endeavoured  to  be  remedied  at  di- 
ners parliaments :  and  divers  bilb  were  exhibited  accordmgly, 
(which  I  have  seen,)  but  they  were  always,  on  one  pretence  or 
other,  rejected.  But  the  truth  was,  that  the  lords  and  conmions, 
faiowing  that  their  estates  tail  were  not  to  be  forfeited  for  felony 
ortreasouy  as  their  estates  of  inheritance  were,  before  the  said 
act,  (and  chiefly  in  the  time  of  Henry  III.  in  the  barons'  wars ;) 
and  finding  that  they  were  not  answerable  for  the  debts  or  in- 
cumbrances of  their  ancestors  ;  nor  £d  the  sales,  alienations,  or 
leases  of  their  ancestors  bind  ^them,  for  the  lands  which  were  /*  110 
entuled  to  their  ancestors  ;  they  always  rejected  such  bflls.** 

45.  It  appears  from  the  Rolls  of  Pariiament,  that  in  17  Edw.  Vol.  t,p. 
HI.  the  commons  petitioned  the  king  thut  the  statute  of  Westm. 

2.  might  be  declared  in  what  degree  the  issue  in  tail  might  alien ; 
to  which  his  majesty  answered,  that  the  law  formerly  used  in 
this  case  should  continue. 

46.  The  impossibility  of  obtaimng  a  legislative  repeal  of 
the  statute  De  DonU  induced  the  judges  to  adopt  various  modes 
of  evading  its  effects  ;  and  of  enabling  tenants  in  tul  to  charge 

or  aKcn  their  estates.    The  first  of  these  was  founded  on  the  '^**'  *•  «•  •^ 
idea  of  a  recompense  in  value ;  inconsequence  of  which  the 
judges  held  that  the  issue  in  tail  was  bound  by  the  warranty  of 
^  ancestor,  where  assets  of  equal  value  descended  to  him  from 
BQch  warranting  ancestor. 
Vol.  I.  10 
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47.  The  next  was,  tbat  a  feigned  recovery  should  bar  the 
issue  in  tml,  and  the  remainders  and  reversion ;  a  doctrine  es- 
tablished in  the  reign  of  Edward  IV.  The  last  was  by  the 
legislature,  who  made  two  acts  of  parliament  in  the  reigns  of 
Henry  YII.  and  Henry  YIIL,  by  which  a  fine  is  declared  to  be 
a  bar  to  the  issue  in  tail. 

48.  By  the  statute  34  &  35  Hen.  VIII.  c.  20.  estates  tail 
granted  by  the  crown,  as  a  reward  for  services,  are  protected 
from  the  general  operiation  of  fines  and  recoveries,  and  are  by 
that  means  rendered  absolutely  unalienable. 

49.  By  the  statute  42  Qeo.  III.  c.  116.  $  52.  tenants  in 
taU  are  enabled  to  convey  such  parts  of  their  estates  as  shall  be 
deemed  eligible  and  necessary  to  be  sold  for  the  redemption  of 
the  land  tax  charged  thereon,  by  deed  indented  and  enrolled,  or 
^reg^ered  in  the  manner  prescribed  by  this  act,  in  which  it  is 
declared  that  every  such  deed  shall  be  as  e£fectual  as  if  the  ten« 
ant  in  tul  had  levied  a  fine,  or  suffered  a  recovery  thereof. 

60.  It  has  been  stated  that  money,  agreed  or  directed  to  be 
laid  out  in  the  purchase  of  land,  is  considered  in  equity  as  land. 
In  cases  of  this  kind,  where  the  land  was  directed  to  be  con- 
veyed to  a  person  in  tail,  it  was  a  settled  rule  in  Chancery, 
that  idierever  a  fine,  which  may  be  levied  at  any  time,  would 
have  rendered  the  party  absolute  owner  of  the  land,  he  was  en- 
titled to  receive  the  money  immediately.  If  a  recovery,  which 
can  only  be  suffered  in  term  time,  was  necessary,  there  the 
Court  of  Chancery  would  direct  the  money  to  be  actually  laid 
out  in  the  purchase  of  land ;  in  order  to  ^ve  the  persons  in 
remainder  their  chance  of  the  first  tenant  in  tail's  dying  before  be 
could  suffer  a  recovery. 

51.  By  the  statute  39  &  40  Geo.  III.  c.  56.  reciting  die 
practice  of  courts  of  equity,  as  stated  in  the  preceding  section, 
it  is  enacted,  that  courts  of  equity,  on  petition  of  the  first 
tenant  in  tiul,  and  of  the  party  having  any  prior  estate  be- 
ing adults,  or  of  fem^s  covert,  being  separately  examined,  may 
order  such  money  to  be  paid  to  them,  or  applied  as  they  shaD 
appoint 

62.  Upon  a  petition  under  thb  act,  by  a  tenant  for  lifi^ 
and  the  first  of  several  tenants  in  tail  in  reminder,  Lord  Ross- 
lyn  said,  that  having  consulted  Lord  Kenyon,  Lord  Eldon, 
and  the  master  of  the  Rolls,  as  to  the  manner  in  which  the  act 
should  be  executed,  they  had  agreed  that  it  would  be  proper 
not  to  order  the  money  to  be  paid  out  of  court,  till  such  time  as 


I   the  tenant  in  tail  might  actually  ha?e  suffered  a  recovery  of  the         #  |  j  ^ 
land     The  eourt  made  ^the  order ;  but  directed  that  it  should 
bare  no  effect,  unless  the  tenant  in  tail  should  be  living  on  the 
second  day  of  the  next  term. 

It  is  also^ow  settled  that  in  cases  of  this  kind  there  must  be  s  Vm.  lie. 
a  reference  to  the  master  to  inquire  whether  the  parties  had  in  |7^* 
any  manner  incumbere4.lheir  interests  ia  the  money. 
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^•cription  j^jj  estate  for  Ufe  is  a  freehold  interest  in  lands,  the 

duration  of  which  is  confined  to  the  life  or  lives  of  some  particu* 
lar  person  or  persons ;  or  to  the  happening  or  not  happening 
of  some  uncertain  event  It  is  in  most  respects  similar  to  the 
ususfiructus  of  the  civil  law  ;  which  b  thus  denned  in  Justinian's 

lab.  S.  tit  4.  Institutes  : — Ususfrwtus  est  jus  dUenis  rebus  utendiy  fruendi^  salva 
renm  substantia.  For  the  *tenant  for  life  has  a  right  to  the 
XK>ssession,  and  annual  produce  of  the  land,  during  the  continu- 
ance of  his  estate :  without  having  the  proprietas,  that  is,  the 
absolute  property  and  inheritance  of  the  land  itself ;  which  is 
vested  in  some  other  person. 

2.  Estates  for  life  are  of  two  sorts  ;  either  expressly  ct^ated 
by  deed,  or  some  other  legal  assurance,  or  else  deriving  tiietr 
existence  jfrom  the  operation  of  some  principle  of  law. 


Hower»ated. 
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S.  The  first  of  thefie,  which  is  the  suhject  of  the  present  & 
fl^  arises  where  lands  are  conveyed  to  a  man  for  the  term  of 
his  own  life,  or  that  of  any  other  persoil^,  or  for  more  Kyes 
than  one  :  in  all  which  eases  he  is  called  tenant  for  life,  ex- 
cept where  he  holds  during  the  life  of  another ;  and  then  he  10 
caDed  tenant  pour  outer  vie. 

4.  When  a  person  havmg  an  estate  for  his  or  her  own  life, 
either  by  express  limitation,  or  by  the  operation  of  some  prin- 
ciple of  law,  grants  it  over ;  the  grantee  becomes  tenant  pwtr 
mUer  vie, 

5.  By  the  statute  19  Cha.  II.  c.  6.  $  2.,  it  is  enacted. 
That  if  the  persons  for  whose  lives  estates  are  granted  shall  go 
abroad,  and  no  sufficient  proof  be  made  that  they  are  aBve  ;  in 

any  action  commenced  for  the  recovery  of  the  lands,  by  the  les-  Holmta  v 
fiors  or   reversioners,  the  judge  shall   direct  the  jury  to  give  fxton, 
their  verdict  as  if  the  persons  so  remaining  abroad  were  dead,  v^^tlte. 
And  it  has  been  held  that  a  remainder  man  is  within  this  sta-  Ann.  o.  ik ' 
tute.  t  Cwt.  R. 

•  373, 

6.  If  lands^  are  conveyed  to  a  person  for  his  own  life,  and 

ftat  of  A.  and  B.  the  grantee  ha^  an  estate  of  freehold  deter-  l  In»t  41  b. 
minable  on  his  own  death,  and  the  deaths  of  A.  and  B.  ;  nor 
can  there  be  any  merger  of  the  freehold,  during  the  lives  of  A. 
and  B.   into  the  estates  which  the  lessee  has  for  bis  own  life ; 
because  ^though  an  estate  for  a  man's  own  life  is  greater  than  ^ 

an  estate  for  the  life  of  any  other  person;  yet  here  the  lessee 
has  not  two  distinct  estates  in  him,  but  only  one  freehold,  cir- 
cmnscribed  with  that  limitation,  as  the  measure  of  its  continu- 
ance. 

7.  The  estates  for  life  mentioned  in  the  preceeding  sections 
^  generally  endure  as  long  as  the  life  or  lives  for  which  they 
ai^  granted.  But  there  are  some  estates  for  life  which  may  de- 
Pennine  upon  future  contuigencies,  before  the  death  of  the  per- 
•<ttw  to  whom  they  are  granted. 

8.  Thus  if  an  estate  be  given  to  a  woman,  dwn  solefewrttf  or  1 1i^st  4S  tf. 
durante  vUuitate,  or  to  a  man  and  a  woman  during  coverture, 

^^  as  long  as  the  grantee  shall  dwell  in  a  particular  Vhouse ;  in 
all  these  cases  the  grantees  have  estates  for  hfe,  determinable 
^poQ  the  happening  of  these  events. 

9.  If  a  manor  generally  worth  10/.  a  year  be  granted  *<>  a     . 

person  till  he  has  received  out  of  it  lOOI.  this  will  give  him  an  s  lup.  35  b!* 
^^te  for  hfe ;  for  ad  the  profits  are  uncertain,  and  may  rise 
^  &1],  no  precise  time  can  be  fixed  for  the  determination  of 
*e  estate. 

10.  Tenants  for  life  hold  of  the  grantors  by  fealty,  and  such  Gnnior. 
^  ber  reservations  as  are  contained  in  ihe  deed  by  which  the  es- 
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tate  is  ereated.  Where  there  is  no  reservation,  they  hold  by 
fealty  only  ;  this  estate  not  bemg  comprehended  witlun  the  proTi- 
sions  of  die  statute  Qtiia  EmptortB. 

11.  An  estate  for  life  is  not  capable  of  benig  entdled  under 
the  statute  Dt  Bonis  ;  for  all  estates  tail  must  be  estates  of  in- 
heritance.  Therefore,  where  an  estate  for  life  or  lives  is 
Umited  to  a  person  and  the  heirs  of  his  body,  the  latter  words  on- 
ly  operate  as  a  description  of  the  persons  who  shall  take  as 
special  occupants,  during  the  life  or  lives  for  which  *the  estate  is 
held,  and  the  grantee  takes  the  absolute  property,  which  he  may 
dispose  of  by  deed. 

1 3.  A  lease  for  three  lives  was  devised  to  trustees^  in  trust 
for  B.  for  life,  remainder  to  F.  for  life,  reminder  to  her  first 
and  other  sons  in  tail,  with  limitations  over.  B.  died.  Bir  F. 
Mannock,  who  was  the  first  son  of  F.  in  the  lifetime  of  Us 
mother,  then  in  possesion,  did  by  fine  tur  cimcessU,  and  deed 
of  uses,  limit  the  estate  to  himself  and  his  heirs. 

Upon  his  mother's  death  he  entered,  surrendered  the  subsist^ 
ing  lease,  and  took  a  new  one  for  fresh  lives.  Subsequent  to 
this  he  made  his  will,  and  devised  his  estate  to  his  wife,  who 
contracted  for  the  sale  of  it.  The  purchaser  having  some  doubt 
whether  the  lunitations  were  well  barred,  a  bill  was  brought  for 
performance  of  the  contract. 

Lord  Nottingham  said,  this  was  a  descendible  freehold,  not 
intulable  witUn  the  statute  De  Dims ;  therefore  no  common 
recovery  could  be  suffered  of  it  But  the  person  who  would 
have  been  tenant  in  tail,  had  it  been  an  inheritance,  was  enti- 
tled to  the  absolute  ownership ;  as,  at  common  law,  the  condi- 
tional fee  became  absolute  by  the  parties  having  issue.  De- 
creed pisrfonnance  of  the  contract 

IS.  R.  Blake  devised  a  lease  for  three  lives  to  trustees,  m 
trust  for  his  son  R.  Blake,  and  the  hebs  male  of  his  body; 
and  in  case  he  should  die  without  issue,  then  for  the  plaintiff 
his  other  son,  in  like  manner.  R.  Blake  the  son  surrender- 
ed the  old  lease,  and  took  a  new  one  for  three  lives,  to  him  and 
his  heirs.  R.  Blake  the  son  died  without  issue,  Slaving  by  his  wiD 
disposed  of  the  lease.  ^  A  bill  was  filed  by  his  second  son  io 
have  the  benefit  of  the  new  lease  ;  insisting  that  the  surrender 
of  the  old  lease,  and  the  taldng  of  the  new  one^  were  not  suffi- 
cient to  bar  the  ^limitations  to  the  second  son  ;  and  that  those 
claimmg  under  R.  Blake,  the  son  ought  to  be  declared  trustees, 
of  the  new  lease,  for  the  plaintiff. 

The  Court  of  Exchequer  was  of  opinion  that  R.  Blake  the 
son  being  tenant  intailf,  a  court  of  equity  could  not  have  cal- 

t  Hill  malt  be  a  mistake;  he  wai  f«ia«t  tenant  in  taiL 
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led  upon  hinrto  have  declared  such  a  trust  in  hia  lifetime  ;  that  l  ^^^^  lUp- 
there  was  no  stronger  equity  against  Ins  representatives ;  and  cooper's 
dismissed  the  bill.  R*  178- 

14.  This  doctrine  wa^  fiilly  confirmed  by  Lord  Kenyon  in  a  ]>oo  t.  Lqz- 
modem  case,  who  also  inclined  to  the  opinion  that  a  person  hav-  ton,  6  Toraw 
ing  an  estate  of  this  kind  might  dispose  of  it  by-  wilL     Lord    ' 
Kedesdale  has  said  he  could  find  no  decision  that  at  all  warrants 
Lord  Kenyon's  dictum:   that  he  found  from  his  note  of  the  Rep. in 
case  of  Blake  v.  Blake,  that  though  the  estate  was  devised,  the  y ^^^p  *  294. 
irgument  did  not  turn  on  the  will,  nobody  concebing  that  the 
estate  would  pass  by  it,  if  the  quasi  estate  tail  subsisted  at  the 
death  of  the  testator. 

15.  An  estate  for  life  is  subject  to  me^e  in  the  inheritance ;  snbject  to 
therefore,  whenever  the  tenant  for  life  acquires  the  absolute  Merger, 
property  or  inheritance  of  the  lands,  his  estate  becomes  mei^ed 
or  drowned  in  the  fee  simple. 

16.  An  estate /Mnir  outer  vie  will  also  merge  in  an  estase  for  ^V[*^^hi^ 
a  man's  own  life ;  the  latter  being  most  valuable.     Thus,  if  an        •?•      • 
estate  be  Uniited  to  a  peroon  for  the  life  of  another,  remainder  to 
himself  for  his  own  life,  the  first  estate  is  merged. 

17.  Every  tenant  for  life  is  entitled  to  estovers ;  that  is,  to  Tenants  for 
allowance  of  necessary  wood,  which  he  may  take  upon  the  laud,  Life  entitled 
without  any  assignment,  unless  he  is  ^restrained  by  apecial  cov*  i^iMtrVi"*. 
enants :  for  Modus,  et  cowoewHo  vincunt  Iiigem;  but  affirmative  *  118 
covenants  do  not  restrain. 

18.  Sir  Henry  Spelman  says  the  word  estovers,  estoveriumy  Qlom. 
IB  derived  firom  the  French  word  eetoffey  material :  it  is  used  in 
tlus  sense  in  the  statute  Westm.  2.  c.  25.  which  gives  an  assise 

of  novel  disseisin  do  estoperOa  boeei.    There  are  three  kinds  of 
eBtovers,   or  botes,  as  it  is  called  in  the  old  Saxon  dialect ;  13  R«p.  es^ 
nunely  house  bote,  which  is  two*fold,  estoterium  or  dendi  et  adp' 
fimM;  plough  bote,  estoverium  arandi^  lastly,  hay  bote,  eeUh* 
^fifiwn  daudendi. 

I         19.  It  was  resolved  m  28  Hen.  VIII.  that  where  a  lessor  ^Yig'^^' 
covenanted  with  a  lessee  that  he  should  have  thorns  for  he^s,  Hob.  ns* 

!  hy  the  assignment  of  the  lessor's  bailiff,  the  lessee  might  cut 
^ms  without  assignment ;  for  what  the  law  gives  by  impBca* 
^n  m  the  lease,  that  he  may  take  without  asfflgnment  Other- 
vise,  where  the  lessee  covenants  negatively,  that  he  will  not 
take  without  assignment  1  j^,^  53  ^^ 

20.  It  is  laid  down  by  Lord  Coke,  that  tenants  for  life  may  54.  k! 
«ttt  down  timber  trees,  at  seasonable  times,  for  the  reparation  of  ^"i^^^^j, 
t^OQses  or  fences  ;  but  a  tenant  for  life  cannot  cut  down  timber 
to  build  new  houses,  or  to  rep^  those  that  he  himself  has 
iiDproperly  suffered  to  fall  into  decay. 
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21.  Where  a  tenant  for  life  cuts  down  more  timber  than  is 
necessary,  it  is  waste,  though  he  assert  that  he  cut  down  the 
timber  to  employ  it  in  future  reparations. 

22.  In  an  action  of  waste,  for  cutting  down  SOO  oaks,  the 
defendant,  as  to  200  of  them,  pleaded  that  the  houses  let  to  hira 
were  rmnous,  &c.  and  that  he  cut  them  down  to  repair  those 
houses  ;  as  to  the  ^residue,  that  he  cut  them  down,  and  kept  them 
to  be  used  in  reparations,  tempore  opportuno^  &c. 

The  plaintiff  demurred  in  law,  but  the  court  held  it  no  plea ; 
for  if  it  should,  every  farmer  might  cut  down  all  the  trees 
growing  on  the  land,  when  there  was  not  any  necessity  of  repa* 
rations.  As^  waste  by  tenants  for  life,  it  will  be  treated  of 
in  the  next  chapter. 

23.  Where  a  tenant  for  life  dies  before  harvest  time,  his 
executors  will  be  entitled  to  the  crops  then  growing  on  the 
lands,  as  a  return  for  the  labour  and  expense  of  tilling  the 
ground  ;  wluch  the  law  calls  emblements. 

24.  This  rule  extends  to  every  case  in  which  the  estate  for 
life  determine^  by  the  act  of  God,  or  the  act  of  the  law ;  but 
not  where  it  is  detemnned  by  the  act  of  the  tenant  Thus,  if 
a  wom.an  who  holds  lands  dur<mU  mdtijtale,  which  is  an  estate 
for  life,  sows  them,  and  afterwards  marries,  she  will  not  be  en- 
titied  to  emblements;  because  her  estate  determined  by  her 
own  act 

25.  If  an  estate  be  made  to  a  husband  and  wife  during  co- 
verture, and  the  husband  sows  the  lands,  and  afterwards  they 
are  divorced,  causa  prcRcontractttSy  the  husband  will  be  entitled 
to  emblements.  For  although  the  suit  is  the  act  of  the  party, 
yet  the  sentence  which  dissolves  the  marriage  is  the  judgment 
of  the  law ;  et  judicium  redditur  m  mottutn. 

26.  If  A.,  seised  in  fee  of  land,  sows  it  with  grain,  and  af- 
ter grants  it  to  B.  for  life,  remainder  to  C.  B.  dies  before  se- 
verance, C.  shall  have  the  com,  and  not  the  executors  of  B. ; 
for  the  reason  of  industry  and  charge  is  wanthig. 

27.  The  word  emblements  only  extends  to  such  vegetables 
as  yield  an  annual  profit ;  so  that  if  a  ^person  who  is  tenant 
for  life  plants  firuit  trees,  or  oaks,  ashes,  ehns,  &c.  or  sows  the 
ground  with  acorns,  his  executors  will  not  be  entitled  to  them. 
But  if  a  tenant  for  life  dies  in  August,  before  severance  of  the 
hops,  his  executors  shall  have  them,  though  growing  on  antient 
roots. 

28.  In  all  real  actions  a  tenant  for  life  may  pray  in  ud,  or 
call  for  the  assistance  of  the  person  entifled  to  the  inheritance,  to 
defend  his  titie ;  because  the  temmt  for  life  is  not  generally  sup- 
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posed  to  have  in  his  custody  the  evidences  necessary  to  establish 
the  right  to  the  inherit$ince. 

29.  A   tenant  for  life  is  not  subject  to  the  payment  of  any  pjl  offin-  ^ 
principal   sums  charged  on  the  inheritance ;  therefore,   where  cambranc*!. 
a  tenat  for  life  pays  off  an  incumbrance  chained  on  the  inheri-  308.^%i8l    ' 
tance,  he  becomes  a  creditor  on  the  estate  for  the  sum  so  paid,  i  v«s.  Jaxn 
For  otherwise  he  must  be  supposed  to  have  paid  it  for  the  bene- 

fit  of  the  persons  entitled  to  the  inheritance.  But  if  a  tenant 
for  hfe  does  any  act  which  shews  an  intention  of  paying  off  the 
charge  for  the  benefit  of  the  inheritance,  he  will  not  in  that  case 
be  deemed  a  creditor. 

30.  Tenants  for  life  are,  however,  bound  to  keep  down  the  Bat  must 
interest  of  all  incumbrances  affectine  the  inheritance.      And  it  J**^  ^^"^s, 
bas  been   lately  detcrmmed,  that  the  rents  and  profits  of  an  es-  Tracy  r. 
tate  for   life  must  be  applied,  not  only  in  payment  of  all  inter-  ?g*'*^^ 
est  due  during  the  possession  of  the  tenant  for  life,  but  also  of  12s.  Penryn 
all  interest  due  before  the  commencement  of  that  estate.  s*  v^''^99** 

31.  Every  tenant  for  life  has  a  right  to  the  full  use  and  en-   May  alien 
joyment  of  the  land,  and  of  all  its  annual  profits,  during  the  con-  ^^^^  £»tatast 
tinuance   of  his  estate.     He  has  also  a  power  of  alienating  his 

whole  estate  and  *intere8t,  or  of  creating  out  of  it  any  estate  *  1 01 

less  than  his  own  ;  unless  he  is  restrained  by  conditioif. 

32.  If  a  tenant  for  life  creates  a  greater  estate  than  his 
ovm,  it  must  necessarily  be  void,  upon  the  principle  that  nemo 
dni  quod  non  habeL  And  such  conveyance  will  operate  in  ma- 
ny cases  as  a  forfeiture  of  his  estate,  as  will  be  shewn  hereafter. 
But  where  the  person  who  is  entitled  to  the  inheritance  is  a  par- 
ty to  the  deed,  there  the  tenant  for  life  may  join  with  him  in 
conveying  away  the  entire  inheritance. 

33.  Although  every  person  having  a  freehold  interest  has  a  --^ 
right  to  the  custody  of  the  title  deeds  ;  yet  Lord  Hardwicke  may  keep 
has  said,  it  was  the  common  practice  for  the  Court  of  Chance-  ^«  J>^* 
ry  to  direct  the  title  deeds  to  be  taken  from  the  tenant  for  life,  1  Atk  *43i. 
and  deposited  in  court,  for  the  security  of  the  persons  entitled  to  ^jj^*^""* 
the  inheritance. 

34.  It  is  however  laid  down  in  a  modem  case,  that  when  Hicks  ▼. 

the  title  deeds  are  in  the  hands  of  the  tenant  for  life,  the  Court  Hicks,  Dick, 
of  Chancery  will  not  take  them  from  him  ;  but  when  they  are  ^^' 
not  in  his  hands,  the  court  will  not  order  thejn  to  be  delivered  FordT. 
to  him.     In  a  subsequent  case  it  was  said,  that  whete  the  ten^  Puriiig, 
^t  for  life  was  satisfied,  and  did  not  care  about  the  deeds,  but  7^^ 
&e  remainder  man  was  not  satisfied,  the  court  would  take  care 
of  them,  and  not  leave  them  in  the  hands  of  third  persons. 

35.  lb  a  late  case.  Lord  Eldon  directed  the  title  deeds  of  an  Duncomb  v. 
estate  to  be  delivered  out  of  court,  upon  the  application  of  trus-  avecSSO. 

Vol.  L  11 


88  TUle  III.  Estate  for  Life.  CL  i.  §  33-^41. 

tees  and  tenant  for  life,  founded  on  the  authority  of  Loixl  Hen-* 
ley,  who  had  stated  it  as  his  opinion,  that  the  tenant  for  life 
should  have  the  possession  of  the  deeds,  when  they  were  not 
brought  into  court  under  an  order  for  safe  custody. 

*  122  *^^'  Estates  for  life  are  still  considered  in  some   respects  as 
What  act!      Strict  feuds,  being  forfeitable  for  many  of  the  causes  for  which 
create  a        feuds  were  formerly  forfeited.     Thus  where  a  tenant  for  life 
Gtib.  Ten.     takes  upon  him  to  convey  a  greater  estate  or  interest  than  that 
^- .              which  he  has,  whereby  the  estate  in  remainder  or  reversion  is 
Te^  203.       divested,  such  conveyance  will  operate  as  a  forfeiture  of  bis  es- 
tate for  life ;  because  it  is  a  renunciation  of  the  feudal  connex- 
ion  between  him  and  his  lord,  and  the  person  in  remainder  or 
reversion  may  enterfor  the  forfeiture. 

37.  Alienations  of  this  kind  may  be  either  by  deed  or  by 
matter  of  record.  By  deed,  as  if  a  tenant  for  life  makes  a 
feoffinent  in  fee  to  a  stranger,  it  is  a  forfeiture  ;  so  if  there  be 

1  Inst  251  a.  tenant  for  life,  remainder  to  another  for  life,  and  both  the  ten- 
ants for  life  join  in  a  feoffment  in  fee  to  a  stranger,  it  is  a  for- 
feiture of  both  their  estates. 

Tit.  32.  c.  4.  38.  If  a  baron  and  feme  tenants  for  life  make  a  feoffinent,  this 
is  a  forfeiture  during  the  coverture.     So  where  the  baron  is  seis- 

85  ( .      .         ^<1  ^^  ^S^^  ^f  ^^  ^^9  ^^  ^^^  baron  and  feme  make  a  feoffment ; 
it  is  the  same  where  the  baron  alone  makes  a  feoffinent.     But  in 
these  cases  it  shall  not  be  any  forfeiture  against  the  wife,  after 
.   the  death  of  her  husband. 

39.  There  are  however  several  modem  mode^  of  assurance 
Tit.  32. «.  wliich  do  not  divest  the  estate  in  remainder  or  reversion ;  and 
10.  therefore  have  not  the  effect  of  creating  a  forfeiture  of  an  estate 

forUfe. 
Tit.  35  36,         ^^'  ®y  Matter  of  record  ;  as  where  a  tenant  for  life  levies  a 
fine,  or  suffers  a  common  recovery,  such  assurances  will  in   gen- 
eral operate  as  a  forfeiture  of  his  estate;  unless  the  person  in  re- 
mainder or  rcverion  is  a  party  to  them. 

*41.  Tenant  for  life  may  also  forfeit  his  estate  by  disclaiming 

*  123  to  hold  of  his  lord  ;  or  by  affirming  or  impliedly  admitting  the 

reversion  to  be  in  a  stranger.     This  doctrine  is  founded  on  a 
rule  of  the  feudal  law,  that  if  the  vassal  denied  the  tenure,  he 
c!^^^4,      forfeited  his  feud.     Now  this  denial  may  be  when  the  vassal 
claims  the  reversion  himself,  or  accepts  a  gift  of  it  from  a  stran- 
ger, or  acknowledges  it  to  be  in  a  stranger  r  for  in  aH  these 
cases  he  denies  that  he  holds  the  feud  from  the  lord.     But  as  by 
Bac.  Abr.    ^  the  feudal  law  the  vassal  was  to  be  convicted  of  this  denial ;  so. 
Est  for  Kfe.     j^  ^he  English  law,  those  acts  which  plainly  amount  to  a  deniid 
must  be  done  in  a  court  of  record,  to  make  them  a  forfeiti|re : 
because  such  act  of  denial  appearing  on  record  is  equivalent  to 
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a  conviction  upon  solemn  trial  All  other  denials  that  might  be 
used  by  great  lords  for  trepanning  their  tenants,  uid  for  a  pre- 
tence to  seize  their  estates,  were,  by  our  law,  rejected,  for  such 
convictions  might  be  obtained  without  any  just  cause  ;  but  the 
denial  of  the  tenure  upon  record  could  never  be  counterfeited,  or 
abused  to  any  injustice. 

42.  If  therefore  a  tenant  for  life  be  disseised,  and  bring  a  <  l^*^-  S^^*  ^* 
writ  of  right,  this  is  a  forfeiture  of  his  estate  ;  because,  by  suing 

that  writ,  he  admits  the  reversion  in  fee  to  be  in  himself,  and 
by  consequence  denies  that  he  holds  over.  So  it  is  if,  in  a  writ 
of  right  brought  against  him,  he  joins  the  mise  on  the  mere  right ; 
for,  by  taking  upon  himself  the  privileges  of  tenant  in  fee,  he 
admits  the  inheritance  to  be  in  lumself,  which  is  a  denial  of  the 
tenure. 

43.  If  a  stranger  brings  an  action  of  waste  agsdnst  a  tenant  ^  ^^^  ^3*  «• 
for  life,  and  he  pleads  ntd  waste  fait^  in  bar  to  the  action,  this  is  853. 

a  forfeiture  :  because  by  this  plea  he  admits  the  stranger  to  be 
a  proper  person  to  punish  the  waste,  if  there  had  been  any. 

*44.  If  the  demandant  in  a  real  action  recovers  against  the  *  124 

tenant  for  life,  by  default,  or  rnent  dedirey  or  by  pleading  cove- 
nously,  to  the  disherison  of  the  person  in  reversion,  these  are 
forfeitures  of  his  estate.  For  the  tenant  for  life  is  intrusted  with 
the  fireehold,  and  is  to  answer  to  stranger's  pntdpes^  and  de- 
fend his  own,  as  well  as  the  reversioner's,  interest.  But  when 
be  gives  way  to  the  demandant's  action,  he  admits  the  right  of 
the  reversion  to  be  in  him,  and  consequently  denies  any  tenure 
of  his  reversioner ;  which  is  a  forfeiture. 

45.  Estates  for  life  are  forfeited  by  attainder  of  treason  or  j*  ^*  ^'  ^' 
felony  ;  and  Lord  Hale  says,  if  tenant  for  life  be  attainted  of 
treason,  the  king  hath  the  freehold  during  the  life  of  the  party  3  Inst  19. 
attainted.     In  the  case  of  felony,  the  profits  of  the  land  are  for- 
feited during  the  Hfe  of  the  tenant  for  life. 

46.  By  the  common  law,  were  a  person  was  tenant  pour  auter  Of  Ganeiai 
incy  and  &ed  during  the  life  of  cestui  que  vi6,  the  person  who  first 

entered  on  the  land  after  his  death  might  lawfully  retain  the  pos-  i  lost.  41.  b. 
session  thereof^  as  long  as  cestui  que  vie  lived,  by  right  of  occu-  Lq**""*' 
pancy ;  because  it  belonged  to  nobody. 

47.  Where  the  king  had  the  reversion,  no  right  of  occupancy    *"' 
was  aDowed  ;  for  if  the  king's  title  and  a  subject's  concur,  the 
long's  shall  alwayis  be  preferred :  against  the  king  therefore  there 
pould  be  no  prior  occupant. 

48.  There  can  be  no  occupant  of  incorporeal  hereditaments, 
such  as  advowsons,  rents,  &c.,  of  which  notice  will  be  taken  here*^ 
after. 

49.  The  right  of  gener^  occupancy  is  now  taken  away  ^jjj^l^^^^^^ 
^  statute  29  Cha.  II.  c.  3.  $12.  which  enacts— <^  That  any  m  fisecutorB. 
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estate  pour  auter  vie  shall  be  devisable  by  uill^  &c.,  and  if  no 
such  devise  thereof  be  made,  the  same  shall  be  chargeable  in  the 
hands  *of  the  heir,  if  it  shall  come  to  him  by  reason  of  a  speeial 
occupancy,  as  assets  by  descent,  as  in  case  of  lands  in  fee  sim- 
ple. And  in  case  there  be  no  special  occupant  thereof,  it  shall 
go  to  the  executors  or  administrators  of  the  party  that  had  the 
estate  thereof  by  virtue  of  the  grant  ;  and  shall  be  assets  in 
their  hands." 

60.  By  the  statute  14  Geo.  II.  c.  20.  §  9.  reciting  the  sta- 
tute 29  Cha.  II.,  and  that  doubts  had  arisen,  where  no  devise 
had  been  made  of  such  estates,  to  whom  the  surplus,  after 
debts  paid,  should  belong  ;  it  is  enacted — "  That  such  estates 
pour  auter  vie^  in  case  there  be  no  special  occupant  thereof,  of 
which  no  devise  shall  have  been  made,  according  to  the  said 
act,  or  so  much  thereof  as  shall  not  have  been  so  devised,  shall 
go,  be  I4)plied  and  distributed,  in  the  same  manner  as  the  per-^ 
sonal  estate  of  the  testator  or  intestate. 

51.  It  was  held  by  Lord  £ldon,  in  a  modern  case,  that  the 
interest  in  an  estate  pour  auter  t;i6  to  a  man,  his  executors,  ad- 
ministrators, and  assigns,  beyond  the  debts,  belongs  to  those 
who  are  entitled  to  the  personal  estate. 

52.  Where  an  estate  was  limited  to  a  man  and  bis  heirs,  or 
the  heirs  of  his  body,  during  the  life  of  another  person,  no  ge- 
neral right  of  occupancy  could  arise  ;  for  the  heir,  or  heir  of 
the  body  of  such  grantee,  might  and  still  may  enter  on  the 
death  of  his  ancestor,  and  hold  the  possession  as  special  occupant ; 
having  an  exclusive  right,  by  the  terms  of  the  original  contract, 
to  occupy  the  lands  during  the  residue  of  the  estate  granted. 

53.  It  is  stated  in  Roll's  Abridgment,  from  a  Case  in  Dyer, 
that  if  a  man  leases  land  to  one  and  his  executors  for  the  life 
of  J.  S.,  and  cestui  que  vie  ^dies,  the  executors  shall  be  special 
occupants,  though  it  be  a  frank  tenement.  In  the  next  para- 
graph Roll  inserts  a  case  directly  contrary.  If  a  man  grants 
a  rent  to  another,  his  executors  and  assigns,  for  the  life  of  J. 
S.,  and  after  the  grantee  dies,  making  an  executor,  the  execu- 
tor shall  not  be  a  special  occupant ;  because  it  is  a  frank  tene- 
ment, which  cannot  descend  to  the  executor. 

54.  Lord  Hardwicke  is  reported  by  Atkins  to  have  cited  the 
first  of  these  cases,  and  to  have  assented  to  it.  Lord  Redes- 
dale  has  expressed  strong  doubts  as  to  this  point ;  and  has 
justly  observed,  that  the  title  of  an  executor  depends  on  his 
taking  upon  himself  the  administration  of  the  will,  therefore 
does  not  commence  instanter^  but  by  Us  subsequent  act.  As  to 
an  administrator,  ex  necessitate  bis  title  cannot  commence  instar^ 
ter.  It  should  therefore  seem  that  the  .character  of  special  occu- 
pant cannot  properly  belong  to  either.     That,  on  the  contrary. 
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Lord  Chief  Baron  Comyn,  in  his  Digest,  states  the  case  in  xit.  Estates, 
Djer  as  having  decided  that  the  executor  shall  not  have  the  ^*  1- 
land  as  special  occupant :  for  an  occupant  has  the  freehold, 
which  an  executor  cannot  take  ;  and  refers  to  the  second  case 
stated  in  Roll  as  an  authority  for.  this  point.     That  case,  which 
was  long  subsequent  to  the  case  in  Dyer,  was  certainly  in  con- 
formity to  the  opinion  of  Comyn  ;  and  according  to  Salter  v. 
Butler,    Moo.  664.   Cro.  Eliz.  901.   Yelv.  9.  the  law  seemed  J|;^^  ^^• 
to  have  been  understood  by  Peer  Williams  as  so  settled  ;  though 
he  did  not  appear  satisfied  with  it. 

55.  It  is  however  held  by  some,  that  an  executor  or  admin- 
istrator may  take  a  freehold  estate  as  special  occupant,  upon  Tit.  Estate 
the  authority  of  the  following  passage  in  Bacon^s  Abridgement,  ^^^^*^*^:^\^p. 
supposed  to  have   been   *  written  by   Lord  Chief  Baron  Gil- 
bert : — ^^  If  a  lease  be  made  of  land  to  J.  S.,  his  executors  and 
assigns,  during  the  life   of  B.,  the  executors  of  J.  S.  shall  be 
the  special  occupants  if  he  die  in  the  life  of  B.  ;  for  though  it 
be  a  freehold,  which  in  due   course  of  law  would  not  go  to  exe- 
cutors, yet  they  may  be  designed,  by  the  particular  words  in 
the  grant,  to  take  as  occupants  ;  and  such  designation  will  ex- 
clude the  occupation  of  any  other  person ;  because  the  parties  vide  Ripley 
&emselves,  who  originally  had  the  possession,  have  filled  it  up  ^-  ^**?'': 

k    ^L-  •   *         X  5>  worth,  infra. 

by  this  appomtment," 

59.   In  a  modern   case  it  was   held  by  Lord  Kenyon   and 
the  other  judges,  that  if  an  estate  pour  outer  vie  be  limited  to  a  Atkinson  r. 
man,    lus    heirs,    executors,    administrators,     and    assigns ;  it  7^^^  j^  229. 
descends  to  the  heir  as  a  special  occupant,  in  preference  to  the 
executors. 

57.  Archbishops  and  Wshops  were  formerly  considered  as  ^ai  Persons 
tenants  in  fee  simple  of  the  lands  which  they  held  in  right  of  arc  quan 
their  churches.      As  to  rectors,    parsons,   and    vicars.  Lord  Lffe^i^Ina' 
Coke  says,  that  for  the  benefit  of  the  church,  aud  of  their  sue-  44  a,  id.  341. 
cessors,  they  were  in  some  cases  esteemed  in  law  to  have  a  ^^  inf^   * 
fee  simple  qualified  ;  but  to   do  any   thing  to  the  prejudice   of  ch.  2, 

tbeir  successors,  in  many  cases  the  law  adjudged  them  to  have 

in  effect  but  an  estate  for  life.     Since  the   several  statutes  by 

which  all  ecclesiastical  persons  and  corporations  are  restrained  ^.^^  33.  c  2. 

from  alienation,  except  by  leases  for  three  lives  or  21   years,  &5. 

they  are  generally  considered  as  quasi  tenants  for  life  only. 

58.  In   consequence  of  this  principle  it  is  enacted  by  the 
statute  28  Hen.  VIII.  c.   11.  $  6.,  that  in  case  any  incum-  ^ 
Wt,  before  his  death,  hath  caused  any  of  *hi8  glebe  lands  to  * 
be  manured  and  sown,  at  his  own  proper  costs  and  charges, 

with  any  com  or  grain,  that  then  all  the  said  incumbents^  n\ay 
make  and  declare  their  testaments  of  all  the  profits  of  the  com 
growing  upon  the  stdd  glebe  lands  so  manured  and  sown. 
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*  ISO 

Felling  Tia- 
ber.  1  Inst* 
53  a.  11 

lUp.  48.  h. 


ALTHOUGH  tenants  for  life  are  entitled  to  reasona- 
ble estovers,  yet  they  are  prohibited  from  destroying  those 
things  which  are  not  included  in  the  temporary  profits  of  the 
land  ;  because  that  would  tend  to  the  permanent  and  lastii^ 
loss  of  the  person  entitled  to  the  inheritance. 

2.  This  destruction  is  called  waste.  It  is  either  voluntary, 
which  is  a  crime  of  commission  ;  or  permissive,  which  is  a  mat- 
ter of  omission  only.  Voluntary  waste  chiefly  consists,  1.  In 
felling  timber  trees.  2.  Pulling  down  houses.  S«  Opening 
mines  or  pits.  4.  Changing  the  course  of  husbandry.  5.  Des- 
troying heir  looms. 

*S.  The  first  kind  of  waste  consists  in  felling  timber  trees, 
except  for  estovers ;  because  they  are  not  deemed  part  of  the 
annual  produce  of  the  land,  but  belong  to  the  owner  of  the  in- 
heritance :  and  therefore  the  tenant  for  life  has  only  a  qualified 
property  in  them,  as  far  as  they  afford  him  shade  and  shelter, 
and  a  right  to  take  the  masts  and  fruit.  But  all  tenants  for  life 
have  a  right  to  cut  down  coppices  and  underwoods,  at  seasona- 
ble times,  according  to  the  custom  of  the  country  ;  for  no  ad- 
vantage can  arise  to  a  tenant  for  life  from  woods  of  this  kind, 
but  by  the  sale  of  them. 
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4.  In  the  cases  of  leases  for  lives,  where  the  timber  is.  included,  J  J,  ^•P-  i^* 

•  i9i«  /till  11  •<•  •!  oEQDd*  «SZ* 

if  toe  lessor  fells  the  trees,  the  lessee  may  mamtam  an  action  n.  5. 
of  trespass  against  him,  and  will  be  entitled  to  recover  dam- 
ages adequate  to  the  loss  he  sustains  ;  because  the  lessee  has  by 
his  lease,  a  particular  interest  in  the  trees,  such  as  the  mast 
and  firuit  of  them,  and  shade  and  shelter  for  his  cattle ;  and 
may  lop  them,  if  they  be  not  thereby  injured.  But  the  in- 
terest of  the  body  of  the  trees  remains  in  the  lessor,  as  par- 
cel of  his  inheritance ;  who  may  punish  the  lessee  in  an  action 
of  waste,  if  he  fells  or  damages  any  of  them.  So  that  both 
(he  lessor  and  lessee  have  an  interest  in  the  trees  ;  therefore  if 
a  stranger  cuts  them  down,  each  of  them  shaU  have  an  action 
against  him,  to  recover  Ids  respective  loss. 

5.  Where  the  trees  are  excepted  in  the  lease,  wluch  is  usu-  W*"** 
ally  ^one,  the  lessee  has  no  interest  whatever  in  them  ;  and  the  gpooner. 
lessor  may  have  an  action  of  trespass  against  him,  if  he  either  Cro.  Eliz.  is; 
fells  or  damages  them.     The  lessor  has  also  a  power,  as  incident  Heydon  t« 
to  the  exception,  to  enter  upon  the  land,  in  order  to  fell  and  take  ^i<h, 
away  the  trees  ;  though  this  power,  for  the  greater  caution,  is  jackson  v. 
often  expressly  reserved.  Cator, 

*6.  Timber  trees  are  those  which  serve  for  building  or  repa-      .^ '^  |k| 
ration  of  houses;  such  as  oak,  ash,  and  elm,  of  the  age  of  11^,1/530^ 
twenty  years  and  upwards.     But  where  oak  or  ash  are  seosona-  t— 643. 
ble  wood,  and  have  been  usually  cut  down  at  certain  periods,  it 
18  said  that  it  is  not  waste  to  cat  them  down  at  that  time.  j^i^^  442,    "^ 

7.  By  the  custom  of  some  countries,  certain  trees,  not  usual- 
ly considered  as  timber,  are  deemed  to  be  such,  bemg  there  used 
for  building. 

Thus  it  was  held  in  8  Ja.  I.,  by  Lord  Chancellor  EUesmere,  Camber- 
that,  in  the  county  of  York,  birch  trees  were  timber,  because  jj^,^  ^{^^  ^ 
they  were  used  for  building  sheep-houses,  cottages,  and  such 
mean  buQdings.  And  all  the  Justices  at  Serjeants'  Inn  were  of 
opinion  that  in  the  county  of  York  birch  trees  were  timber,  and 
belonged  to  the  inheritance  ;  therefore  they  could  not  be  taken 
by  the  tenant  for  life.  '  SP.Wmt^ 

8.  Lord  King  has  said,  that  it  was  the  custom  of  the  country 
that  made  some  trees  timber,  which  generally  Were  not  so ;  as 
boTse-chesnuts  and  limes.  So  of  birch,  beech,  and  asp.f  As 
to  Pollards,  notwithstanding  what  was  said  in  Plowden  470, 
Aat  these  were  not  timber,  and  that  tithes  were  to  be  paid  of  Rex  t. 
theb  loppings,  which  could  not  be  if  pollards  were  timber ;  yet,  ^inchio 

if  the  bodies  were  sound,  he  inclined  to  think  them  timber.     St-  3  Burr.  1308*. 

—  -■  -  —  ■■ 

t  Walnat  trees  were  formerly  held  not  to  be  timber :  bat  Lord  King  ap- 
pears to  hare  been  of  opinion  that  they  were  timber.  Id.  There  is  howerer 
M  positive  decision  on  this  point. 


88 


l\ae  III.  Estate  for  Life.  CA.  ii.  §  8—19, 


1  Inst.  53  a, 
Dyer,-65  fl. 


*  132 

1  Inst  53  a. 


Pigot  T. 
Bullock, 
1  Ves.  Jun. 
479. 

Pulling  down 
Honsea. 
1  Inst  53  a. 


Bro.  Ab* 
Waste,  pi. 
93. 


1  Inst.  53  a. 


Opening  Pits 
or  Mines. 
1  Inst.  53  h, 
54  d. 

Saunder^s 
Case,  5  Rep. 
12. 

*  133 
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Bewit,  2  P. 
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CU8  if  not  sound ;  they  being  in  such  case  fit  for  nothing  hut 
fiiel. 

9.  If  a  teliant  for  life  tops  timber  trees,  or  does  any  thiog 
else  which  causes  them  to  decay,  it  is  waste.  So  if  he  suffera 
the  young  germins  or  shoots  to  be  destroyed,  or  stubs  them  up. 

*10.  Lord  Coke  says  that  cutting  down  willows,  birdi, 
beech,  asp,  maple,  or  the  like,  standing  in  the  defence  and  safe- 
guard of  a  house,  is  waste ;  as  also  the  stubbing  up  a  quickset 
fence  of  white  thorn,  or  suffi&ring  it  to  be  destroyed.  He  also 
states  that  cutting  dead  wood  is  not  waste  ;  but  that  turning  of 
trees  to  coals  for  fuel,  when  there  is  sufficient  dead  wood,  is 
waste. 

12.  Although  tenant  for  life  has  a  right  to  cut  down  under- 
wood at  proper  seasons,  according  to  the  custom  of  the  country, 
yet  it  was  held  in- a  modem  case  that  a  tenant  for  life  has  no 
property  in  the  underwood  till  his  estate  comes  into  possession ; 
therefore  he  cannot  have  an  account  of  what  was  cut  wrongftiUy 
by  a  preceding  tenant. 

13.  Waste  may  be  done  in  houses  by  pulling  them  down,  or 
by  suffering  them  to  be  uncovered,  whereby  the  timbers  become 
rotten.  If,  however,  a  house  be  uncovered,  when  the  tenant 
comes  in,  it  is  no  waste  to  suffer  it  to  fall  down ;  but  it  would 
be  waste  to  puU  it  down,  unless  it  is  rebuilt. 

14.  If  a  lessee  razes  the  house,  and  builds  a  new  one,  which 
is  not  so  large  as  the  former,  it  is  waste.  But  where  an  cM 
house  falls  down,  and  the  tenant  builds  a  new  one,  it  need  not 
be  so  large  as  the  old. 

15.  If  glass  windows,  though  put  in  by  the  tenant -himself, 
be  broken  or  carried  away,  it  is  waste.  So  it  is  of  wainscot 
benches,  doors,  furnaces,  and  the  like,  annexed  or  fixed  to  the 
house,  either  by  the  reversioner  or  the  tenant 

16.  A  tenant  for  life  cannot  dig  for  gravel,  lime,  clay,  brick, 
earth,  stone,  or  the  like,  unless  for  the  reparation  of  bufldings, 
or  manuring  of  the  land.  Nor  can  he  open  a  new  mine  ;  but 
he  may  dig  and  take  the  profits  of  mines  that  are  open. 

*Lord  King  has  said,  that  a  tenant  for  life  of  coal  mines 
may  open  new  pits  or  shafts  for  working  the  old  vein  of  coals, 
otherwise  working  the  same  mines  would  be  impracticable. 

18.  If  a  person  has  mines  within  his  land,  and  leases  the 
land,  and  all  mines  therein,  the  lessee  may  dig  for  them; 
otherwise  he  can  derive  no  advantage  from  1hem« 

19.  Where  a  person  seized  in  fee  of  lands,  in  which  there 
were  mines  unopened,  conveyed  those  lands,  and  all  mines,  &c. 
to  trustees  and  their  heirs,  to  the  use  of  A.  for  life,  &c.  A. 
having  threatenened  to  open  the  miiies,  the  reversioner  brought  a 
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bin  in  Chancery  to  stay  him.  It  was  argued  on  behalf  of  A. 
ihtd  die  mines  being  expressly  granted  by  the  settlement  with 
Ae  lands,  it  was  as  strong  a  cas^jjpks  if  the  mines  themselves  were 
fimited  to  A.  for  life,  and  like  Saunders's  case.  But  Lord  Mac- 
clesfield  said,  that  A.  having  only  an  estate  for  life,  subject  to 
waste,  could  no  more  open  a  mine,  than  cut  down  timber  trees* 
On  a  reheariBg,  Lord  King  was  of  the  same  opinion.  Cbangiog  the 

20.  The  conversion  of  one  kind  of  land  into  another,   as  u^^**  ^ 
the  changing  of  meadow  to  arable,  is  also   waste ;  because   it  i  inst.  53  V. 
not  only  changes  the  course  of  husbandry,  but  also  the  €(Vidence  ^R^^Ah  ' 
of  the  estate.  -^14^ 

21.  The  plowing  up,  burning,  and  sowing  of  down  land  fa  S[^"'*f  ^'. 
waste.     But  in  the  present  improved  state  of  agriculture,  I  pre-  fra. 

sume  the  old  doctrine  respecting  the  changing  the  course  of  bus-  Gunning  r. 
"bandry  would  not  be  strictly  adhered  ta  ^  Show.  R.  8. 

22.  Ab  some  chattels  are  considered  in  law  as  part  of  the  in-  I>«^nictioa 
leritance,  and  called  heir  looms,  so  the  destruction  of  them  fa  Looms,  TH. 
waste.     Thus,  if  a  tenant  for  Bfe  of  a  park,  vivai*y,  warren,  or  ^*  '•  T^V''***' 
dove  house,  *kiUs  so  many  of  the  deer,  fish,  game,  or  doves,  that  304.' 
there  is  not  suiBcient  left  for  the  stores,  it  is  waste.  *  134 

23.  Permfasive  waste  chiefly  consfats  in  suffering  the  build-  Permliiive 
ings  on  an  estate  to  decay.     But  if  a  house  be  ruinous  at  the  1  imt  63  0. 
time  when  the  tenant  for  Ufe  comes  into  possession,  he   fa  not  ^  ^* 
panfahable  for  suffering  it  to  fall  down  ;  for  in  that  case  lie  is 

not  bound  by  law  to  repair  it.  Tet  if  he  cuts  down  timber,  and 
therewith  repairs  it,  he  may  justify  ;  because,  the  law  &YOur& 
the  maintenance  of  houses. 

24.  The  Court  of  Chancery  w3I  not  decree  a  tenant  for  fife  Oaynonl 
to  repair ;  or   appoint  a  receiver,  with  diirections  to  repair :  '^'>-  ^^' 
for  it  would  tend  to  harrass  tenants  for  life ;  and  suits  of  thfa 

kind  would  be  attended  with  great  expences,  in  depositions 

djoutrcpttrs.  sroU  Ab 

25.  It  fa  a  general  rule  that  waste  which  ensues  from  the  act  e^o. 
of  God  is  excusable.     So  that  if  a  house  falls,  in  consequence 

of  a  tempest  the  tenant  will  be  excused.  But  where  a  house  fa 
uncovered  by  a  tempest,  the  tenant  is  bound  to  repair  it  within 
a  reasonable  time,  before  the  timbers  grow  rotten.  1 1  it  S8  & 

26.  If  the  banks  of  a  river  are  destroyed  by  a  sudden  flood.  Dyer,  83  a.* 
it  is  not  waste.     If  the  banks  of  the  river  Trent  are  unrepair*  Moa.  es. 
cd,  it  Is  waste  ;  because  the  Trent  is  not  so  violent  but  that  the  ^ ,.    . 

I  1  Of  th9  Ac* 

lessee,  by  hfa  industry,  may  weH  enough  preserve  the  banks,  tioo  for 

27.  By  the  common  law,  where  lands  were  granted  to  a  per-  ^i^^^\^c 
son  for  life,  he  was  not  liable  to  an  action  for  waste,  unless  he 

was  restruned,  by  express  words  in  his  convey^oiee,  from  commHo^ 
Vol.  L  U 


Id.  S99. 
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ting  waste  :  because  it  was  in  the  power  of  the  person  who  creat- 
ed the  estate  to  impose  such  terms  on  his  tenant  as  he  thougk 
proper.     This  doctrine  was  4P^^^  extremely  inconvenient,  as 
*  135  ^^ch.  tenants  took  advantage  of  the  ignorance  *of  their  landlords, 

and  committed  acts  of  waste. 

2B.  To  remedy  this  grievance  the   statute  of  Marlbridge,  52 
Hen.  III.  c*  24.  gave  to  the  owners  of  the  inheritance  ah  action 
of  waste  against  tenants  for  life,  in  which  they  were  entitled  to 
-&  Inst.  144.     recover  full  damages  for  the  waste  committed.     As  the  recom- 
pense given  by  this  statute  was  frequently  inadequate  to  the  loss 
sustained,  the  statute  of  Gloucester,  6  Edw.  I.  c.  5.   increased 
the  punishment,  by  declaring  that  the  place  wasted  should  be 
recovered,  together  with  treble  damages ;  as  an  eqmvalent  for 
the  injury  done  to  the  inheritance. 
1  last  53  b.       29.  No  person  is  entitled  to  an  action  of  waste  against  a 
Pa^  eV^  ^      tenant  for  life,  but  he  who  has  the  immediate  state  of  inheri- 
Cftae,  5  Rep.  tance,  expectant  on  the  determination  of  the  estate  for  life.    If 
76  ^^Bray       there  is  an  estate  of  freehold  in  esse^  mterposed  between  the  es- 
Cro.  Ja.  688.  tate  of  the  tenant  for  life  who  commits  waste,   and  the  subse- 
quent estate  of  inheritance^;  then  during  the  continuance  of  such 
interposed  estate  the  action  of  waste  is  suspended  ;  and  if  the 
first  tenant  for  life  dies  during  the  continuance  of  such  interpos- 
ed estate,  the  action  is  gone  for  ever. 
3  Inst.  302.        ^^*  Where  a  tenant  for  life  commits  waste,  and  afterwards 
assigns  over  his  estate,  yet  an  action  of  waste  may  be  brought 
against  him. 

Caie**VRep.       ^^'  ^^  *  woman  lessee  for  life  marries,  and  her  husband  com- 
75.  mits  waste,  and  after  the  wife  dies,  the  action  of  waste  is  gone ; 

for  the  husband  never  bad  any  estate  but  in  right  of  his  wife. 

32.  The  statute  of  Marlbridge  only  prohibits  farmers  from 
committing  waste ;  yet  if  they  suffer  a  stranger  to   do  waste, 
they  shall  be   charged  with  it :  for  it  is  presumed  in  law  that 
^136  ^^^  fttrmer  may  withstand  *it :   et  qui  twn  obstaif  quod  obstare 

potest,  facere  videtur.     Secondly,  the  law  gives  to  every  man  his 
proper  action ;  therefore  the  lessor  shall  have  his    action  of 
waste  against  the  lessee  ;  and  the  lessee  his  action  of  trespass, 
against  the  person  who  committed  the  waste, 
s  Saand.  33.  The  late  Mr.  Serjeant  Williams,  in  his  excellent  Notes 

252.  It.  7.  on  Saunders's  Reports,  observes  that  the  action  for  waste  is  now 
very  seldom  brought ;  having  given  way  to  a  much  more  expe- 
ditious and  easy  remedy,  by  an  action  on  the  case,  in  the  na- 
ture of  waste  :  which  may  be  brought  by  the  person  in  rever- 
sion or  remainder  for  life  or  years,  as  well  as  in  fee ;  and  the 
plsdntiff  is  entitled  to  costs,  which  he  cannot  have  in  an  action 
of  waste. 
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34.  Lord  Cowper  says,  that  without  some  particular  circum-  TnraerT. 
stances,  there  is  no  remedy,  in  law  or  equity,  for  permissive  jg  vi.  At. 
waste,  after  the  deajth  of  the  particular  tenant  ^^• 

35.  It  is  said  in 'l  Roll.  Ab.  377.  pL  13.  that  if  there  be  Watte  ?•- 
lessee  for  life,  the  remainder  for  life,  the  remainder  or  reversion  E^^Sjf "" 
in  fee,  and  the  lessee  in  possession  wastes  the  land  ;  though  he 

is  not  punishable  by  the  common  law,  during  the  remainder  for 
life,  yet  he  may  be  restrained  in  Chancery,  for  this  is  a  particular 
mischief.  Lord  Keeper  Egerton  is  reported  to  have  said  that  he  f^^ii^^^' 
had  seen  a  precedent  in  the  time  of  Richard  II.  where  in  such  a 
case  it  -was  decreed  in  Chancery,  by  the  advice  of  the  Judges 
oncomplaintof  the  remainder-man  in  fee,  that  the  first  tenant 
diould  not  commit  waste  ;  and  an  injunction  was  granted. 

36.  The  courts  of  equity  have  long  pursued  this  principle,  and 
will  award  a  perpetual  injunction  against  waste  whenever  the 
case  requires  it. 

*37.   Mr.  Worsley  being  tenant  for  life  of  a  farm  in  Dorset-         *  187 
shire,  consisting  of  poor  arable  land,   with  a  sheep  walk,  ^^^d  g^^,|j2|rt  ^i 
about  400  acres  of  down  land,  under  the  will  of  Lady  Stewart,  Bro.  Pari, 
who  also  left  a  writing  under  the  hand  forbidding  the  ploughing  ^*'  ^^' 
of  such  land  as  ought  not  to  be  ploughed ;  he  ploughed  up,  broke, 
and  burnt  part  of  the  down  land.     A  perpetual  injunction  was 
granted  by  the  court  of  Exchequer  ;  and  confirmed  by  the  House 
of  Loi*ds. 

38.  A  court  of  equity  will  also  grant  an  injunction  against^  A(k.  182. 
vrvste  pendente  lite,  and  Lord  Hardwicke  has  said  it  is  not  neces- 
sary the   plaintiff  should  wait  till  waste  is  actually  committed  ; 

for  where  an  intention  to  commit  waste  appears,  and  the  de- 
fendant insists  on  his  right  to  commit  waste,  the  court  will  grant 
an  mjunction. 

39.  The  court  of  Chancery  has  also  firequently  granted  an  in^- 
junction  against  waste,  where  no  action'for  waste  lay  at  law. 

40.  There,  was  a  limitation  in  a  settlement  to  a  person  for  ^^^^^l  \ 
uie,  remamder  to  trustees  to  preserve  contingent  remamders,  Atk.  94. 
remainder  to  his  first  and  other  sons  in  tail,  remainder  to  A. 

for  life,  remainder  to  his  first  and  other  sons  in  tail.  The  first 
tenant  for  life  cut  down  timber  ;  A.  the   second  tenant  for  life,  ^^ 

brought  his  bill  for  an  injunction  to  stay  waste.  Lord  Hard- 
wicke said,  that  though  A.  had  no  right  to  the  tunber,  yet 
if  the  first  tenant  for  life  should  die  without  sons,  the  plaintiff 
would  have  an  interest  in  the  mast  and  shade  of  the  timber. 
Therefore  upon  the  authority  of  those  cases,  which  had  been 
very  numerous  in  the  court,  of  interposing  to  stay  waste  in  the 
tenant  for    life,  where  no  action  could  be  mamtained  against 
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him  at  law,  as  the  pleintiff  had  not  the  isomediate  remaiad^  ; 
the  ii^unction  waa  granted. 

^41.  A  bill  was  broHght  by  a  ground  landlord  to  stay  waste 
in  an  under  lessee.  Lord  Hardwicke  said,  "that  a  certificate 
being  produced  of  the  waste,  he  was  of  opinion  the  pl^ntiff  had 
the  same  equity  as  in  other  cases  of  injunctions  ;  and  granted 
the  injunction.  In  another  case,  he  said  that  he  would  have  bo 
scruple  to  grant  an  ii^unction  to  stay  waste  in  fieiyour  of  an  un- 
born child. 

42.  Although  no  action  of  waste  lies  where  there  is  an  inter- 
mediate estate  ;  yet  if  waste  be  done,  by  feUmg  timber  trees,  die 
person  entitled,  at  that  time,  to  the  inheritance  in  fee  or  in  tail, 
may  seize  them  ;  or  bring  an  action  of  trover  fc»r  the  recovery 
of  them  :  for  a  tenant  for  life  has  but  a  special  interest  in  trees 
growing  on  the  land,  so  long  as  they  are  annexed  to  the  land ; 
but  if  he  or  any  other  person  severs  them  from  the  land,  the  in- 
terest of  the  tenant  for  Ufe  in  them  is  thereby  determined  ;  and 
they  become  the  property  of  the  owner  of  the  inheritance. 

43.  It  follows  that  where  an  estate  is  limited  to  several  per- 
sons for  life,  widi  remainder  to  their  first  and  other  sons  in  tail, 
the  first  tenant  in  tail  who  is  bom  becomes  entitled  to  any  tim- 
ber felled  by  the  tenant  for  life. 

43.  A  feoffment  was  made  to  the  use  of  A.  for  life,  remain- 
der to  the  use  of  his  first  and  other  sons  in  tail ;  remainder  to  B. 
for  Hfe,  remainder  to  Ins  first  and  other  sons  in  tail.  B.  had 
issue  a  son,  and  after.  A.,  not  having  any  son,  cut  down  timber. 
It  was  resolved  that  the  son  of  B.  might  have  an  action  of  tro* 
ver  against  A.  for  the  timber  :  because  the  property  of  the  trees 
was  in  him  who  had  the  inheritance  of  the  land  when  they  were 
cut ;  and  though  the  remainder  for  Ufe  to  B.  was  an  impediment 
to  an  action  of  waste  during  his  life,  yet  it  was  not  any  *impedi- 
menttohis  son,  as  to  the  property  of  the  trees,  when  severed 
from  the  land ;  which  B.  could  not  have  for  the  debility  of  his 
estate.  And  the  possibility  of  the  estate  which  might  come  to 
the  son  of  A.,  if  A.  should  have  a  son,  was  not  smy  impediment ; 
inasmuch  as  it  was  a  mere  possibility,  which  peradventure  never 
would  happen,  and  was  nothing  in  law  till  it  happened^  and 
might  be  destroyed  by  the  feoffiment  of  A. 

44.  One  seised  in  fee  of  lands,  conveyed  them  to  trustees 
and  their  heirs^  to  the  use  of  A.  for  life,  remainder  to  his  first 
and  other  sons  in  tail,  remainder  to  B.  for  life,  remainder  to  his 
first  and  other  sons  in  tail,  remainder  to  his  two  sisters  and  the 
heirs  of  their  bodies,  remainder  to  the  grantor  in  fee.  A.  and 
B.  had  no  sons,  and  one  of  the  asters  died  without  issue» 
by  which  the  heir  of  the  grantor,  as  to  one  moiety  of  the  prem- 
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lies,  had  the  first  estate  of  inheritance.  A.  having  cut  down 
timber,  sold  it ;  the  heir  of  the  grantor  hronght  his  hill  for  an 
acGonnt  of  a  moiety.  It  was  objected  Aat  it  would  be  more 
agreeable  to  the  rules  of  equitj  that  the  money  produced  by  the 
flak  of  the  timber  should  be  brought  into  court,  and  put  out  for 
die  benefit  of  the  sons  unborn,  and  which  might  be  bom  :  that 
these  (xmtingent  remainders  being  m  gremio  legisy  and  under  the 
protection  of  the  law,  it  would  be  most  reasonable  that  the  mo- 
ney should  be  secured  for  the  use  of  the  sons,  when  there  should 
be  any  horn.  But  as  8<K>n  as  it  became  impossible  there  should 
be  a  son,  then  a  moiety  to  be  paid  to  the  plaintiff.  And  Ae 
case  would  be  the  same  if  there  were  a  son  in  ventre  mattUy  or 
&e  plfantiff  might  briug  trover  ;  and  then  what  reason  had  he 
to  come  into  equity.  Lord  Macclesfield  said,  the  right  of  this 
timber  belonged  *todK>se  who,  at  the  time  of  its  being  severed  *  ^^^ 

frcffli  the  freehold,  were  entitled  to  the  first  estate  of  inheritance  ; 
and  the  property  became  vested  in  them.  As  to  the  objection 
diat  trofver  would  Me  at  kw,  it  might  be  very  necessary  for  the 
party  who  had  the  inheritance  to  bring  his  bill ;  because  it 
might  be  impossible  for  him  to  discover  the  value  of  the  timber, 
it  being  in  the  possession,  and  cut  down  by  the  tensat  tor  Bfe.  ^^  ., 
The  cause  was  reheard  by  Lord  King,  who  was  of  the  same  3 ^37.' 

opinioB.  Pigotv.  Bul- 

45.  It  b  the  same  where  timber  is  severed  from  the  freehold       ^ 
by  accident.     Thus,   where  a  great  quantity  of  timber  having  Newcastle  t. 
been  bkiwn  down  by  a  storm  at  Welbecfc,  the  seat  of  the  Duke  Ji"*^*^'**^ 
of  Newcastle  ;  though  there  were  several  tenants  for  Kfe,  with  241* 
remainder  to  their  first  and  other  sons  in  tail,  yet  these  having 
no  sons  bom,  the  timber  was  decreed  to  belong  to  the  first  re- 
mafaider-^Bian  in  tail. 

46;  "Where  there  are  trustees  to  preserve  contingent  remain-  ^'  CMfon^ 
ders,  the  Court  of  Chancery  will  not  aUow  of  waste  by  crflu-  Tit.  I6.  c.  7, 
sioa,  between  the  tenant  for  life  and  the  person  entitled  to  the 
&st  vested  estate  of  inheritaldce  ;  to  the  prejudice  of  persons  not 
in  esse. 

47.  Where  the  tenant  for  life  has  also  the  next  existing  es- 
tate of  inheritance,  subject  to  intermediate  contingent  remain- 
fcw  in  tml ;  the  Court  of  Chancery  will  not  allow  hhn  to  take 
advantage  of  that  circumstance,  by  cutting  down  timber,  but 
win  preserve  it  for  the  benefit  of  the  intermediate  contingent  re- 

temder^men.  Williams  r 

48.  The  Duke  of  Bolton  was  tenant  for  life,  with  remainder  puke  of 

to  Ins  first  and  other  sons  in  tail,  remainder  to  Mrs.  Orde  for  life,  f'^]''^^^^ 
remainder  to  her  first  and  *other  sons  in  tail,  wiA  estates  to  see! 
bptistees  to  preserve  the  contingent  remainders,  remainder  to  the         ^141 
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Duke  in  fee.  The  Duke  had  no  son,  but  Mrs.  Orde  had  a  mm 
bom,  who  died  soon  after.  The  Duke  cut  down  timber.  Mis. 
Orde  had  afterwards  another  son,  who  was  a  defendant  in  the 
cause.  On  the  question  to  whom  tUs  timber  should  belong, 
Lord  Thurlow  was  of  opinion,  that  as  it  was  not  competent  for 
the  Duke  to  cut  down  timber  in  respect  of  Ins  life  estate,  be 
should  not  take  advantage  of  his  own  wrong.  That  the  timber, 
although  by  severance  it  became  personalty,  was  yet  bound  as 
far  as  it  could  be,  to  the  uses  of  the  realty.  That  the  admin- 
istrator of  Mrs.  Orde's  first  son  was  certainly  not  entitled  ;  the 
child  being  dead  at  the  time  of  the  timber  cut,  neither  could  her 
second  son  claim  it  :  for  although  he  had  a  vested  estate  of 
inheritance,  yet  such  estate  was  liable  to  be  divested  by  the 
Duke's  having  a  son.  He  therefore  thought  nobody  was  then 
entitled  to  it ;  but  directed  the  Duke  to  pay  into  court  the  mon- 
ey for  which  the  timber  had  been  sold,  and  the  interest  thereof. 
Fowlet  V.  49.  In  pursuance  of  the  above  direction,  the  Duke  of  Bolton 

Bolton*  ^  P^^  ^^  ^h®  money  arising  firom  the  timber  ;  upon  his  death  in 
3  Ves.  Jon.  1794  Mr.  Orde,  the  husband  of  Mrs.  Orde,  as  administrator  of 
1  Cos.  Rep.  ^^  eldest  son,  presented  a  petition  to  have  the  money  pdd  to 
'^%  him  ;  the  Court  directed  a  bill  to  be  filed.     The  defendants  were 

the  second  son,  who  was  tenant  in  tail  in  remainder  of  the  es- 
tates, and  the  Duchess  of  Bolton,  executrix  of  the  late  Duke. 

Lord  Loughborough  said,  when  the  timber  was  cut,  no  doubt, 
at  law,  the  Duke  would  have  taken,  being  the  first  owner  of 
the  inheritance..    But  the   Court  very  properly  held,  that  he 
*  142  should  not,  by  *a  firaud  on  the  settlement,  which  made  him  ten- 

ant for  life,  gain  that  advantage  to  himself  in  his  reversion  in 
fee  ;  considering  it  as  a  wrong  upon  the  settlement.  The  con- 
sequence was,  that  part  of  the  property,  which  by  the  fraud  was 
tik^n  from  the  settlement,  ought  to  be  restored  to  it ;  that  would 

k^7  2  C^*^s  ^^"'y  *^  ^^  ^'  *^^  ^*^^'  ^^*  Orde  would  be  entitled  to  an  es- 
R.  uo.  tate  for  life,  the  children  to  estates  in  tail  male  ;  and  he  could 

'    not  help  the  consequence  of  the  reversion  in  fee  going  to  the 
Duke. 
Maybe  cut         gQ^     "j^jj^  Court  of  Chancery  has  in  some-  cases  directed  the 
Order  of         timber  growing  on  an  estate,  whereof  a  person  was  tenant  for 
Chancery.       jy^^  ^^  y^^  ^5^^  down  for  the   purpose  of  paying  legacies  and 

debts,  charged  upon  the  inheritance. 
Claztonv.  51.   A  person  devised  his  estate  to  his  wife   for  life,  remain* 

Vera.  162.  ^^^  ^^  A.  B.  and  his  heirs,  upon  condition  .that  he  should  pay 
several  legacies,  at  the  times  appointed  in  his  will ;  if  he  did 
not  pay  them  accordingly,  the  estate  to  go  over.  A.  B.  filed 
his  bill  in  the  Court  of  Chancery,  stating  that  there  was  a  great 
quantity  of  timber  on  the  estate  which  belonged  to  him  ;  that  be 
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was  willing  it  should  be  sold,  land  the  legacies  paid»  but  that  the 
widow,  who  had  barely  an  estate  for  hfe,  and  could  make  no 
profit  thereof  herself,  in  combination  with  the  other  remainder* 
man,  designing  to  make  the  plaintiff  forfeit  his  estate,  by  non- 
payment of  the  legacies ;  had  refused  him  permission  to  fell  the 
timber  ;  though  he  offered  satisfaction  for  any  damages  she 
should  thereby  sustain.  He^  therefore  prayed  that  he  might 
haye  liberty  to  cut  down  and  carry  off  the  timber,  and  sell  it 
for  payment  of  the  legacies. 

The  Court  thought  it  reasonable  that  the  plaintiff  should  have 
liberty  to  cut  down  and  take  off  the  timber;    ^making  satisfac-  ^  14S 

tion  to  the  widow  for  breaking  the  ground,  &c.  and  referred  it  to 
the  Master  to  see  what  quantity  of  timber  was  necessary  to  be 
felled  for  payment  of  the  legacies,  and  what  might  be  conven- 
iently spared. 

52.  The  Court  of  Chancery  has  also  directed  timber,  in  a 
state  of  decay,  to  be  cut  down  for  the  benefit  of  the  person  en- 
titled to  the  inheritance  ;  provided  no  damage  were  done  to  the 
tenant  for  life. 

6S.  Sir  G.  Ireland  by  deed  granted  a  term  for  600  years  AwinwaU 
to  the  defendant  and  others,,  of  his  estates  in  Lancashire,  to  ▼•  Leigb, 
commence  after  his  decease,  for  payment  o^debts  andanniuties ; 
and  by  will  devised  the  reversion  and  inheritance  thereof  to  the 
plaint^  for  life  without  impeachment  of  waste,  remainder  to 
his  first  and  other  sons  in  tail.  The  testator  being  dead,  an^ 
the  trustees  in  possession  under  the  trust,  which  was  like  to 
have  a  long  continuance ;  the  plaintiff  brought  his  bill  setting 
forth  that  he  was  reduced  to  great  want,  that  there  was  much 
decaying  timber  on  the  estate,  which  the  trustees  had  no  power 
to  cut  down,  and  prayed  he  might  be  permitted  to  take  off  the 
timber  ;  allowing  for  what  damage  he  did  the  estate.  Although 
it  was  objected  that  the  plaintiff  might  die  before  the  trust  was 
peifonned,  and  till  then  could  not  be  let  into  possession  ;  there- 
fore to  decree  that  he  in  the  mean  time  might  take  off  the  tim- 
ber, would  be  a  prejudice  to  his  sons,  yet  the  Court  decreed  a 
commission  to  go,  to  take  off  timber  for  the  plaintiff's  relief  and 
support,  not  exceeding  500Z.  ^^ 

64.  A.  was  tenant  for  life,   remainder,  as  to  one  moiety,  to  B«wickv. 
B.  in  tail,  and  as  to  the  other  moiety  to  an  infant.     There  was  ^"y^ms, 
timber  upon  the  premises  greatly  decaying,  whereupon  B.  the  267. 
remamder-man  *brought  a  bill,   praying  that  the  timber  which  *  144 

was  decaymg  might  be  cut  down ;  and  that  B.  and  the  infant 
might  have  the  money.  The  tenant  for  life  insisted  on  having 
^  share  of  the  money. 
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Lord  Talbot  said,  I.  The  timber  while  standing  was  put 
of  the  inheritance,  but  when  severed,  either  by  the  act  <^  Ood, 
as  by  tempest,  or  by  a  trespasser,  belonged  to  him  who  had 
the  first  estate  of  inheritance  in  fee  or  in  tail,  who  might  bring 
trover  for  it  2.  The  tenant  for  life  ought  not  to  have  any 
share  of  the  money  arising  from  the  sale  of  the  timber ;  but 
since  he  had  a  right  to  what  might  be  sufficient  for  repairs, 
and  botes,  care  must  be  taken  to  leave  enough  upon  the  estate 
for  that  purpose  ;  and  whatever  damage  was  done  to  the  tenant 
for  life  on  the  premises  ought  to  be  made  good  to  him.  3. 
With  regard  to  the  timber  plainly,  decaying,  it  was  for  the  ben- 
efit of  the  persons  entitled  to  the  inheritance  that  it  should  be 
cut  down,  otherwise  it  was  of  no  value  ;  but  this  should  be 
done  with  the  approbation  of  the  Master ;  and  trees,  though 
decaying,  if  for  the  defence  and  shelter  of  the  house,  or  for  or- 
nament, should  not  be  cut  down.  B.  to  have  one  moiety  of  the 
money,  and  the  other  moiety  to  go  to  the  infant. 

55.  It  has  been  usual  from  very  ancient  times,  where  es- 
tates for  life  are  expressly  limited,  to  insert  a  clause  that  the 

Impeachment  tenant  for  life  shall  have  the  lands,  ^*  without  impeachment  of 
i^ni**«6tf  waste  ;"  which  words  were  originally  held  to  exempt  the  tcn- 
11  Rep.  82  i,  tmt  for  life  from  the  penalties  of  the  statute  of  Marlbridge  on- 
ly; not  to  give  the  property  of  the  thing  wasted^  But  it  is 
laid  down  by  Lord  Coke  that  the  words  ahsqMie  tntpeHHon^  oo^', 
that  is,  without  any  challenge  or  impeachment  of  waste,  enable 
the  tenant  for  life  to  cut  down  timber,  and  convert  it  to  his 
own  use.  Otherwise  if  the  *words  were,  "  without  impeach- 
ment of  any  action  of  waste."  For  then  the  discharge  wouH 
extend  to  the  action  only,  and  not  to  the  property  of  the 
timber. 

56.  To  the  words,  "without  impeachment  of  waste,"  arc 
sometimes  added,  with  full  liberty  to  commit  waste.  And,  in 
some  instances,  words  of  restriction  are  inserted,  as,  voluntary 
waste  in  houses  only  excepted.  In  the  case  of  Garth  v.  Cot- 
ton, which  will  be  stated  in  Title  XVI.  Remainder^  the  words 
were,  "  without  impeachment  of  waste,  except  voluntary  waste." 
And  Lord  Hardwicke  held  that  there  the  tenant  was  punishable 
for  wilful  waste,  and  had  no  interest  in  the  timber,  otherwise 
than  the  mast  and  shade,  and  necessary  botes.  But  some  emi- 
nent lawyers  have  lately  held  that  the  words  "  voluntary  waste** 
only  extend  to  houses,  and  not  to  timber  trees. 

r  T^eri  R^'      ^^'  ^^  ^^  ^^^  ^ong  fii%  settled  that  the  words,  without 

^5*  impeachment  of  waste,  give  to  the  tenant  for  life  the  property 

of  all  timber  trees  cut  down,  or  blown  down  ;  and  of  all  timber 

parcel  of  a  building  *blown  down.     It  has  however  been  held,  in 
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a  modem  case,  that  a  tenant  for  life  without  impeachment  of  J*"8?*  7'^^" 
waste  cannot  maintain  trover  for  timber  cut  during  a  prior  es-  Jaa.  479. 
tate ;  but  that  it  vests  immediately  in  the  owner  of  the  inheri- 
tance. 

68.  Where  a  tenant  for  life,  without  impeachment  of  waste,  ^^IJ'^^" 
makes  a  lease  for  years,  and  the  lessee  commits  waste,  no  action  51!     *         * 
of  waste  will  lie  against  him  :  for  the  lease  is  derived  out  of  an 
estate  privileged  ;  and  if  waste  lay,  it  must  be  against  the  tenant 
for  life  who  made  the  lease  ;  and  he  was  dispunishable. 

*59.  The  power  which  a  tenant  for  life  without  impeachment  *  146 

of  waste  has  over  his  estate,  with  respect  to  cutting  down  tim-  T^^*  ^'^' 
ber,  must  be  exercised  during  his  Hfe  ;  and  cannot  be  delegat- 
ed to  any  other  person,  so  as  to  enable  such  person  to  execute 
it  after  his  death. 

60.  Lord  If  ardwicke  has  said,  that  where  there  is  tenant  for  Lg^  **^' 
fife  restrained  from  waste,   remainder  to  another  for  life,  with- 
out impeachment  for  waste  ;  the  Court  of  Chancery  will  not 

Buffer  any  agreement  between  the  two  tenants  for  life,  to  com-     - 
mit  waste,  to  take  place,  prior  to  the  period  at  which  the  second 
tenant  for  life's  power  properly  commences. 

61.  A  tenant  for  liife,  without  impeachment  of  waste,  is  not-  *  ^^  ^^ 
withstanding  obliged  to  keep  tenants*  houses  in  repair,  unless 

the  charge  is  excessive  ;  and  shall  not  suffer  them  to  run  to 
nun. 

62.  The  clause  without  impeachment  of  waste  is  so  far  res-  Mow  lar  n^ 
tndned  in  equity,  that  it  does  not  enable  a  tenant  for  life  to  com-  £?^?*  "* 
niit  malicious  waste,  by  pulling  down  houses  :  for  in  that  case 

the  Court  of  Chancery  will  not  only  stpp  him  by  injunction, 
hut  will  idso  order  him  to  repair  them. 

63.  liord  Bernard,  on  the  marriage  of  his  son,  settled  Ra-  ^JlSTBer- 
hy  Casile  on  himself  for  life,  without  impeachment  of  waste,  nard,  2 
remainder  to  Ins  son  for  life,  &c.     Afterwards  Lord  B.,  hav-  Vera.  738. 
ing  taken  some  dislike  to  his  son,  got  200  workmen  together^ 

and  stripped  the  castle  of  the  iron,  lead,  doors,  &c.  to  the  value 
of  3000/. 

The  Court  of  Chancery  immediately  granted  an  injunction  RoU  v.  Bomr 
to  stay  committing  of  waste,  m  pulling  down  the  castle ;  and,  jT^Sjf  ^^ 
Tipon  the  hearing  of  the  cause,  decreed  not  only  the  injunction  *  147 
to  ecmtinue,  *but  that  the  castle  should  be  restored  to  its  former 

condition. 

64.  The  Court  of  Chancery  will  also  restrain  a  tenant  for 
life,  without  impeachment  of  waste,  from  cutting  down  timber, 
flerring  for  shelter  or  ornament  to  a  mansion-house  ;  a^  also 
timber  not  fit  to  be  felled. 

Vol.  I.  IS 
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Eacktngton  66.  A  bill  was  brought  by  a  remainder  man  to  restrain  a 

ton,^-iaf'      tenant  for  life,  without  impeachment  of   waste,  fix>pi  cutting 

215;  down  timber  which  served  as  ornament  or  shelter  to  the  mansion 

house,  or  which  was  unfit  to  be  felled.     Lord  Hardwicke  grant- 

Aston,  '  ^^  ^^  injunction  to  restrain  the  defendant  from  cutting  down 

1  Vea,  264.      trees  standing  in  lines,  avenues,  or  ridings  in  the  park. 

O^Brien  *  *  ^^'  ^^  injunction  was  moved  for  to  restrain  Mr.  Bowes, 
Amb.  107.  the  husband  of  Lady  Strathmore,  who  was  tenant  for  life,  with- 
v/fiowes"  ^^*  impeachment  of  wase,  from  cutting  trees  in  the  rides  or  av- 
S  Bro.  E.  88.  enues  to  the  house,  or  that  served  for  shade  or  ornament,  or  were 
unfit  tp  be  cut  as  timber. 

Lord  Kenyon  (M.  R.)  granted  the  injunction,  saying  it  ought 
PowDshire  y.  *^  include  every  thing  useful  or  ornamental  to  the  house  ;  and 
Sands,  said  he  thought  himself  bound  to  grant  it  as  to  the  ornamental 

Tarn  worth  ▼•  ^^®®>  though  they  should  not  be  planted  trees,  but  growing  na- 
Ferrcrs.  id.    turally  ;  also  to  extend  it  to  young  saplins,  and  trees  not  fit  to 

mI^j^iq^  cut  as  timber. 

VeB.  375.  '   67.  The  Court  of  Chancery  will  not  however,  in  cases  of  this 

Roity.  kind,  give  any  satisfaction  to  the  remainder-man  for  timber  ac- 

2  Ab.  Eq. '  tually  cut  down. 

'^^^'  68.  The  Court  of  Chancery  will  not  permit  a  tenant  for  life, 

without  impeaclunent  of  waste,  to  commit  double  waste, 
p.        ..  69.  Lord  Archer  being  tenant  for  life,  without  impeachment 

T.  Archer,  I   of  waste,  of  an  estate  which  was  decreed  *to  be  sold,  and  the 
Bro.  R.  169.   money  invested  in  the  purchase  of  another  estate  to  be  settled  to 
*^  the  same  uses,  cut  down  timber. 

Lord  Thurlow  held  that  Lord  Archer's  personal  representa- 
tives were  bound  to  account  for  the  timber  cut :  for  as  Lord  A. 
was  to  be  tenant  for  life,  without  impeachment  of  waste,  of  the 
estate  to  be  purchased,  if  he  might  commit  waste  upon  the  oth- 
BnrgBi  T.        er  estate,  before  it  was  sold,  he  would  have  the  benefit  of  double 

Lamb,  wvofp 

16Ve».174.    «^asie. 

70.  The  privileges  given  to  a  tenant  for  life,  by  the  words, 

to  Thir  PriTity  ^^^^^^^^  impeachment  of  waste,  are  annexed  to  the  privity  of  es- 

of  Estate.       tate,  and  determine  with  it.     Thus  it  is  said,  that  if  a  lease  be 

made  to  one  for  the  term  of  another's  life,  without  impeach- 

11  R     as  6  ^^^^  of  waste,  the  remainder  to  him  for  his  own  Ufe^  he  bc- 

'  comes  punishable  for  waste ;    for  the  first  estate  is  gone  and 

drowned. 

7L  Some  cases  have  aiisen  where  estates  for  life  have  been 
p^^r^to  S^^^^*  ^^^^  partial  powers  of  committing  waste.  And  the 
do  Waste.      Court  of  Chancery  has  interposed  to  restrain  the  tenants  for  life- 

from  exceeding  such  powers. 
Hewit  T.  72.  Lands  were  devised  to  a  person  for  life,  with  power  to 

Amb.  508.      ^^^  down  such  trees  as  four  persons  named  in  the  will  should  al- 
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low  of,  or  direct  by  writing.  All  these  persons  being  dead,  it 
was  decreed  that  the  power  of  cutting  down  timber  remained ; 
but  the  court  would  preserve  the  check.  It  was  referred  to  the 
Master  to  see  what  trees  were  fit  to  be  cut  down. 

73.  Mr,  Dummer  devised  his  estate  at  C.  to  his  wife  for  life.  Chamberlaiii 
In  a  codicil  he  s/aud,  **  Whereas  by  my  will  my  wife  cannot  cut  i  Bro.  R»    * 
any  timber,  now   my  will   and  mind  is,  that  she  may  during  so  l^v.g 
long  time  as  *8he  continues  my  widow,  cut  timber,  for  her  owji  #  j^g 
use  and  benefit,  at  seasonable  times  in  the  year.  ' 

Mrs.  Dummer  began  to  fell  timber  ;  the  person  in  reversion 
applied  for  an  injunction.  Lord  Thurlow  utterly  rejected  the 
idea  that  Mrs.  Dummer  was  only  to  cut  timber  for  her  own  use, 
or  for  estovers  ;  and  thought  her  entitled  to  cut,  not  only  such 
timber  as  wouM  sutfer  by  standing,  but  every  thing  which  could 
fairly  be  called  timber ;  although  she  could  not  cut  such  sticks 
as  would  only  make  paling  ;  or  saplins  not  proper  to  be  cut  bb 
timber. 

74.  Bishops,  rectors,  parsons,  vicars,  and  other  ecclesiastical  of  Waste  hj 
persons,  being  considered  in  most  respects  as  tenants  for  life  of  Eccleaiaaticl, 
the  lands,  which  they  hold  jure  ecclesiit^  if  they  cut  down  trees,  un-  j  57!   '  * 
less  for  reparations,  they  may  be  punished  for  the  same  in  the  y .^^^  j^^^  ,p.^ 
ecclesiastical  courts  ;  as  also  by  writ  of  prohibition.  Dilapidatioxu 

75.  By  the  stutttte  35  Edw.  I.  it  is  declared,  that  parsons 
shall  not  presume  to  fell  trees  growing  in  the  church-yard,  but 
when  the  chancel  or  the  body  of  the  church  requires  reparations. 

And  Lord  Coke  has  cited  a  case  where,  upon  complaint  to  the  j  j  ^'  ^^  ^^ 
king  in  parliament  that  the  Bishop  of  Durham  had  committed 
waste  by  destroying  timber,  a  prohibition  had  issued  against  Stockman  ▼ 
him.      In  another   case  he  is  reported  to  have  said,  that  if  a  JoU^Re*. 
bishop  cut  down  and  sold  trees,  and  did  not  employ  them  for  re«  86.  ' 
paralion,  and  any  one  would  move  it,  he  would  grant  a  prohibi- 
tion out  of  the  King's  Bench. 

76.  The  authority  of  this  dicfwm  has  been  doubted  in  a  modem  £pf'Suriiam, 
case,  in  which  the  Court  of  Common  Pleas  held  that  it  had  no  1  Bo«.  &  Pul. 
power  to  issue  an  original  writ  of  prohibition,  to  restrain  a  bishop  ^^^' 

from  committing  waste,  in  the  possessions  of  his  see,  at  least  at 

the  suit  of  an  uninterested  person  ;  and  doubted  *whether  even  *  160 

the  Court  of  King's  Bench  had  such  a  power. 

77.  It  appears  however,  that  the  court  of  Chancery  has  long 
exercised  this  kind  of  jurisdiction ;  for  there  is  a  case  stated  in  2 

RoU.  Ab.  813,  in  which  Lord  Keeper  Coventry  granted  a  pro-  ^^^^  ^• 
hibition,  at  the  suit  of  a  patron,  against  a  ][Jrebendary,  for  having 
wasted  the  trees  of  his  prebend ;  and  this  doctrine  is  now  taWy 
established. 
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3  Lev.  268. 
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78.  The  patron  of  a  living  moved  for  an  injunction  agauut 
the  rector  to  ^ay  waste,  in  cutting  down  timber  in  the  church- 
yard. Lord  Hardwicke  said,  that  a  rector  might  cut  down 
timber  for  the  repairs  of  the  parsonage-house,  or  the  chancel, 
but  not  for  any  common  purpose  :  and  this  he  might  be  justified 
in  doing  under  the  statute  35  Edw.  I.  stat.  2.  that  hy  ttie  cus- 
tom of  the  country  he  might  cut  down  underwood  for  any  pur- 
pose ;  but  if  he  grubbed  it  up,  it  was  waste.  He  might  cut 
down  timber  likewise  for  repairing  any  old  pews  that  belonged 
to  the  rectory  ;  and  was  also  entitled  to  botes  for  repairing  bams 
and  outhouses  belonging  to  the  parsonage.  The  injunction  was 
granted. 

79.  A  bill  was  brought  by  a  patron  against  a-rector  to  stay 
waste  in  digging  stones,  &c«  on  the  glebe,  other  than  what  was 
necessary  for  repairing  and  improving  the  rectory  ;  and  for  an 
account  of  what  had  been  dug  and  sold.  The  defendant  demur- 
red as  to  the  account ;  as  also  to  the  staying  the  digging  of 
stones,  other  than  for  repairs  and  improvements  :  and  by  way 
of  answer  set  out  that  the  quarries  were  opened  before. 

The  Court  said,  the  parson  had  a  fee  simple  <|ualified,  under 
restrictions,  in  right  of  the  church ;  but  he  could  not  do  every 
thing  that  a  private  owner  of  ^an  Inheritance  could  :  he  could  not 
commit  waste,  nor  open  mines,  but  might  work  those  already 
opened.  Even  a  bishop  could  not.  Talbot,  Bishop  of  Durham 
applied  to  parliament  to  enable  him  to  open  mines,  but  it  was 
rejected.  Parsons  may  fell  timber,  or  dig  stone  to  repair  ;  they 
have  also  been  indulged  in  selling  such  timber  or  stone,  where 
the  money  has  been  applied  in  repairs.  Injunctions  have  been 
gpranted  even  against  bishops,  to  restndn  them  from  felling  large 
quantities  of  timber,  at  the  instance  of  the  Attorney  General  on 
behalf  of  the  crown,  the  patron  of  bishopricks.  If  the  demurrer 
had  only  gone  to  an  account,  it  had  been  good  ;  for  the  patron 
cannot  have  any  profit  from  the  living ;  but  it  was  too  general, 
and  must  be  overruled. 

80.  In  a  modern  case  Lord  Thurlow  granted  an  injunction 
to  stay  waste,  against  the  widow  of  a  rector,  during  the  vacancy, 
at  the  suit  of  the  patroness. 

81.  It  was  resolved  in  4  Will.  &  Mary,  that  an  action  on 
the  case  for  dilapidations  might  be  sued  against  a  late  incum- 
bent who  had  resigned  a  benefice,  or  against  the  personal  rep- 
resentatives of  a  deceased  rector  or  vicar,  by  the  successor. 
And  in  a  modem  cza&  it  was  held  that  an  action  for  dilapida- 
tions also  lay  for  the  neglect  of  repairing  a  prebendal  house,  by 
a  succeeding  prebendary,  against  his  predecessor,  or  his  personcd 
representative. 
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83.  By  the  statute  56.  Geo.  III.  c.  52.  the  incumbents  of  any 
benefice,  with  the  consent  of  the  patron  and  the  bishop,  are  en- 
abled to  pay  the  monies  tp  arise  by  sale  of  any  timber  cut  from 

the  glebe  lands  of  such  benefice,  either  for  equality  of  exchange.  Tit  33.  c.  % 
or  for  the  price  of  any  house  or  lands  purchased  by  them,  un- 
der the  authority  of  a  statute  which  will  be  stated  hereafter.  *  162 
♦88.  At  common  law,  tenants  for  life  were  not  answerable  J^y  p^*f*°*' 
for  damages  done  by  fire,  whether  it  arose  from  accident  or 
negligence.  When  the  statute  of  Gloucester  rendered  tenants 
for  life  answerable  for  waste  without  any  exception,  it  rendered 
them  responsible  for  all  damages  done  by  fire.  But  now  by 
the  statute  6  Ann.  c.  31.  §  6.  it  is  enacted,  ^^  That  no  action, 
suit,  or  process  whatsoever,  shall  be  had,  maintained  or  prose- 
cuted against  any  person  in  whose  house  or  chamber  any  fire 
shall  accidentally  be^n,  or  any  recompence  be  made  by  such 
person  for  any  damage  suffered  or  occasioned  thereby ;  any 
law,  usage,  or  custom  to  the  contrary  notwithstanding." — By 
the  7th  section  of  this  statute  it  is  provided,  that  nothing  in  this 
act  shall  defeat  any  contract  or  agreement  made  between  land- 
lord and  tenant. 

84.  In  consequence  of  this  last  clause  it  has  been  determined,  ^^^^^^ 
ihat  where  a  tenant  for  life  under  a  settlement  covenanted  to  Com.  R.  628* 
keep  a  house  in  good  and  sufficient  repsdr,  and  the  house  was 

httTnt  down  by  accident;  he  was  bound  to  rebuild  it. 

85.  It  is  now  become  usual,  where  the  intention  of  the  par- 
tics  is  that  the  tenwit  shall  not  be  liable  to  rebufld  in  case  of  sgT*"**  ^' 
accidental  fire,  to  except  it  in  the  covenant  to  repair. 
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d.  But  is  in  fact  only  an  Estate  for  1  Waste. 

Life.  I  16.  His  Privileges  not  granfable  0T«r. 

Section  1. 

How  it  arises.  Wfi  now  come  to  treat  (^  those  estates  for  life  which 

are  derived  from  the  operaticm  of  some  principle  of  law.  Of 
these  the  first  is  called  an  estate  tail  after  possibility  of  issue 
extinct ;  which  is  thus  described  by  Littleton  :  "  Where  tene- 
ments are  given  to  a  man  and  to  his  wife  in  especial  tail,  if  one 
of  them  die  without  issue,  the  survivor  is-  tenant  in  tail  after 
possibility  of   issue  extinct" 

Idem.  ^-   "  ®^  ^  *^®y  ^^v^  issue,  and  the    one  die,  albeit  that  dur- 

ing the  life  of  the  issue,  the  survivor  shall  not  be  said  tenant  in 
tsdl  after  possibility  of  issue  extinct  ;  yet  if  the  issue  die  without 
issue,  so  as  there  be  not  any  issue  alive  which  may  inherit,  by 
force  of  the  entail,  then  the  surviving  party  is  tenant  in  tail  after 
possibility  of  issue  extinct.'* 

Id.  #33.  .3.  *^  Also  if  tenements  be  given  to  a  man  and  to  bis  heirs 

which  he  shall  begef  on  the  body  of  his  wife  ;  in  this  case  the 
wife  hath  nothing  in  the  tenements,  and  the  husband  is  seised  as 
donee  in  special  tail  :  and  in  this  case,  if  the  wife  die  without 
issue  of  her  body  begotten  by  her  husband,  then  the  husband  is 
tenant  in  tail  after  possibility  of  issue  extinct." 

*  tU  4.  *"  And  note  that  none  can  be  tenant  in  tadl  after  possibility 

LitUeton  ♦      of  issue  extinct,  but  one  of  the  donees,  or  the  donee  in  especial 

34.  tail.     For  the  donee  in  general  tail  cannot  be  said  to  be  tenant 

in  tail  after  possibility  of  issue  extinct  ;  because  always  during 
his  life  he  may  by  possibility  have  issue,  winch  may  inherit  by 
force  of  the  same  entail.  And  in  the  same  manner  the  issue 
which  is  heir  to  the  donees  in  especial  tail,  cannot  be  tenant  in 
tail  after  possibility  of  issue  extinct,  for  the  reason  abovesaid." 

llait.  28  a,  ^'  Nothing  but  a  moral  impossibility  of  having  issue  can 
give  rise  to  this  estate. 'c  Thus  if  a  person  gives  lands  to  a  man 
and  his  wife,  and  to  the  heirs  of  their  two  bodies,  and  they  live 
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to  a  hundred  years,  without  having  issue,  yet  they  are  tenants 
in  tail ;  for  the  law  sees  no  impossibility  of  their  having  issue. 

6.  The  impossibility  of  having  issue  must  proceed  from  the  ld«"9* 
act  of  Gody  and  not  from  the  act  of  the  parties.     For  if  lands 

be  given  to  a  man  and  his  wife,  and  to  the  heirs  of  their  two  * 
bodies,  and  after  they  are  divorced,  cawa  priMontracttiSy  or  con- 
ionguinitatisy  their  estate  of  inheritance  is  turned  to  a  joint  estate 
ioFT  life ;  and  although  they  had  once  an  inheritance  in  them, 
yet  for  that  the  estate  is  altered  by  their  own  act,  and  not  by  the 
act  of  God  ;  viz.  by  the  death  of  either  party  without  issue,  they 
are  not  tenants  in  tail  after  possibility  of  issue  extinct. 

7.  A  person  may   be  tenant  in  tail,  after  possibility  of  issue  cts©.^'  * 
extinot,  of  an  estate  in  remainder,  as  well  as  of  an  estate  in  pos-  ll  R«P-  8>  <<• 
session.     Thus  if  a  lease  be  made  to  A.  for  life,  remainder  to 

B.  and  his  wife,  in  special  tail ;  and  B.  dies  without  issue,  his 
widow  will  immediately  become  tenant  in  tail  after  possibility  of 
issue  eittinct. 

*8.  This  estate,  though,  strictly  speaking,  not  more  than  an  ^^^ 

estate  for  life,  partakes  in  some  circumstances  of  the  nature  of  Quautierof 
an  estate  tail.     For  a  tenant  in  tail,  after  possibility  of  issue  &n  Estate 
extinct,  has  eight  qualities  or  privileges  in  common  with  a  ten*  ^  ^q,|^  ^  ^. 
ant  in  tail.     1.  He  is  dispunishable  for  waste,  because  he  con-  t  Inst.  302. 
tinues  in  by  virtue  of  the  livery  upon  the  estate  tail  ;    and  hav-  \^^^  '    ' 
ing  once  had  the  power  of  committing  waste,  he  shall  not  be  de- 
prived of  it  by  the  act  of  God.     2.  He  shall  not  be  compella- 
ble to  attorn.     3.  He  shall  not  have  aid  of  the  person  in  re- 
version ;  because  he  having  originally  the  inheritance,  by  the 
first  gift,  has  likewise   the  custody  of  the  writings,  which    are 
necessary  to  defend  it.     4.  Upon  his  alienation  no  writ  of  entry 
in  cimsimiU  casu  lies.     5.  After  his  death  no    writ  of  intrusion 
Hes.    6.  He  may  join  the  mise  in  a  writ  of  right  in  a  special 
manner.     7.  In  a  prmcipe  brought  by  him,   he  shall  not  name 
himself  tenant  for  life.     8.  In  a  prmcipe  brought  against   him, 
he  shall  not  be  named  barely  tenant  for  life.  n  t'  '    r  t 

9.  There  are  however  four  qualities  annexed  to  this  estate,  ^xiiy  an  Ea- 
which  prove  it  to  be  in  fact  only   an  estate    for  life.     1.  If  tale  f©r  Life, 
this  tenant  makes  a  feoffment  iii  fee,  it  is  a  forfeiture  ;  because 
having  no  longer  a  descendible  estate  in  hiip,  he  cannot  trans- 
fer it  to  another,  without  the  prejudice  and  disherison  of  the 
person  in  remainder.     2.  If  an  estate  tail  or  in  fee  descends 
upon  him,  the  estate  tail  after  possibility  of  issue  extinct  is 
Baerged.     3.  If  he  is  impleaded,  and  makes  default,  the  person 
in  reversion  shall  be  received;    as  upon  default  of  any  other  TU.  32.c.  6. 
tenant  for  life. .    4.  An  exchange  between  this  tenant,  and  a 
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bare  tenant  for  life,  is  good :  for,  with  respect  to  duration, 
their  estates  are  equal. 

10.  It  is  said  by  Wray,  Chief  Justice,  that  if  this  tenant 
fells  the  trees,  the  person  entitled  to  the  ^inheritance  shall  ha?e 
them ;  for  inasmuch  as  he  has  but  a  particular  estate  for  life 
in  the  land,  he  cannot  have  an  absolute  interest  in  the  trees : 
but' he  shall  not  be  punished  in  waste,  because  his  original  es- 
tate was  not  within  the  statute  of  Gloucester*  This  is  denied 
by  Lord  Coke,  who  is  reported  to  have  said,  that  at  common 
law  this  tenant  had  a  fee,  and  consequently  fall  power  to  fell 
and  dispose  of  the  trees ;  and  notwithstanding  the  statute  De 
Dims  had  made  the  estate  to  be  only  for  life,  yet  the  privilege 
and  liberty  was  not  taken  away. 

11.  In  a  late  case  Lord  Eldon  held  that  a  tenant  in  tail  af- 
ter possibility  of  issue  extinct,  being  dispunishable  for  waste  by 
law,  has  equally  with  tenant  for  life,  without  impeachment  of 
waste  by  settlement,  an  interest  and  property  in  the  timber. 

12.  The  Court  of  Chancery,  by  analogy  to  the  rule  adopted 
in  the  case  of  tenant  for  life,  without  impeachment  of  waste,  wfll 
restndn  persons  seised  of  estates  tail,  after  possibility  of  issue 
extinct,  from  pulling  down  houses,  cutting  down  trees  plant- 
ed for  shelter  or  ornament;  or  any  other  kind  of  malicious 
waste. 

13.  A  woman  being  tenant  in  tail  after  possibility  of  issue 
extinct,  and  having  married  agadn,  her  second  husband  felled 
some  trees  in  a  grove  that  grew  near,  and  was  an  ornament  to, 
the  mansion-house.  Having  an  intent  to  fell  the  rest,  the  per- 
son in  remainder  preferred  his  bill  to  restnun  her  from  felling 
those  trees.  The  court  discovered  a  strong  inclination  to  grant 
the  injunction ;  but  the  case  was  referred. 

14.  A  woman,  tenant  in  tail  after  possibility  of  issue  extinct, 
was  restrained  from  committing  waste,  in  pulling  down  houses, 
or  felling  trees,  which  stood  in  defence  of  the  house ;  and  also 
fruit-trees  in  the  garden.  But  for  some  turrets  of  trees  which 
stood  *a  land's  length  or  two  from  the  house,  the  court  would 
grant  no  injunction,  because  she  had  by  law  power  to  commit 
waste  ;  and  yet  she  was  restnuned  in  the  particulars  afbresud, 
because  that  seemed  malicious. 

15.  On  a  motion  for  an  injunction  to  stay  a  jointress,  tenant 
in  tail  after  possibility  of  issue  extinct,  from  committmg  waste  ; 
it  was  urged  that  she  being  a  jointress  within  the  statute  11 
Hen.  VII.  ought,  m  equity,  to  be  restrained  from  cutting  tim- 
ber, that  being  part  of  the  inheritance,  which  by  the  statute  she 
was  restrained  from  alienating.     The  court  granted  an  injunc* 
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tion  against  wilful  waste-  in  the  site  of  the  house,  and  pulling 
down  houses. 

16.  The  privileges,  which  this  tenant  enjoys  arise  from  the  ei'notgranf' 
pririty  of  estate,  and  because  the  inheritance  was  once  in  him ;  table  orer. 
therefore  if  he  grants  over  his  estate  to  another.  Us  grantee  will 

be  bare  tenant  for  life. 

17.  Thus  where  a  tenant  of  this  kind  granted  over  his  es-  Apre«c#^i 
tate,  the  grantee  was  compelled  to  attorn  as  a  bare  tenant  for  Case, 

life  ;  and  so  to  be  named  in  a  quid  juris  damat.     For  although  ^     ^ 

it  were  true  that  a  tenant  of  this  Idnd  was  not  compeDable  to 
attorn,  yet  that  was  a  privilege  annexed  to  his  person,  not  to 
the  estate  ;  but  by  the  asugnment  the  privity  was  altered,  and 
the  privilege  gone. 
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Section  I. 

Q^  .     -  THE  second  estate  for  life  derived  from  the  common 

Curtesy.         law  is  that  which  a  -husband  acquires  in  his  wife's  lands,  by 
having  bsue  by  her  ;  which  is  called  an  estate  by  the  curtesy 
of  England :  for  before  issue  had,  the  liusband  has  only  an  es- 
♦  1  'SO  ^^^  during  the  joint  lives  of  himself  and  Ms  wife. 

1 3^^  *2.  Littleton  says  this  estate  is  so  called,  becaltse  it  is  pecuUar 

to  England.     This  is  a  mistake ;  for  the  custom  that  a  husband 
who  had  issue  should  retain  the  lands  of  his  deceased  wife, 
during  his  life,  prevailed  among  all  the  northern  nations,  and  is 
to  be  found  in  the  laws  of  Normandy.     It  is  said  in  HomeV 
Mirror  to  have  been  established  in  England  by  King  Henry 
Lib.  7.  c.  18.    ^*     ^^^  ^^  extremely  probable  ;  as  there  is  a  full  account  of  it 
Bract'437  L  in  the  treatise  that  bears  the  name  of  Glanville,  which  was  writ- 
.    ten  m  the  reign  of  Henry  H. 
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3.  An  estate  by  the  curtesy  is  thus  descrSied  by  Littleton  :  I)«icripttoa 
^'  Where  a  man  taketh  a  wife  seised  in  fee  simple,  or  in  fee  tail  t  35. 
general,  or  seised  as  heir  in  special  tail,  and  hath  issue  by  the 

same  wife,  male  or  female,  born  alive,  albeit  the  issue  after  dieth 
or  liveth,  yet  if  the  wife  dies,  the  husband  shall  hold  the  land 
during  his  life,  by  the  law  of  England." 

4.  Sir  Joseph  Jekyll  has  observed  that  the  husband's  tenancy  ^  ^*  Woif. 
by  the  curtesy  has  no  moral  foundation,  and  is  therefore  properly 

called  a  tenancy  by  the  curtesy  of  England — that  is,  an  estate 
by  the  favour  of  the  law  of  England. 

5.  Littleton's  description  of  curtesy  points  out  four  circumstan-  Circtinwtab- 
ces  as  absolutely  necessary  to  the  existence  of  this  estate  ;  name-  to  iu^lilt^ 
ly,  1 .  Marriage  ;  2.  Seisin  of  the  wife  ;  3.    Issue  ;  4.  Death  of  «nee. 

the  wife. 

6.  With  respect  to  the  marriage,  it  must  be  between  persons  ^«  Mamagt. 
capable  of  contracting  together,  and  duly  celebrated. 

It  should  however  be  observed,  that  although,  where  a  mar-  ^BnraEccI. 
riage  is  void,  the  husband  does  not  acquire  a  title  to  curtesy  ;  ^^»  458. 
yet  if  it  be  only  voidable,  and  b  not  annulled  during  the  life  of  ibe 
wife,  the  husband  will  be  tenant  by  the  curtesy :  for  no  mar- 
riage c£Hi  be  ^avoided  by  the  ecclesiastical  courts,  after  the  death  *  160 
of  either  of  the  parties. 

7.  With  respect  to  the  mode  of  proving  the  fact  of  marrii^e, 
it  will  be  stated  in  the  next  title. 

8.  As  to  the  seisin  of  the  wife,  or  of  the  husband  in  right  of  ^  S^'""- 
Us  wife,  it  is  a  circumstance  absolutely  necessary.     With  re*  ^  j^^^  ^^  ^ 
spectto  corporeal  hereditaments,  there  must  be  a  seisin  indeed. 

Thus  Lord  Coke  says,  if  a  man  dies  seised  of  lands  in*  fee  sim-  Re^^iw  ^ 
pie,  or  fee  tail  general,  and  the  lands  descend  to  his  daughter  ^ 

who  marries,  has  issue,  and  dies  before   entry,  the  husband  shall 
not  be  tenant  by  the  curtesy.     Yet  in  this  case  the  wife  had  a  Vide  Doct.  fr 
seiMn  in  law.     But  if  she  or  her  husband  had  entered  during  her  ^^^  ^**^*  ^ 
life,  he  would  have  been  tenant  by  the  curtesy.  (1) 

9.  The  time  when  the  seisin  commences,  whether  before  or 

after  issue  had,  is  unmaterial.     For  if  a  man  marries  a  woman  ^  '"'*'  ^  ^ 
seised  in  fee,  is  disseised,  and  then  has  issue,  and  the  wife  dies, 
he  shall  enter  and  hold  by  the  curtesy  :  so  if  he  has  issue,  which 
dies  before  the  descent  of  the  lands  on  the  wife. 

10.  If  a  woman,  tenant  in  tail  general,  makes  a  feoifcient  in  ^  ^^'  ^  ^• 
fee,  and  takes  back  an  estate  in  fee,  and  marries,  has  issue,  and 

dies ;  the  issue  may  in  a  formedon  recover  the  land  against  his 
fether ;  because  he  is  to  recover  by  force  of  the  estate  ta9,  as 
beir  to  his  mother,  and  is  not  mheritable  to  his  father. 

,  (1)  The  ownfirship  of  wild  lauds  by  Uie  wife,  has  been  held  a  sufficient  sei- 
*>Din  her,  to  entitle  the  basbandto  be  tenant  by  the  curtesy.  See  S  Johns. 
Hep.  269.-3  Mun.  985.  Davis  Sc  ux.  y.  JHerttn, 
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Mr«  Hargrave  has  observed  upon  this  passage,  that  the  htu- 
band  could  not  have  curtesy  in  respect  of  the  fee,  because  that 
was  defeated  by  the  son's  recovery  in  the  formedon ;  nor  in  re- 
spect of  the  t&dl,  because  the  wife's  feoffinent,  before  the  mar- 
riage, had  discontinued  it ;  consequently  there  could  be  no  seisin 
of  it  during  the  marriage. 

^11.  It  has  been  stated  that  the  possession  of  a  lessee  for 
years  is  the  possession  of  the  person  to  whom  the  inheritance  de- 
scends, even  before  the  receipt  of  rent.  And  if  lands  which 
246.5*'**'  *^®  ^^^  ^^^  years  descend  upon  a  married  woman,  who  lives 
beyond  the  day  on  which  the  rent  becomes  due,  without  re- 
ceiving it,  yet  her  husband  wiU  be  entitled  to  curtesy. 

12.  An  estate  tail  descended  from  her  brother  to  Alice 
Richardson,  who  was  married,  and  had  issue  ;  the  lands  were 
let  on  leases  for  years,  and  the  rents  were  payable  at  Michael- 
mas and  Lady-day.  The  tenants  being  greatly  in  arrear,  Al- 
ice did  not  receive  any  of  the  Lady-day  rents,  but  died  four 
months  after  that  time ;  nor  did  any  other  person  receive  rent 
during  her  life.  The  question  was,  whether  her  husband  was 
entitled  to  be  tenant  by  the  curtesy. 

Lord  Hardwicke  sdd,  if  Alice  had  died  before  Lady-day, 
there  could  not  have  been  a  doubt  of  the  husband's  right  to  cur- 
tesy ;  because  he  Could  do  nothing  till  the  rent  became  due. 
The  only  objection  arose  from  (he  neglect  of  the  husband  in  not 
distraining  for  the  rent  which  became  due  at  Lady-day.  The 
receipt  of  rent  would  have  amounted  to  an  actual  seisin.  If  the 
representatives  of  the  brother  had  received  any  rent  during  the 
life  of  the  wife,  it  would  have  been  a  material  objection,  but  no 
part  of  the  rent  which  accrued  after  the  death  of  the  brother 
was  ever  received  by  the  wife,  or  by  any  other  person  ;  so  that 
the  possession  of  the  lessee  was  the  possession  of  the  wife  ;  nor 
could  there  be  any  other  without  making  the  husband  a  tres- 
passer. Decreed  that  the  husband  was  entitled  to  be  tenant  by 
the  curtesy. 

*13.  A  devise  to  executors  for  payment  of  debts  does  not  pre- 
vent the  descent  of  the  freehold  and  inheritance  ;  from  whence 
it  follows  that,  in  a  case  of  this  kind,  there  will  be  curtesy. 

14.  A  person,  who  had  issue  a  daughter,  devised  his  lands 
8  Rep.  96  a.   to  his  executors  for  payment  of  his  debts,   and  until  bis  debts 

were  paid.  The  executors  entered.  The  daughter  married, 
had  issue,  and  died  :  afterwards  the  debts  were  pud.  It  was 
resolved  that  the  husband  should  be  tenant  by  the  curtesy. 

15.  Where  the  estate  of  the  wife' is  let  for  life,  before  the 
marriage  ;  the  husband  cannot  acquire  a  seisin  thereof,  and  will 
not  therefore  be  entitled  to  curtesy.     If  a  rent  be  reserved^  it 
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fleams  doubtful  whether  the  husband  wfll  be  entitled  to  it.     In  a ) 

similar  case  Lord  Coke  was  of  opinion  that  the  wife  should  have  Tit.  &  c.  3. 

dower. 

16.  With  respect  to  the  seisin  which  is  necessary,  in  incor- 
poreal hereditaments,  to  give  a  title  to  curtesy  it  will  be  stated 
in  Title  XXI.  Mtowsoti,  apd  the  subsequent  titles. 

17.  The  third  circumstance  required  to  the  existence  of  an 

estate  by  the  curtesy  is  issue  ;  after  which  the  husband  was  for-  j  ^^^f  2Qa!* 
merly  allowed  to  do  homage  alone,  and  was  called  tenant  by  the  67  a. 
curtesy  initiate.     Such  issue  must  however  have  the  foDowing 
qualities  to  entitle  the  husband  to  curtesy  ;  1.  It  must  be  bom 
alive  ;  2.  In  the  lifetime  of  the  mother  ;  3.  Be  capable  of  inher- 
iting the  estate. 

18.  By  the  old  law  it  was  deemed  necessary  that  the  child  vehomnatb* 
should  be  heard  to  cry  :  and  that  circumstance  was  to  be  proved  bom  aliTe. 
by  persons  who  actually  heard  it,  not  by  those  who  learned  it  by 
hearsay."'  Littleton  however  appears  to  have  doubted  whether  it  ^'*^*'  ^^  ** 

Vas  necessary  to  prove  that  the  child  cried  ;  and  Lord  *Coke  ,  [^,^^59^ 
deduces  an  argument  from  the  form  of  pleading,  in  cases  of  this  8  Rep.  34  b. 
kind,  to  prove  that  any  other  evidence  would  be  sufficient.  pj®j'»  ^  25. 

19.  The  issue  must  be  bom  in  the  lifetime  of  the  wife  :  so  *  163 
that  if  the  wife  dies  in  childbed  and  the  issue  is  taken  out  of  the  Intbe  life- 
womb  by  the  Cscsarean  operation,  the  husband  will  not  be  en-  ^f^^^^**** 
titled  to  curtesy.     For  at  the  instant  of  the  mother's  death  he  was  1  intt.  29  6. 
clearly  not  entitled,   as  having  had  no  issue  bom,  but  the  land  ^  ^*P'  ^^  •• 
descended  to  the  child,  while  in  his  mother's  womb  ;*and  the  es- 
tate, being  once  so  vested,  shall  not  be  taken  from  him. 

20.  It  is  immaterial  whether  the  issue  be  bom  before  or  af-  g  ^^      «g  . 
ter  the  seisin  of  the  wife.     Thus  if,   after  issue  is  born,  lands 
descend  to  the  wife,  be  the  issue  dead  or  alive  at  the  time  of  the  is  Rep.  S3l 
descent,  the  husband  shall  be  tenant  by  the  curtesy.    60  i^  af-  ^ 

ter  the  death  of  the  issue,  the  wife  acquires  Ismds  in  fee,  and 
dies  without  having  had  any  other  issue,  her  husband  shall  be 
tenant  by  the  curtesy.  For  the  having  issue  and  bemg  seised 
during  the  coverture  is  sufficient,  though  it  be  at  several  times. 

21.  The   issue  must  be  such  as  is  capable  of  inheriting  the  ^f"nherWng 
estate  :  therefore  if  lands  be  given  to  a  woman,  and  the  heirs  the  Estate, 
male  of  her  body,  who  has  issue  a  daughter  only,  her  husband  g  Rep.  36*' 
will  not  be  tenant  by  the  curtesy. 

22.  If  a  woman  seised  in  fee  marries,  has  issue,  and  then  the  a  Rep.  34  6. 
husband  dies,  and  she  takes  another  husband,  and  has  issue  by 

him,  though  the  first  issue  be  living,  yet  the  second  husband 
shall  be  tenant  by  the  curtesy  ;  because  his  issue  by  possibi^ty 
may  inherit,  if  the  first  i^sue  die  without  issue,  j 


S 
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Tit.  29.  c.  2.      23.  It  is  a  rule  of  law  that  no  person  can  be  heir  to  an  an^ 
^164         cestor,. unless  such  ancestor  died  seised  :  ^hence  probably  arose 
•  the  doctrine  which  requires  an  actual  seisin  in  the  wife ;  for, 
without  such  an  actual  seisin,  her  issue  would  not  be  capable  of 
inheriting  from  her. 
1  Inst.  40  a,       24.  If  the  wife  has  issue,  and  after  is  attainted  of  felony,  so 
as  the  issue  cannot  inherit  to  her,  yet  the  husband  shall  be  ten- 
ant by  the  curtesy,  in  respect  of  the  issue  bom  before   the  fel- 
^  ony,  which  by  possibility  might  then  have  inherited.     But  if 
the  wife  had  been  attunted  of  felony  before  issue  bad,   although 
she  had  issue  afterwards,  the  husband  would  not  be  tenant  by 
the  curtesy. 
^^?*WT**^      25.  The  fourth  and  last  circumstance  necessary  to  give  a 
title  to  curtesy  is  the  death  of  the  wife  ;  by  which  the  estate  of 
the  husband  becomes  consummate. 
Curtesy  in         26.  By  the  special  custom  of  gavel-kind,  a  husband  who 
Gavel-kind,   survives  his  wife  is  entitled  to  a  moiety  of  her  lands,   whether 
he  has  issue  or  not ;  but  which,  in  conformity  to  the  custom  of 
Normandy,  is  forfeited  by  a  second  marriage.     Mr.   Robinson, 
in  his  treatise  on  GaveUkind,  observes  that  this  was  formerly 
called  the  Man's  Free  Bench  ;  and  cites  a  riecord  of  21  Edw. 
1.  in  which  the  custom  is  recognized. 
Who  may  be      ^'^'  -^^  ^^  ^^  persons  who  are  capable  of  acquiring  an  es- 
tenantb  by      tate  of  this  kind,  it  will  be  sufficient  to  observe,  that  all  those 
*^'  who  are  capable  of  taking  freehold  estates  may  be  tenants  by 
the  curtesyr 
^  Rep.  25  a.        28.^  An  alien  Cannot  be  tenant  by  the   curtesy,   for  although 
%  Vent.  417.  he  may  take  an  estate  by  purchase,  for  the  benefit  of  the  crown, 
yet  he  cannot  take  an  estate  by  act  of  law  :  for  the  law  will  not 
transfer  an  estate  to  a  person  who  cannot  keep  it,  but  must  im- 
mediately give  title  to  another.     If  an  alien  be  made  a  denizen, 
*  165  And  afterwards  has  issue,  he  may  be  tenant  ^by  the  curtesy,  in 

respect  of  such  issue  ;  though  he  would  not  be  entitled  on  ac- 
count of  issue  had  before. 
Curtesy  IS.  ^^'  P^^sons  attainted  of  treason  or  felony  cannot  be  tenants 
by  the  curtesy  ;  for,  being  extra  legem  posUiy  they  are  become 
incapable  of  deriving  any  benefit  from  the  law  ;  and  by  conse- 
quence, of  this  in  particular,  which  intended  to  give  the  inheri- 
tance only  to  those  who  were  capable  of  holding  it  during  their 
lives. 


TITLE  V. 


CURTESY. 


CHAP.  II. 


Of  what    Things  a  Man  may  be    Tenant  hy    the   Curtesy^  and 

Mature  of  this  Estate. 


1.  Estates  in  Fee  Simple. 
5.  Estates  Tail. 

11.  Estates  in  Coparcenary  and  Com- 
mon, 

12.  Trast  Estates. 

13.  Money  to  be  laid  ont  in  Land^ 

15.  Equities  of  Redemption. 

16.  Incorporeal  Hereditaments. 

17.  What  Things  are  not  liable  to 
Curtesy. 


18.  Estates  not  of  Inheritance. 
a*  Estates  in  Joint  tenancy. 

23.  Reversions  and  Remainders. 

24.  Lands  assicned  for  Dower. 

25.  Copyhold  Estates. 

26.  Nature  of  this  Estate. 

31.  Forfeitable  for  Alienation. 

33.  Bat  not  for  Adultery. 

34.  This  Tenant  punishable  for 

Waste. 


Section  1. 


Estates  in 
Fee  ttimple^ 


IT  appears  from  Glaaville,  lib.  7.  c.  18.  that  the  right 
to  curtesy  was  orsginally  confined  to  the  marUagiwn  of  the 
wife  ;  but  was  soon  extended  to  all  the  lands  whereof  the  wife 
was  seised,  whether  she  acquired  them  by  inheritance  or  as  a 
mantagiwny  or  by  donation ;  as  is  stated  by  Bracton.  And  437  b. 
Littleton's  description  of  curtesy  extends  to  all  estates  in  fee 
simple. 

2.  If  a  woman,  tenant  in  tail,  after  possiUlity  of  issue  extinct,  Bro.  Ab. 
takes  a  husband,  has  issue,  and  the  fee  simple  descends  upon  her,  Estate,  25 
the  husband  will  be  entitled  to  curtesy ;  because^  by  the  descent 
of  the  fee,  the  estate  tail  after  possibility  was  merged  ;  and  the 
wife  became  tenant  in  fee  simple  executed. 

*S.  A  man  may  be  tenant  by  the  curtesy  of  a  capital  messuage, 
though  it  be  caput  baroniiz  or  eomitattw,  as  also  of  a  castle, 
which  serres  for  the  public  defence  of  the  realm,  and  of  a  manor 
with  all  its  rights  and  appurtenances. 

4.  Where  by  articles  previous  to  marriage  a  woman  granted  « ^Ijf ^Ioq 
to  her  intended  husband,  during  their  joint  Hves,  the  interest  of 
her  money,  and  the  rents  of  her  estate,  of  which  she  was  seised 
in  fee,  to  maintain  the  house,  &c.  ;  Lord  Hardwicke  held  that 
ftis  was  not  intended  to  abridge  the  husband's  legal  rights ; 
therefore  that  he  was  entitled  to  be  tenant  by  the  curtesy  of  the 
estate  whereof  his  wife  was  seised  at  the  time  of  the  marriage  ; 
Bs  well  as  to  an  estate  which  came  to  her  after. 


♦  167 

1  Inst.  30  6. 


Stedman  r. 


\ 
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EstaUt  Tafl.  5.  Before  the  statute  De  Dania^  conditional  fees  were  subject 
to  curtesy.  When  that  statute  converted  them  into  estates  tail, 
husbands  were  allowed  to  be  tenants  by  the  curtesy  of  them 
also. 

6.  Where  lands  were  given,  before  the  statute  Be  Danis^  to 
3  Inat.  336.  *  &  ™^^  ^^^  ^  woman,  and  the  heirs  of  their  bodies  to  be  begot- 
ten, the  course  of  descent  was  in  some  degree  changed  by  their 
having  issue ;  for  then  the  land  became  descendible  to  all  the 
heirs  of  the  donee's  body^  and  also  liable  to  the  curtesy  of  a  se- 
cond husband.  To  prevent  this,  it  was  enacted  by  the  statute 
De  Donis,  that  where  lands  were  given  in  this  manner,  a  second 
husband  should  not  be  tenant  by  the  curtesy. 

7.  In  Littleton's  description  of  curtesy,  it  is  confined  to  wo- 
men seised  as  heirs  in  special  tail.  There  can  be  no  doubt  how- 
ever but  that  the  husband  of  a  woman  donee  in  special  tail  would 
be  also  entitled  to  curtesy. 

*  168  *8.  It  was  formerly  doubted  whether  a  man  could  be  tenant 

by  the  curtesy  of  an  estate  tail,  after  failure  of  issue  capable  of 
inheriting  the  estate ;  by  which  the  estate  t^  was  in  fact  de<r 
\^  termined,  and  the  donor's  right  to  the  reversion  accrued.  But 
it  has  been  resolved  that,  in  a  case  of  this  kind,  the  husband 
should  have  his  curtesy. 
Paiii«^t  Case,  9.  A  man,  having  issue  two  daughters,  gave  lands  to  the  el- 
1  iMt  30. 0.  ^^^9  ^^^  ^^  hem  of  her  body ;  remainder  to  the  younger,  and 
the  heirs  of  her  body.  The  elder  daughter  married,  and  had 
issue  bom  alive,  that  died  ;  afterwards  she  herself  died.  The 
younger  daughter  entered  upon  the  husband  of  the  elder,  who 
claimed  to  be  tenant  by  the  curtesy.  It  was  objected  that  the 
husband  should  not  in  this  case  be  tenant  by  ^e  curtesy,  be« 
cause  the  estate  of  the  wife  was  determined  ;  and  the  estate  of 
the  husband,  which  was  derived  out  of  that  of  the  wife,  could 
not  continue  longer  that  the  primitive  estate  endured ;  for,  ees* 
aante  statu  primitwo^  cessat  derivaiwua.  But  it  was  answered 
and  resolved,  that  at  common  law,  if  lands  had  been  given,  to  a 
woman  and  the  heu*s  of  her  body,  and  she  had  taken  a  husband, 
and  had  issue,  and  the  issue  had  died,  and  the  wife  had  died 
without  issue,  whereby  the  inheritance  of  the  land  reverted  to 
the  donor ;  in  that  case  the  estate  of  the  wife  was  determinedt 
and  yet  the  husband  should  be  tenant  by  the  curtesy ;  for  that 
was  tacUe  implied  in  the  gift  :  that  the  husband  was  therefore 
entitled  in  tl^  case  to  hold  the  estate  tail  during  his  life,  as 
tenant  by  the  curtesy.  The  estate  by  the  curtesy  was  not  de- 
rived merely  out  of  the  estate  of  the  wife,  but  was  given  to  the 
husband  by  the  privilege  and  benefit  of  the  law  :  for  as  soon  as 

*  169         the  husband  had  issue,  his  title  became  ^initiate,  and  could  not 
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afterwards  be  defeated  by  the  death  of  the  Sosue  ;  which»  being 
the  act  of  Qod,  ought  not  to  turn  to  his  prejudice. 

10.  Curtesy  is  an  incident  so  inseparably  annexed  to  an  es- '  ^  in^  ^^  ^ 
tate  tail,  that  it  cannot  be  restrained  by  any  proviso  or  condi- '  ^'  ^ 
tion  whatever. 

11.  A  man  may  be  tenant  by  the  curtesy  of  an  estate  in  fee  Egu^un  m 
or  m  tall,  held  in  coparcenary  or  in  common  with  other  per-  Copncmuf 
sons  ;  of  which  an  account  will  be  given  under  those  titles.  ^     ^^'' 


12.  Although  curtesy  is  a  right  derived  from  positive  insti-  1*^^.  l9  4fQ. 
tution,  not  from  any  moral  principle,  yet  it  is  much  favoured  ^^^^ 

in  equity  :  for  trust  estates  are  liable  to  curtesy,  aad  the  courts 

of  equity  will  assist  a  tenant  of  this  kind  in  removing  trust  terms  Tit  it.  c  f^ 

for  years  ;  of  which  an  account  will  be  given  hereafter. 

13.  It  has  been  stated  to  be  a  rule  in  equity,  that  money  uuToiit^ 
agreed  or  directed  to  be  laid  out  in  the  purchase  of  land  shall  Land.  Tit. 
be  considered  as  land  to  all  intents  and  purposes.    Upon  this  ^ 
principle  it  is  held,  that  a  man  may  be  tenant  by  the  cmrtesy  of 

money  agreed  or  directed  to  be  laid  out  in  the  purchase  of  land. 

14.  A   person  devised  SO(M.   to  her  daughter  M^,  to  be  sweatApplaT. 
laid  out  by  her  executrix  in  the  purchase  of  land,  and  settled  Bindoni  2 

to  the  only  use  of  her  sud  daughter  and  her  children  ;  if  she  ^•™' 
died  without  issue,  the  lands  to  be  equally  divided  between  her 
brothers  and  sisters.  The  plaintiff  married  Mary  the  legatee, 
and  had  issue  by  her.  She  and  her  children  being  dead,  and 
die  mon^y  not  laid  out  in  land,  the  bill  was,  that  the  plaintiff 
might  either  have  the  money  laid  out  in  the  purchase  of  land, 
and  settled  on  bun  for  life,  as  tenant  by  the  curtesy ;  or  have 
the  interest  of  it  during  his  life. 

*The  Court  observed,  that  if  this  had  been  an  immediate  de«      «  « i,^ 
1TBC  of  land,  the  devisee  would  have  been  tenant  in  tail,  conse-  cmmin  Im 
quently  the  husband  would  have  been  tenant  by  the  curtesy,  t.  MooJj, 
It  was  therefore  decreed  that  the  money  should  be  considered  l^j^^^^^ 
as  land ;  and  that  the  plaintiff  should  have  the  interest  and  pro*  Haj,  3  Bra. 
duce  tliereof  dur|pg  his  life,  as  tenant  by  the  curtesy.  *•  ^^  ^  ^^ 

15.  An  equity  of  redemption  of  an  estate  in  fee  simple  is  ^^*^    ^ 
subject  to  curtesy  ;  of  which  an  account  will  be  given  in  Title  RadMoptioa* 
XT.  Mortgage, 

18.  Some    incorporeal  hereditaments,  such  as  advowsons,  J^JJJgJJf* 
tithes,  commons,  and  rents,  are  liable  to  curtesy ;  of  w;hich  mestt.  I 

an  account  will  be  given  ynder  those  respective  titles.  ^ 

17.  Having  stated  the  different  kmds  of  property  which  are  J^^^^}^         i 
HAr  to  curtly,  it  will  now  be  neeessaiy  to  examima  what  things  bu  to  Cor« 
are  not  subject  to  this  tight.  ^^' 

Vol.  I.  \Si  - 
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Boothby  ▼. 
Vemon,  9 
Mod.  147. 


Rob«rtf  ▼• 
Dizwell,  Tit. 
38. 

♦  171 

Partridge, 
2  Atk.  47. 


Rivers, 
7  Term  R« 
276. 


jEi^teinot  18^  No  estates  iu  land  are  subject  to  curtesy  but  estates  of 

tance.  *  inheritance  ;  for  an  estate  by  the  curtesy  is  a  continuation  of 
^  the  inheritance,  and  therefore  there  can  be  no  tenant  by  the 
curtesy  unless  the  children  take  the  inheritance.  And  it  is  ab- 
solutely necessary,  that  the  moment  the  husband  takes  as  tenant 
by  the  curtesy,  the  inheritance  should  descend  upon  the  chSdren. 
19.  Lands  were  devised  to  Ann  Boothby  and  her  assigns 
for  her  life ;  if  she  married,  and  had  issue  male  of  her  body 
living  at  the  time  of  her  death,  then  to  such  issue  male^md  his 
heirs  male  for  ever.  Ann  Boothby  married,  had  issue,  and  died 
in  the  life-time  of  her  husband. 

It  was  held  that  the  inheritance  never  having  been  vested 
in  the  wife  during  her  life,  her  husband  could  not  be  tenant 
by  the  curtesy. 

*20.  Lands  vvere  devised  to  A.  and  her  heirs  ;  if  she  died  be- 
fore her  husband,  he  to  have  201.  a  year  ;  the  remsdnder  to  go 
to  the  children.  The  wife  died  before  her  husband.  The  Court 
said  it  was  a  rule,  in  the  case  of  a  tenancy  by  the  curtesy,  that 
the  estate  should  come  out  of  the  inheritance,  and  not  out  of  the 
freehold  ;  therefore  the  husband  was  not  entitled  to  curtesy. 

21.  A  woman  tenant  in  tail,  previous  to  her  marriage,  con- 
veyed her  estate,  by  lease  and  release,  to  trustees,  to  the  use  of 
her  husband  fof  life,  remainder  to  herself  for  life,  remainder  to 
the  first  and  other  sons  of  the  marriage.  The  woman  died  in  the 
hfetime  of  her  husband ;  and  it  was  held  that  the  husband  did 
not  take  any  estate  imder  the  settlement,  because  it  was  not 
competent  to  the  wife  to  pass  the  estate  by  such  a  conveyance,  to 
the  prejudice  of  her  issue,  after  her  death,  and  that  he  did  not 
take  an  estate  by  the  curtesy  ;  because,  the  instant  the  marriage 
took  effect,  the  estate  was  vested  in  the  husband  during  the  joint 
lives  of  himself  and  his  wife  ;  consequently  there  never  was  one 
moment  during  the  coverture  when  the  wife  was  seised  of  an  es- 
tate tm\  in  possession  ;  which  was  necessary  in  order  to  make 
the  husband  tenant  by  the  curtesy.  •  * 

22.  Estates  in  fee  or  in  tail,  which  are  held  in  joint-tenancy, 
are  not  subject  to  curtesy ;  of  which  the  reason  will  be  given  in 
that  title. 

3S.  Lord  Coke  says,  a  man  shall  not  be  tenant  by  the  cur- 
tesy ot  a  reversion  or  remainder  expectant  upon  an  estate  of  free- 
hold, unless  the  particular  estate  be  determined  during  the  co- 
verture. But  a  man  is  entitled  to  curtesy  of  a  reversion  expect- 
ant on  an  estate  for  years,  because  the  wife  was  seised  of  the 
freehold. 

**4.  A  man  cannot  be  tenant  by  the  curtesy  of  lands,  which 
ed  for  Dower,  are  assigned  to  a  woman  for  her  dower;  of  which  the  reason 
will  be  given  in  the  next  title. 


Tit  2.  c.  2. 
#18. 


Estates  in 
Jdint-Teaan- 
^.  Tit  18* 

IUv«rsions  or 
Remainders. 
1  Inst  28  a. 


ante,  c  1 
I  13. 


*  172 
Land  assign- 
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25.  Copyhold  estates  are  not  liable  to  curtesy  by  the  common  gjf  ^^jj* 
law.    There  are  however  many  manors  in  which  the  husband  of 

a  female  copyholder  is,  by  particular  custom,  entitled  to  his 
wife's  estate,  if  he  survives  her;  of  which  an  account  will  be 
given  in  Title  X.  Copyhold,  But  a  man  may  be  tenant  by  the 
curtesy  of  the  rents  and  services  due  for  copyholds,  where  his 
wife  was  seised  of  the  manor. 

26.  An  estate  by  the  curtesy  is  no  more  than  a  bare  estate  for  ^^2||^t«, 
life,  noj^has  this  tenant  any  more  privileges  than  a  mere  tenant 

for  life*     By  the  custom  of  Normandy  it  was  determinable  upon  *  ^^ 
the  second  marriage  of  the  tenant,  which,  we  have  seen,  is  still 
the  case  in  gavel-kind  lands. 

27.  An  estate  by  the  curtesy  is  considered  in  many  respects  dw^s?*!* 
as  a  continuation  of  the  wife's  estate  ;  therefore  the  husband  is  n.  17. 
entitled  to  all  those  rights  and  privileges  which  his  wife  would 

have  had  if  she  were  alive,  and  which  were  annexed  to  her  estate. 

28.  No  entry  is  necessary  to  complete  this  estate  ;  for  on  the  pj^^'  33 
death  of  the  wife,  the  law  adjudges  ihe  freehold  to  be  in  the  hus- 
band immediately,  as  tenant  by  the  curtesy.  '^ 

29.  Where  an  estate,  of  which  a  man  is  tenant  by  the  curtesy,  *  ^^"  ^^*   ^ 
is  charged  with  the  payment  of  a  sum  of  money,  the  person  en* 

V  titled  to  the  inheritance  can  oblige  the  tenant  by  the  curtesy  to 
keep  down  the  interest,  as  weU  as  any  other  tenant  for  life. 
SO.  The  tenant  by  the  curtesy  shall  be  attendant  on  the  lord  8  R«p-  36  «• 
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paramount  £>r  the  services  due  in  respect  to  the  lands  that  he  holds 
by  this  title. 

*31.   If  a  tenant  by  the  curtesy  aliens  in  fee,  or  in  tail,  or  for  *  17S 

the  life  of  the  grantee,  it  is  a  forfeiture  of  his  estate  ;  and  the  per-  Forfeitable 
son  in  reversion  may,  by  the  statute  of  Westminster  2.  c.  24.  tion.  *"*" 
have  a  writ  of  entry  in  consimili  casu.  t  lost.  909. 

y    32.  Tenants  by  the  curtesy  are  restrained  from  barring  the  ^it.  32.  c.  S4« 
heirs  of  their  wives  by  warranty  without  assets. 

S3.  A  husband  does  not  forfeit  his  right  to  an  estate  by  the  cur-  But  not  for 
tesy  by  leaving  his  wife,  and  living  in  adultery  with  another  3  p^  ^^ 
woman.  9!76. 

34.  It  appears  to  have  been  doubtful  whether  a  tenant  by  the  p^nighabu 
curtesy  was  punishable  at  common  law  for  waste ;  therefore   it  for  Watto. 
was  enacted  by  the  statute  of  Gloucester,  6  Edw.  1.  c.  5.  that  a  ^qJ"  ^  * 
writ  of  waste  might  be  brought  against  him  ;  and  that  he  should 
incur  the  same  penalties  for  committing  waste,  as  any  other  ten- 
ant for  life. 

86.  There  is  such  a  privity  of  estate  between  the  tenant  by  s  intt   301. 
the  curtesy  and  the  heir,  that  at  common  law,  although  both  *J^«»  ^^ 
bad,  as  it  were  by  consent,  granted  away  their  estates,  yet  no 
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action  of  waste  lay  agaidst  any  otber  than  fhe  tenant  by  the  enr- 
tesy  i  nor  against  hhn^  by  any  other  than  the  heir  at  law.  By 
the  statute  of  Gloucefiter,  c.  5.  a  remedy  is  provided  for  the 
grantee  of  the  reversion,  agdnst  a  tenant  by  the  curtesy,  so  long 
as  he  continues  his  estate ;  or  agttnst  his  assignee.  But  while 
the  heir  keeps  his  rever^n,  the  tenant  by  the  curtesy  is  liable 
to  his  action  of  waste,  notwithstanding  any  assignment;  As 
Statute  having  provided  no  remedy  for  this  case. 

S6»  It  appears  S(»newhat  doubtftd  whether  tenant  by  the  cur- 
tesy is  Wiihhi  the  statute  6  Anne,  c.  '$1.  respecting  accidental 
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CHAP.  1. 

Origin  and  different  Kinds  of  Dower. 


%  M^  of  Dowar. 
8.  Dolr«r  at  Commoik  Law. 
0.  Dower  1»y  Castom. 
13*  1>»w«T  ad  Oitium  ' 


14.  DoWer  tat  Aatnsu  Patrit. 
16  Dower  de  la  phu  BeUe. 
VI.  Dower  it  a  moral  Right. 


Section  L 

THE  tkird  estate  for  fife  dented  frtin  the  law  is  tiHtt 
wkich  a  widoW  acquires  in  a  certam  portion  of  heir  hoslmiid^f 
nsl  property,  liter  his  death,  *for  her  sapj^rt  and  iteittlenalace ; 
Which  is  called  dower.  OrWn  or 

S.  The  idea  of  dower  is  derired  firom  Ae  GeitaaiM,  ^moBfi  D^rtr. 
whom  it  was  a  rule,  that  a  virgin  should  have  no  marriage  por« 
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tion,  but  that  her  husband  should  allot  a  part  of  his  property  [or 
her  maintenance,  in  case  she  survived  him.  Thus  Tacitus  says 
— Dotem  turn  uxor  marUoy  sed  wcori  mariius  offerU 

3.  When  the  Germans  established  themselves  in  the  southern 
parts  of  Europe,  and  reduced  their  customs  into  writing,  they 
^"^/K^*'  fixed  the  portion  of  the  husband's  estate  which  he  might  allot  to 
Baiuz  Form,  his  WL&  for  her  dower.  The  Longobardic  code  directed  that  it 
937  *  ^^^'  should  consist  of  a  fourth  part,  the  Gothic  of  a  tenth  ;  and  in 
Marcuiphi  process  of  time  regular  forms  were  invented  for  the  purpose  of 
Form.  c.  15.     constituting  dower. 

Lindebrog,  4.  The  Saxons,  like  all  the  other  Grerman  nations,  were  well 

LL.  Sax.  Tit  acquainted  with  the  custom  of  dower  ;  for  it  appears  from  the 
laws  of  King  Edmund,  that  a  widow  was  entitled  to  a  moietjr 
oi  her  husband's  property  for  her  life  ;  but  which  she  forfeited 
by  a  second  marriage.  And  in  the  Appendix  to  Somner's  Grav- 
el-ldnd  there  is  a  Saxon  charter,  entitled  Chirographum  peroe- 
tustum  de  nuptiis  contrahendis^  et  dote  constituenda ;  in  which 
particular  lands,  together  with  thirty  oxen,  twenty  cows,  ten 
horses,  and  ten  bondmen,  are  appointed  for  the  wife's  dower. 

5.  It  is  not  known  whether  the  Conqueror  made  any  altera- 
tion in  the  Anglo-Saxon  custom  respecting  dower  :  so  that  it 
probably  continued  to  consist  of  a  moiety  of  the  husband's  lands, 
upon  condition  that  the  widow  remained  chaste  and  unmarried. 
Biackst  By  ^^^  charter  of  King  Henry  I,  this  condition  of  chastity  and 

Tracts*  tss.     widowhood  was  only  required  where  there  was  issue. 
*  176  *^*  '^^^  '^^  of  dower  was  altered  in  the  reign  of  Henry  11. 

lab.  6*  c.  1,     ^oi*  Glanville  states  it  thus  :  Every  man  was  bound,  botii  by 
^  ^c.  the  civil  and  ecclesiastical  law,  to  endow*  his  wife,  at  the  time  of 

his  marriage,  either  by  naming  the  dower  in  particular,  or  by 
endowing  her  generally  of  all  his  lands.  If  he  endowed  her 
generally,  then  the  wife  was  entitled  to  her  dos  rationabSiSy 
which  was  one  third  of  her  husband's  freehold.  If  he  named  a 
dower  which  amounted  to  more  than  a  third,  it  was  not  allow* 
ed,  but  reduced  to  a  third.  Nor  was  the  wife  entitled  to  dower 
out  of  any  of  her  husbandls  subsequent  acquisitions,  unless  he 
<?.  101.  specially  engaged  before  the  priest  to  endow  her  of  them.  These 

regulations  are  exactly  similar  to  those  contained  in  the  Grand 
Cosutumier  of  Normandy. 

7.  Nothing  is  mentioned  in  King  John's  Magna  Charta,  or 
the  charter  of  1  Hen  III.  respecting  dower  ;  but  in  the  charters 
of  1  SI  7  and  1224  it  is  declared  that  dower  should  conust  of  a 
third  part  of  all  the  lands  which  the  husband  held  during  Ins 
2Iiiit«16*  life,  unless  the  wife  had  been  endowed  of  a  smaller  portion  at 
the  church  door.    AengMlur  a\$Aetn  eipro  dote  5tki  terHa  par9 
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t&Uus  tereiz  vuxri^  ^ui,  qu(t  JuU  sua  in  vUa  mo,  nisi  de  mi$uni 
fiurit  dotaia  ad  asHum  tcclesia. 

8.  There  are  now  subsisting  four  sorts  of  dower.     The  first  D«wer  at 
is  dower  at  common  law,  which  appears  to  have  been  finally  es-  LawI^^^ 
tablished  by  Magna  Charta  ;  and  is  thus  described  by  Littleton, 
$  36. — ^^  Tenant  in  dower  is  where  a  man  is  seised  of  certain 
lands  and  tenements  in  fee  simple,  fee  taO  general,  or  as  heir  in 
special  tail,  and  taketh  a  wife  and  dieth  ;  the  wife,  after  the  .de- 
cease of  her  husband,  shaU  be  endowed  of  a  third  part  of  such 
lands  and  tenements  as  were  her  husband's  at  any  time  during    ^ 
the  coverture :  to  have  and  to  *hold  to  the  same  wife  in  sever-  *  177 

alty,  by  metes  and  bounds,  for  term  of  her  life ;  whether  she 
hath  issue  by  her  husband  or  no,  and  of  what  age  soever  the 
wife  be,  so  as  that  she  be  past  the  age  of  nine  years,  at  the  time 
of  the  death  of  her  husband. 

9»  Dower  by  custom  is  where  a  widow  becomes  entitled  to  a  Dower  by 
certain  portion  of  her  husband's  lands,  in  consequence  of  some  |  "^^"33  5. 
local  and  peculiar  custom.     In  cases  of  this  kind  the  wife  can- 
not waive  the  provision  thereby  made  for  her,  and  claim  dower 
at  common  law,  because  all  customs  are  equally  antient  with 
the  coDunon  law. 

10.  Thus  by  the  custom  of  Gavel-kind,  the  widow  is  entit-  RobiDfon^s 
led  to  a  moiety  of  all  the  lands  and  tenements  which  her  bus-  ^  gji^f '2- 
1)and  held  by  tibat  tenure.  Thb  was  formerly  called  free  bench,  St.  1.  c.  161 
and  is  forfeitable  by  a  second  marriage,  or  by  having  a  bastard 

cWld.     h  is  observable,  that  this  species  of  dower  is  precisely  Jj""^'  ^'^ 
similar  to  that  which  existed  in  the  time  of  the  Saxons. 

11.  Littleton  says,  that  in  some  burroughs,  by  custom,  the  f  ]66. 
wife  shall  have  for  her  dower  all  the  tenements  that  were  her  ^ 
husband's  ;  which  is  also  called  free  bench. 

12.  By  the  custom  of  most  manors  of  which  lands  are  held 

by  copy  of  court  roll,  the  widows  of  copy-holders  are  entitled    . ,  -.. 

to  a  certain  part  of  their  husband's  lands,  and  sometimes  to  the 

whole  ;  as  their  dower  or  firee  bench.  Bower  atf  0#- 

13.  Dower  ad  ostifim  eccUsiit  is,  where  a  man  of  full  age,  ^^^^^^^cU- 
when  he  comes  to  the  church  door  to  be  married,   after  troth  ut.  4  39. 
pl^hted  endows  his  wife  of  a  certain  portion  of  his  land.     This  ^^^^  ^^^  ^ 
is  ball  probability  the  most  antient  species  of  dower.  c.  39.' 

14.  Dower  ex  assensu  patris  was  only  a  species  of  dower 

ad  osHum  ecclesim^  made  when  the  husband's  *father  was  ali\e,  Dow«r  ex 
and   the  son,  with  his  consent  expressly  given,  endowed  his  pturu. 
wife,    at  the  church  door,  of  a  certain  part  of  his  father's         *  178 
lands. 

16.  These  two  last  kinds  of  dower  were  not  absolutely  bind-  L»*'  ♦  ^i- 
ing  on  the  wife  ;  for  she  might  refuse  them  after  her  husband's 
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death,  uid  claiiQ  her  dower  at  common  law.    Which  wad  pio* 
bably  the  reason  that  they  soon  fell  into  disuae. 

16.  There  was  another  kind  of  dower,  called  ib  la  plus  beOe ; 
which  was  'wbeve  a  mui  held  some  I^inds  by  knight  aerrice, 
and  others  in  soci^e,  and  die  widow  occupied  the  lands  heU 
in  socage  as  guardian  in  socage  ;  if  in  such  a  case  the  widow 
claimed  dower  out  of  the  lands  held  by  knight  service,  the 
guardian  in  cbivaby  might  pray  that  she  should  be  endowed, 
de  la  plus  idle,  of  the  lands  held  in  socage ;  in  order  to  pre- 
vent iUsmemb^ring  the  lands  held  by  knight  service,  which  wens 
appioprialed  to  the  service  of  die  realm. 

The  abolition  of  nnUtary  tenures  has  put  an  end  to  Ibis  kind 
of  dower. 

17.  It  has  been  stated  that  curtesy  b  founded  on  positive 
institutions;  but  dower  is  not  only  a  cinl,  but  also  a  mosd 
r%ht ;  Thus  Sir  Joseph  Jekyll  says,  *'  the  relation  of  husband 
And  wife ;  as  it4s  the  nearest,  so  it  is  die  eariiest  and  therofine 
the  wife  is  the  proper  object  of  the  care  and  kindness  of  the 
huaband.  The  husband  is  bound  by  the  law  of  God  and  man 
to  provide  for  her  during  his  life ;  and  after  his  death  the  mor* 
al  obligation  is  not  at  an  end,  but  he  ought  to  take  care  of  her 
provision  during  her  own  life.  This  is  the  more  reasonable, 
as,  during  die  coverture,  the  wife  can  acquire  no  property  of 
her  own.  If  before  her  marriage  she  had  a  real  estate,  this  by 
the  coverture  ceases  to  be  hers  and  the  right  ^thereto,  whQe 
3he  is  married,  vests  in  her  husband.  Her  personal  estate  be- 
comes his  absolutely,  or  at  least  is '  subject  to  his  control ;  so 
that  unless  she  has  a  real  estate  of  her  own  (whidi  is  die  case  of 
•but  few,)  she  may  by  his  death  be  destitute  of  the  necessaries  of 
life  ;  unless  provided  for  out  of  Us  estate,  either  by  a  joinCure,  or 
dower.  As  to  the  husband's  personal  estate,  untess  restrained 
by  special  cuirtom  which  very  rarely  takes  place,  he  may  give 
it  all  away  from  her.  So  that  his  real  estate,  if  Jbe  has  any, 
is  the  only  plank  she  can  lay  hold  of,  to  prevent  her  sinking 
under  her  distress.  Thus  the  wife  is  said  to  have  a  moral  right 
to  dower.*' 
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1.  Circumttancet  required. 
S.  1  d«g.  Marriage. 

5.  How  it  most   be  proTed. 

6.  Effect  of  DiTorces. 

12.  2  deg.  Seisin  of  the  HnsbaDd. 
40.  Seisin  of  GayelkiDd  Lands. 


22.  3.  deg.  Death  of  the  Hasband. 

23.  Who  may  be  endowed. 

24.  Who  are  incapable  of  Dower. 

25.  Aliens. 

27.  Jewesses. 

28.  Women  stolen. 


Section  1. 

LITTLETON'S  Description  points  out  three  circumstan-  ce^i^qi^, 
ces  as  absolutely  necessary  to  create  a  title  to  dower ;  namely, 
marriage,  seisin,  and  death  of  the  husband. 

2.  With  respect  to  the  marriage,  it  must  be  between  persons  l.  dag.  Mar- 
capable  of  contracting  together,  and  duly  celebrated ;  for  it  is  "^*Jj; «» - 
a  maxim  of  law,  Ubi  nullum  matrmoniumy  ibi  nuUa  dos. 

3.  Although  the  marriage  be  had  before  the  parties  are  of  suf-  Id.  S3  a. 
ficient  age  to  consent,  yet  Lord  Coke  says,  if  the  wife  be  past 

the  age  of  nine  years,  at  the  time  of  her  husband's  death,  she 
shall  be  endowed ;  of  what  i^  soever  her  husband  be,  although  ^•'^  ^**  • 
he  were  but  four  years  old.  Wherein  it  is  to  be  observed,  that 
ahhough  consensus  non  concubitus  facU  fnatrimonkm  ;  and  that 
a  woman  cannot  consent  before  twelve  years,  nor  a  man  before 
fourteen  ;  yet  this  inchoate  and  imperfect  marriage,  from  which 
either  of  the  parties  *may  at  the  age  of  consent,  disagree,  shall 
entitie  the  wife  to  dower :  therefore  it  is  accounted  in  law,  af- 
ter the  death  of  the  husband,  Ug^Jtmum  matrmonium  quoad  dO" 
tetti» 

4  It  has  been  stated,  that  although  a  marriage  be  voidable.  Tit  Sb  c  l. 
yet  if  it  be  not  avoided  in  the  lifcrtime  of  the  parties,  it  can-  ♦  ^^  ^  ^ 
^  not  be  annulled  after.  And  if  a  marriage  de  facto  be  voidable 
by  divorce,  whereby  the  marriage  m^ht  have  been  dissolved, 
and  the  parties  freed  a  visiculo  matrimomif  yet  if  the  husband  die 
before  any  divorce  ;  then,  for  that  it  camiot  after  be  annulled, 
his  wife  de  facto,  will  be  endowed. 

Vol-  I.  16 
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5.  In  actions  for  curtesy  or  dower,  the  fact  of  marriage 
cannot  be  tried  by  a  jury,  but  only  the  bishop's  certificate, 
upon  the  plea  of  ne  tin^ ue^  accouple  in  loyal  matrimony.  Be- 
cause the  direct  jurisdiction,  in  questions  concerning  the  l^;ali- 
ty  of  marriage,  belongs  to  the  ecclesiastical  courts,  and  the  sen- 
tences of  those  courts  on  this  head  are  in  general  conclusive  to 
the  temporal  courts. 

6.  A  divorce  propter  servitiam  et  metum  is  no  bar  of  dower; 
because  it  does  not  dissolve  the  bond  of  matrimony ;  but  it  is 
only  a  permission  to  the  parties  to  live  separate,  in  order  that 
the  wife  may  be  secure  from  the  husband's  cruelty. 

7.  Lord  Coke  says  a  divorce,  on  account  of  adultery,  is  no 
bar  of  dower,  because  it  does  not  dissolve  the  marriage,  but  on- 
ly separates  the  parties  a  mensa  et  thoro  ;  and  the  marriage 
still  remains  in  force.  In  Roll's  Abridgment  is  the  follow- 
ing passage — "  If  the  wife  be  divorced  for  adultery,  which  does 
not  dissolve  the  bond  of  marriage,  by  the  canon  law,  nor  of 
our  church  in  this  realm,  but  is  only  a  mensa  et  thoro ;  yet 
this  shall  bar  her  of  her  dower." 

*8.  Lord  Coke's  doctrine  is  however  supported  by  a  deter- 
mination of  the  court  of  common  Pleas  in  2  James.  And  by 
a  case  in  1700,  where  a  woman,  who  had  been  divorced  a 
mensa  et  thoro,  claimed  her  dower  in  Chancery,  and  Sir  Thom- 
as Trevor,  M.  R.  said — "  as.  to  the  dower  whether  you  are  en- 
titled to  it,  go  to  law,  there  being  no  impediment,  and  there- 
fore as  to  that,  the  bill  must  be  dismissed."  In  this  case  the 
divorce  was  probably  obtuned  on  account  of  adultery. 

9.  If  a  woman  elopes  from  her  husband,  and  lives  in  adulte- 
ry, she  will  thereby  lose  her  dower. 

10.  A  divorce  causa  prxcontractusy  consanguinUatis,  qffini- 
tatis,  or  frigiditatisy  bars  the  wife  of  dower ;  for  these  dissolve 
the  vinculum  matrimonii,  and  leave  the  parties  at  liberty  to 
marry  again.  But  the  marriage  must  be  dissolved  in  the  life* 
time  o{  the  husband. 

11.  The  second  circumstance  required  to  the  existence  of 
dower  is,  that  the  husband  should  be  seised,  sometime  during  the 
coverture,  of  the  estate  whereof  the  wife  is  dowable.  There  is 
however  no  necessity  for  a  seisin  in  deed,  as  in  the  case  of 
curtesy,  a  seisin  in  law  will  be  sufficient ;  otherwise  it  would 
be  in  the  husband's  power,  either  by  his  negligence  or  his  malice, 
to  defeat  his  wife  of  that  subsistence,  after  his  death,  which 
the  law  has  provided  for  her.     And  she  cannot  enter  to  gain  a 
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\  jneisin  in  her  own  right,  as  her  husband  may  do  in  lands  descend- 
ed  to  her  ;  in  order  to  entitle  himself  to  curtesy. 

12.  Where  the  ancestor  dies  seised,  and  the  heir,  being  mar-  Lit  J  448. 
ried,  dies  without  making  an  actual  entry  on  the  lands,  his  wid- 
ow shall  notwithstanding  be  endowed  :  for  by  the  descent  of  the 
land  upon  the  *heir,  he  acquired  a  seisin  and  freehold  in  law,  ^.  --t 
though  not  in  deed.  It  would  be  the  same  if  soon  after  the  death 
of  the  ance^r  a  stranger  had  entered  on  the  land  and  abated: 
for  between  the  death  of  the  ancestor,  and  the  entry  of  the  aba- 
tor there  was  a  space  of  time  during  which  the  heir  had  a  seisin 
m  law. 

13.  If  however  the  heir  had  married,  after  the  entry  of  the  Perk;  367. 
;    abator,  and  had  cbed  without  making  an  entry,  his  widow  would 

not  be  entitled  to  dower  :  because  the  seisin  in  law  which  the  ^ 
heir  had  acquired,  up9n  the  death  of  his  ancestor,  was  divested 
by  the  abatement,  before  the  marriage :  so  that  the  heir  had  nei* 
'    tber  a  seisin  in  law,  nor  in  deed,  during  the  coverture. 

14.  Where  lands  are  conveyed  to  a  married  man,  by  a  deed 
I    deriving  its  effect  from  the  statute  of  uses,  his  wife  will  be  enti- 
tled to  dower,  though  the  husband  does  not  enter  ;  because  by 

the  operation  of  that  statute  a  seisin  in  deed  is  transferred.  Tit.  11.  e.  3. 

15.  Lord  Coke  says,  if  a  man  makes  a  lease  for  life,  reserving  i  Init.  32  a. 
lent  to  him  and  his  heirs,  then  marries  and  dies  ;  his  wife  shall 

not  be  endowed  of  the  reversion,  because  there  was  no  seisin  in 
deed  or  in  law  of  the  freehold  ;  nor  of  the  rent,  because  the  hus- 
band had  put  a  particular  estate  therein,  and  no  fee  sunple.  But 
.  if  a  man  makes  a  lease  for  years,  reserving  rent,  then  marries, 
and  dies»  his  wife  shall  be  endowed  ;  because  he  continues  to  be 
Beised  of  the  freehold  and  inheritance. 

16.  If  a  person  devises  lands  to  his  executors  for  payment  of  i  Imt.  41  a. 
Ms  debts,  and  after  his  debts  paid,  to  his  son  in  tail ;  and  the  son  |  y^L  ^J)5[ 
marries,  and  dies  before  the  debts  are  paid :  his  wife  shall  have 

dower  ;  because  the  estate  of  the  executors  is  only  a  chattel  in- 
terest, *and  the  freehold  vested  in  the  son,  on  the  death  of  his  *  184 
father.     But  the  wife's  dower  will  not  commence  till  the  debts 
are  paid. 

17.  SirW.  Blackstone  says,  if  the  land  abides  in  the  husband  13^"*°** 
for  the  interval  of  but  a  single  moment,  it  seems  that  the  wife  shall 

be  endowed  thereof;  and  mentions  a  very  extraordinary  case,  Brooghton  v. 
where  the  father  and  son  were  both  hanged  in  one  cart,  but  the  ^^J"^  ^lii. 
son  was  supposed  to  have  survived  the  father,  by  appearing  to  S02.  Noy,64. 
struggle  longest,  whereby  he  became  seised  of  an  estate  in  fee  by 
auxVivorship ;  in  consequence  of  which  seisin  his  wiflow  had  a 
verdict  for  her  dower. 

18.  It  is  however  laid  down  by  Lord  Coke,  that,  of  a  seisin  ^  ^«»*'  ^  *• 
Ibr  an  instant,  a  woman  shall  not  be  endowed.    This  position  is 
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3  Comim       ^^s  explained  by  Blackstone  :— **  The  seisin  of  the  husband  for 
*  a  transitory  instant  only,  when  the  same  act  which  gives  him 

the  estate,  conveys  it  dso  out  of  him  again  (as  where  by  a  fine 
land  is  granted  to  a  man,  and  he  immediately  renders  it  back 
by  the  same  fine,)  such  a  seisin  will  not  entitle  the  wife  to  dow- 
1  Inflt  31  d.    ^^>  ^^^  ^^  ^^^^  ^^  merely  in  transitu^  and  never  rested  in  the 
AmcottsT.      husband  ;  the  grant  arid  render  being  one  coiitinued  act**  (1) 
Cro.  Ja?  616.      ^^*  ^^  Joseph  Jekyll  has  also  said  that  a  womui  is  not  en* 
titled  to  dower  out  of  an  instantaneous  seisin.     The  cognizee  of 
'^^,    a  fine  is  not  so  seised  as  to  give  his  wife   a  title  to  dower ;  nor 
^  in  the  case  of  a  use,  has  the  widow  of  a  trustee  any  claim  to 
dower  from  such  a  momentary  seisin  in  her  husband.^ 
Self  in  of  20.  Lambard,  in  his  perambulation  of  Kent,  has  advanced 

Laodi!"'*^      •^  opinion  that  a  seisin  in  law  is  not  sufficient  to  entitle  a  wo- 
man to  dower  of  gavelkind  lands  ;  because  the  words  of  the 
custom  are  *'  De  tenements  dant  son  baron  mourust'  vestu  et  seisi ;" 
«  185  which  only  extends  to  lands  whereof  the  husband  was  ^actually 

seised  :  and  customs  derogatory  to  the  common  law  ought  to 
receive  a  strict  construction. 
Gavelkind.         21.  Mr.   Robinson  has  controverted  this  opinion,   and  ob* 
^*^*  served,  that  whatever  may  be  the  strict  literal  sense  of  the 

word  veslUy  it  can  scarce  be  sufficient  to  add  so  unreasonable  a 
qualification  to  the  custom,  as  that  the  neglect  of  the  husband  in 
gaining  an  actual  ^seisin,  by  entry,  shall  prejudice  his  wife; 
without  a  strong  usage  accordingly. 
3  D*g-  l>e&^  ^^*  ^^^  ^^^  circumstance  required  to  the  exbtence  of  an  es- 
of  the  Has-  t^tc  in  dower,  is  the  death  of  the  husband  ;  by  which  the 
wife's  estate  is  consummate.  But  it  is  said  that  nothing  but 
the  natural  death  of  the  husband  will  give  a  title  to  dower. 
Thoiigh  there  are  some  authorities  to  prove  that  banishment  by 

_       abjuration,  or  by  parliament,  which  is  a  civil  death,  will  have  the 
1  Tnit.  33  d.        •*       ^    .        •*  ^ 
Id.  132  h.       Btune  etlect. 

Jenk.  Cent.  23.  With  respect  to  the  persons  capable  of  being  endowed, 
all  women  who  are  natural-born  subjects,  and  have  attained  the 

'Who  may  be  ^g^  of  nine  years,   are,  by  the  common  law,  entitled  to  dower; 

endowed.  although  their  husbands  should  be  but  four  years  old.  Lord 
Coke  says,  if  a  man  marries  a  woman  who  is  only  seven  years 

I  Init  33.  a.  ^^^^  ^^^  afterwards  aliens  his  land,  and  the  wife  attains  the  age  of 
nine  years,  and  then  the  husband  dies  ;  she  shall  be  endowed. 
For  though  she  was  not  absolutely  dowable  at  the  time  of  her 
marriage,  yet  she  was  conditionally  dowable,  if  she  attmned  the 
age  of  nine  years,  before  the  death  of  her  husband. 

(t)  So,  where  the  husband  takes  a  conveyance  of  land,   and  mortga^^es  fbe 
lame  to  secure  the  consideration,  if  done  at  the  same  time  will  not  entitle  the 
.    Wife  to  dower«    Clark  v*  Jtftmree,  14  Mass.  Rep*  351.— « IS  lohnt.  Rep.  458. 
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24.  Notwithstanding  the  favour  which  the  common  law  Who  are  to 
d^ews  in  general  to  widows,  yet  there  are  some  cases  in  which  ^*p**>*«  ®^ 
women  are  disabled  from  having  dower. 

*2d.  Alien  women  are  not  generally  capable  of  acquiring  *  186 

dower,  for  the  same  reason  that  an  alien  man  cannot  be  tenant  Alieoi.  Tit. 
by  the  curtesy.     But  by  the  Lex  CororuBy  an  alien  queen  is  en-  J-  ^- ^' *  ^ 
titled  to  dower.     And  in  consequence  of  a  petition  from  the  i.  ca.  3.  Rot. 
Commons,  an  act  of  Parliament  was  made  in  8  Henry  V.  not  ^^  ia^I'^' 
printed  among  the  statutes,  by  which  all  alien  women  who  from 
thenceforth  should  be  married  to  English  men,  by  license  from 
the  King,  are  enabled  to  have  dower,  after  their  husband's  death ; 
in  the  same  manner  as  English  women.  (1)  i  lost.  3i  b. 

26.  If  an  alien  woman  be  naturalized  by  act  of  parliament,  ^  *•  *5  ^P- 
she  then  becomes  entitled  to  dower,  out  of  all  the  lands  whereof 

her  husband  was  seised  during  the  coverture.  Where  an  aUen 
woman  is  created  a  denizen,  she  becomes  entitled  to  dower, 
out  of  all  the  lands  whereof  her  husband  was  seised  at  the  time 
when  she  was  created  a  denizen ;  but  not  out  of  any  lands 
whereof  he  was  seised  before,  and  which  he  had  aliened. 

27.  If  a  Jew  bom  in  England  marries  a  Jewess  also  born  in  i^JJ^ sJ'j,* 
England,  and  the  husband  is  converted  to  the  Christian  faith, 

and  purchases  lands,  bis  wife  shall  not  be  endowed,  if  she  contin- 
ues a  Jewess. 

28.  By  the  statute  6  Richard  11,  st.   1.   c.   6.   it  is  enacted, 

that  whenever  any  woman  is  ravished,  that  is  stolen ;  and  af-  ^^J"*"  '*^ 
terwards  consents  to  live  with  such  ravisher ;  she  shall  be  ipso 

facto  disabled  from  having  dower. 

..-■--  ^-  .       .      . — -"-^ 

'  (1)  This  ancient  principU  of  the  com mon  law  has  been  generally  adopted 
iathis  country— -In  Mass.  howerer,  by  Stat.  1812  Ch*  94,  tlsis  incapacity  has 
been  renoved.     See  Storns.  p.  286. 
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Section  1. 

A  WOMAN  is  entitled  to  dower  out  of  all  the  lands 
whereof  her  husband  was  seised  in  fee  simple,  at  any  time  during 
the  coverture  ;  and  also  of  all  the  profits  arising  out  of  such 
lands  ;  as  mines,  minerals,  &c.  In  a  modem  case,  the  Court 
of  Common  Pleas  certified  to  the  Court  of  Chancery,  that  dower 
was  due  of  mines  of  coal  and  lead  wrought  during  the  coverture, 
whether  by  the  husband,  or  by  lessees  for  years,  paying  pecunia- 
ry rents,  or  rents  in  kind,  and  whether  the  mines  were  under  the 
husband's  own  land,  or  had  been  absolutely  granted  to  him,  to 
take  *the  whole  stratum  in  the  land  of  others.  But  that  dower 
was  not  due  of  mines  or  strata  unopened,  whether  under  the  hus- 
band's land,  or  the  soil  of  others.     ( 1 ) 

2.  A  woman  is  dowable  of  the  profits  of  a  mill,  a  park,  a  dove* 
house,  or  fishery  ;  so  of  the  profits  of  courts,  fines,  and  heriots. 

3.  A  woman  is  entitled  to  dower  out  of  shares  in  the  naviga- 
tion of  the  river  Avon. 

4.  A  woman  is  also  entitled  to  dower  out  of  all  estates 
whereof  her  husband  is  seised  in  tail  general  -or  special,  if  her 
issue  be  capable  of  inheriting  them.  And  dower  is  an  incident 
so  inseparably  annexed  to  an  estate  tsdl,  that  it  cannot  be  restrain- 
ed by  any  proviso  or  condition  whatever. 

5.  Although  the  estate  tail  should  determine  by  the  death  of 
the  husband  without  issue   capable  of  inheriting  it,  yet  the  wife 

(1)  A  widow  is  not  entitled  to  dower  in  wild  lands  ;  for  the  reason  that  an 
assignment  of -dower  in  such  lands  can  he  of  no  benefit  to  the  widow.  Conner 
T.  Shepherd,  15  Mass.  Rep.  164. 

Nor  is  she  entitled  to  dower  in  land  conveyed  by  her  husband  while  in  a 
wild  state,  although  it  has  been  reduced  to  a  itate  of  caltiratioa  sincet  Webb 
V*  TowAMBd,  18  Mass.  Rep.  21. 
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shall  be  endowed  ;  because  dower  is  a  condition  tacite  annexed 

to  the  gift  of  every  estate  tsdl.  J^jJ*  5*  ^  2. 

6.  If  a  tenant  in  tail  covenants  to  stand  seised  to  the  use  of 
himself  for  life,  remainder  to  the  use  of  his  eldest  son  in  tail;  BHihinii^'s 
and  afterwards  marries  and  dies,  his  widow  shall  be  endowed.  <;,^.  *£ij^ 
Because  when  a  tenant  in  tail  limits  an  estate  for  his  own  life,  ^^' 

he  has  executed  all  the  power  that  he  had ;  and  the  remainder  fit.  2.  c.  2. 
is  merely  void  ;  so  that  he  continues  tenant  in  tail  as  before.  ^  i^* 

7.  A  woman  is  dowable  of  a  qualified  fee,  as  long  as  it  con- 
tinues ;  therefore  in  the  case  of  a  limitation  to  A.  and  his  heira,  Qaalified  or 
tenants  of  the  manor  of  Dale,  the  widow  of  A.  would  be  entitled  ^as*  Fees. 

.     ,  Tit.  1.  ♦  76. 

to  dower. 

8.  It  19  the  same  of  a  base  fee.     So  that  if  a  tenant  in  tail  Piowd.  657. 
conveys  his  estate  by  fine  to  A.  and  his  heirs,  by  which  he  ac- 
quires an  estate  to  him  and  his  heirs,  *as  long  as  the  tenant  in  ^^^ 
tail  has  heirs  of  his  body,  the  wife  of  A.  will  be  entitled  to  dower 

against  her  husband's  heirs. 

9.  Widows  ai'e  dowable  of  estates  held  in  coparcenary,  or  in  ^afafet  in 
common,  of  which  an  account  will  be  given  under  those  titles.      nary  or  in 

10.  It  has  been  stated  that  a  woman  is  not  entitled  to  dower  Common, 
out  of  an  estate  in  remainder  or  reversion,  expectant  on  an  es-  after  Estates 
tate  of  fireehold ;  because  the  husband  has  no  seisin.     But  a  ^o'  y^n, 
voman  is  dowable  of  a  reversion  expectant  on  a  term  for  years  ;  h5/ 
because  the  husband  is  seised  of  the  freehold. 

11.  Thus  if  a  man  before  his  marriage  makes  a  lease   for 
years  reserving  rent,  his  wife  will  be  entitled  to  a  third  of  the 

land  for  her  dower  ;  and  also  to  a  third  of  the  rent,  as  incident  1  i^^t  3<2  a. 
to  the  reversion.  If  no  rent  be  reserved  on  the  lease,  then,  al- 
though the  widow  may  recover  a  third  of  the  reversion,  yet  the 
judgment  will  be  with  a  cesscU  executio  during  the  term.  In  some 
cases  a  court  of  equity  will  assist  the  dowress  in  removing  the 
term ;  and  in*  others  not :  of  which  an  account  will  be  given  in  "T'**  l^  c.  3. 
a  subsequent  title.  f    •  • 

12.  Where  lands  are  mortgaged  for  a  term  of  years  only,  a  ludcmpt^ion 
woman  will  be  entitled  to  dower  out  of  the  equity  of  redemption,  ©f  «ome 
But  if  lands  are  mortgaged  in  fee,  the  wife  will  not  be  entitled  to  vide  Tit.  16. 
dower.  (1)  c-3. 

18.  A  widow  is  not  dowable  of  several  incorporeal  heredita-  incorporeal 
ments  ;  such  as  advowsons,  tithes,  commons,  offices,  franchises,  Heredita- 
and  rents  ;  as  will  be  shewn  under  those  respective  titles.  "*°  '' 

14.  There  are  some  cases  where  a  widow  has  a  right    of  Wber©  a 
election,  as  to  the  property  out  of  which  she  is  dowable.     Thus  an 'election, 
if  the  husband  exchanges  his  lands  for  others,   his  widow  shall  1  In^t.  3]  6. 
have  her  election  to  *be  endowed,  either  of  the  lands  given,  or  ^^® 

^  ■■  ■      I        ■■■II        I  .1  ^.— — ^— 1  I  I  I  I         I    M^f— ■■■— ^Mi^l» 

(1)  But  it  seems  to  have  been  held  that  she  has  a  right  to  redeem,  for  the 

Jorpose  of  entitling  her  to  dower.    Barker  y.  Parker^  ic  ai*  6  Johnt.  Rep«  664. 
ohdi.   iUp.319. 
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of  those  taken,  in  exchange  ;  because  her  husband  was  seised 

of  both  during  the  coverture. 

There  are  some  other  cases  where  the  widow  has  a  right  of 

election,  which  will  be  stated  hereafter. 
What  Thingi       l^*  Having  enumerated  the  different  kinds  of  property  which 
are  not  liable  are  liable  to  dower,  I  shall  now  examine  what  things  are  not 

subject  to  this  claim. 
Estates  1^'  Estates  held  with  others  in  joint*tenancy  are  not  sob- 

in  Joint-         ject'to  dower,  the  reason  of  which  will  be  given  in  that  title. 
TiuVs.'  ^'^'  ^^  estate  in  dower  is  a  continuation  of  the  husband's  es- 

Estates  not  of  tate^  and  is  therefore  only  incident  to  estates  of  inheritance,  not 
n  entance.    ^^  estates  which  the  husband  has  for  life.     It  is  not  only  neces- 
Bates  ▼.         ®^  ^^^^  ^^^  husband  should  have  an  estate  of  inheritance,  to 
Bates,  entitle  his  wife  to  dower ;  but  the  estate  must  be  Hmul  et  smd 

Tit.  32.  c.  23.  .     , . 
Hooker  y.        ^  **"»• 

Hooker,  18.  A  widow  is  not  dowable  of  a  wrongful  estate.     So  that 

Tit    IS    e   fi 

Wrongful  ^  *  tenant  in  tail  discontinues  in  fee,  afterw^ds  marries,  dis- 

Estates.  seises  the  discontinuee,  and  dies  seised  ;  his  wife  shall  not  have 

Fitx*  N?k  ^^^^^  f  because  the  issue  is  remitted  to  the  antient  entail,  and 

149.  the  estate  which  the  husband  had  during  the  coverture  was 

,Tit.29.c.l.  songful. 

Idem.  19.  So  where  a  man  having  title  to*  lands,  enters  and  dissei* 

ses  the  tenant,   and  dies  seised,  and  his  heir  enters  ;  by  which 

he  is  remitted  to  the  antient  right ;  the  widow  of  the  disseisee 

is  not    entitled  to  dower,    because  her  husband's  estate  was 

wrongful. 

Lands  as-  ^^*  ^  widow  is  not  dowable  of  lands  assigned  to  another 

signed  for      womau  in  dower.     Thus  if  the  ancestor  of  a  married  man  dies, 

?ln8t.^3i  fl.     ^^^  ^®  endows  the  widow  of  such  ancestor  of  one-third  of  the 

4Rep.  I22fa.  lands  which  descended  to  him,  and  dies;  his  widow  will  only 

*  191  be  entitled  to  *a  third  of  the  remaining  two-thirds.     For  it  is 

a  maxim  of  law,  that  dos  de  dote  peti  non  debetf  this  rule  is  to 

be  found  in  Glanville  ;  the  reason  is,   that  when  the  heir  endows 

the  widow  of  the  ancestor,  the  assignment  defeats  the  seisin 

Lib.  6.  c,  17.   Tjijrhich  the  heir  acquired  T)y  the  descent  of  the  lands  to  him  ;  so 

Infra  c  4       ^^^  ^^®  widow  is  in  of  the  estate  of  her  husband ;  and  the  heir 

is  considered  as  never  having  been  seised  of  that  part. 
Bro.  4b.  21.  In  the  same  manner^  if  a  woman  on  whom  lands  de- 

Curtesy,  10.  gcend,  endows  her  mother,  afterwards  marries,  has  issue,  and 
dies  in  the  life-time  of  her  mother ;  her  husband  will  not  be 
entitled  to  an  estate  by  the  curtesy  in  those  lands,  whereof  die 
mother  was  endowed ;  because  the  daughter's  seisin  was  de- 
feated by  the  endowment. 

22.  The  rule  of  dos  de  dote  is  only  applied  where  dower  is 
actually  assigned  ;  if  no  dower  be  assigned,  it  does  not  take 
place. 
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2S.  Lands  subject  to  a  title  to  dower,  were  deidsed  to  a  per-  Hjlchln^  y. 
son  in  fee ;  he  died,  leaving  a  widow,  who  sued  for  dower,  and  y^rn.  409. 
recoyered  a  third  part  of  the  whole ;  without  any  regard  to  the 
title  of  dower  in  the  widow  of  the  testator  ;  who  had  not  made 
any  claim  to  it  The  Court  held,  that  as  the  testator's  widow 
had  not  recovered  dower,  it  was  to  be  laid  out  of  the  case :  so 
that  the-  dower  of  the  devisee's  widow,  was  not  to  be  looked  upon 
asdoe  de  dote.  (1) 

24.  It  appears  from  Magna  Chairta,  that  a  widow  was  not  A  castle. 

dowaUe  of  a  castle  or  fortress ;  nor  even  oS  a  cajntal  messuage,  \ 31  ^ 

where  it  was  capiilt  eomtaJtuiy  or  hixronitR.     This  doctrine  must 
however  be  understood  to  be  appUeable  to  baronies  by  tenure  ^ 

only;  therefore  the  circumstance  of  a  person's  being  erected  6«rrard  y. 
a  baron  by  letters  patent,  by  a  title  taken  from  a  principal  man-  Tu!^f  * 
non-house  in  his  possession^  will  not  make  ^that  house  ectput  hetro"         ^  1 92 
mm  ;  so  as  to  exclude  the  widow  from  claiming  dower  out  of  it 

25.  A  widow  was  never  allowed  dower  of  a  use,  nor  is  sfa^  Utetand 
now  entitled  to  dower  out  of  a  trust  estate ;  of  which  the  rea-  xu/u  k  if. 
eons  will  be  given  hereafter. 

26.  A  widow  is  not  entitled  to  dower  out  of  an  estate  con-  Mortgagtt. 
veyed  to  her  husband  by  way  of  mortgage ;  of  which  an  ac- 
count will  be  given  in  that  title. 

27.  It  has  been  stated,  that  in  the  case  of  an  estate  tail  the  ij^lnd  cShTT 
dower  of  the  wife,  and  the  curtesy  of  the  husband,  continue  af-  ty  ceasa 

ter  the  estate  is  determined.     But  there  are  several  other  cases  £^||^t«^  * 

where  dower  and  curtesy  cease  upon  the  determination  of  the 

estate,  1.  Where  the  fee  is  evicted  by  a  title  paramount,  both  lit.  «393. 

dower  and  curtesy  necessarily  cease.    2.  Where  the  seisin  of  ^**»  *  ^^ 

the  husband  is  wrongful,  and  the  heir  is  remitted,  by  wh^h  the 

wrongful  efirtate  is  deteimined  ;  the  right  to  dower  ceases.  3.  Tit  li»  6.  ft. 

Where  the  donor  enters  for  a  breach  of  a  condition,  the  right  to 

dower  and  curtesy  are  defeated.    4.  Where  a  person  has  a  l^^«P*^*' 

quaHfied  or  base  fee,  the  right  to  dower  and  curtesy  ceases  when  sackworih 

tiie  estate  is  detenmned.    5.  Where  an  estate  in  fee  is  made  de-  ▼.  Thuteii,' 

terminable  upon  some  partieular  event,  if  that  event  happens,  '^**'  ^^*  *•  ^'' 

dower  and  curtesy  cease  with  the  estate. 

28.  The  interest  which  widows  acquired  by  way  of  dower,  was  j^^^^^^  ^^ 
seldom  greater  than  for  thehr  own  lives  ;  unlesk  it  was  otherwisci  tbb  EtM: 
stipidaited  at  the  time  of  the  marriage.     And  in  England  dower 

does  not  sq[)pear  to  hsv e  ever  consisted  0^  more  fliaii  an  estate  for 


29.  Before  the  abolition  of  maitopy    tenures,   the  dovnpe^t  3^7^^"^ 
was  atteiMlant  on  the  heir,  or  whoever  else  was  entitled  to  Ae 
reversion,  for  the  third  part  of  the  services  ;  and  still  she  holds 


^m»b^t 


(1)  See  case  cited  in  noU,  1  QreeDUaf '1  Rejb  64. 
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♦193  of  the  heir  by  fealtj.     *The  assignment  of  dower  by  the  heir 

being  a  species  of  subinfeudation,  not  prohibited  by  the  statute 
quia  emptorea  ;  because  the  heir  does  not  depart  with  the  fee. 
^t*t?dt'*'*       ^^*  ^^  common  law  a  dowress  could  not  devise  com  which 
finbleouiiti.  she  had  sown,  nor  did  it  go  to  her  personal  representatives ;  but 
became  the  property  of  the  reversioner.     Because  the  widow 
being  entitled  to  an  immediate  assignment  of  dower,  after  the 
^;  death  of  her  husband,  if  the  lands  happened  to  be  sown  at  that 
'  time,  she  had  the  benefit  of  it,  which  made  her  case  different 
from  that  of  other  tenants  for'  life,  who  are  seldom  put  intff  pos- 
session of  lands  that  are  sown.     It  was  however  provided  by 
S  iDit.  «0,       the  statute  of  Merton  20  Henry  III.  c.  2.  that  a  dowress  might 
dispose, *by  wiD,  of  the  growmg  Corn ;  otherwise  that  it  should 
go  to  her  executors. 
?*m'^*na-      ^'*  Tenants  in  dower  were  under  the  same  restraints  re- 
tion.     *     '  specting    alienation   as  other  tenants    for  life.      But  where  a 
%  InBt  309.     dowress  aliened  by  feofiment,  and  the  feoffee  died  seised,  whereby 
the  entry  of  the  person  in  reversion  was  taken  away,  he  could 
have  no  writ  of  entry  ad  commwMm  legem^  until  after  the  de- 
cease of  the  tenant  in  dower ;  and  then  the  warranty,  which  at 
that  time  was  usually  inserted  m  all  deeds,  barred  the  reversion- 
er, if  he  was  heir  to  the  dowress ;  to  remedy  this,  the  statute  of 
Gloucester  6  Edw.  I.  c.  7.  provided,  that  upon  the  alienation  in 
fee,  or  for  life,  of  a  tenant  in  dower,  she  shall  forfeit  her  estate ; 
and  the  heir  shall  have  a  writ  of  entry  in  caeu  proviso,  in  the  life* 

Tit  36.  c.  10  *™®  ^^  *^  dowress. 

32.  By  the  statutes  11  Henry  VII.  c.  20.  and  32  Henry 

VIII.  c.  86.  it  is  declared  that  no  feoffment,  fine,  recovery  or 

warranty,  by  tenant  m  dower,  shall  create  a  discontinuance  of 
♦  194  *^  iniieritance,  or  take  *away  the  entry  of  the  heir,  or  person 

in  reversion :  but  that  all  such  acts  shall  operate  as  a  forfeiture 

of  her  estate. 
And  from  33.  Tenants  m  dower  are  not  entitled  to  commit  any  kind  of 

1  iSIt'67,  a.    ^^^'    It  is  somewhat  doubtful  whether  they  are  within  the 
».  1.  statute    6  "Ann.  c.  31.  respectiijg  accidental  fire. 

»nt«,  *  *•   ^     34.  It  was  lately  held  by  the  Court  of  Comanon  Pleas,  that 

if  land  assigned  for  dower  contain  an  open  mine  of  coal  or  lead, 
Not  tabj«et  ^^  dowress  may  work  it  for  her  own  benefit 
to  her  Hub-  *^-  The  widow  holds  her  dower  dischai^ed  from  all  incom- 
^^blawe..  brances  created  by  her  husband,  after  the  marriage,  because  up. 
1  iDst.  46  a.  ^»  ***«  husband's  death,  the  title  o£  the  wife  being  consummate, 
4IUp.  65  0.   has  relation  back  to  the  time  of  the  marris^e  ;  and  to  the  seisin 

which  her  husband  then  had ;  both  of  which  precede  such  in-» 

cumbrances. 

Vide  kiz.  *^-  IJ^w^r  ifi  even  protected  from  distress  for  a  debt  con- 

N.  &  16a      tracted  by  the  husband  to  the  crown,  during  the  marriage^ 
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1  NecAMity  of  an  AMigoment 
9.  Who  may  attign  Dow«r. 
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tt.  Remedies  against  an  improper  As- 
signment. 


S4.  JSffect  of  an  Assignment  of   Dow 

er« 
'H,  Action  for  recovering  Dower. 
38.  May  I»e  obtained  in  equity. 


Section  L 

UPON  the  death  of  her  husband,    the  right  to  dower,  SSISJS^*^ 
which  the  wife  acquired  by  her  marriage,  becomes  consummate :  iMnt. 
but  unless  the  precise  portion  of  land  which  she  is  to  have  is 
particularly  specified,  as  used  to  be  the  case  in  dower  ad  o$' 
Hum  eccleHiBy  she  cannot  enter,  till  dower  is  assimed  to  her. 
For  she  might,  in  that  case,  choose  whatever  part  of  the  lands  26. 
she  pleased  ;  which  would  be  injurious  to  the  heir.     The  wid* 
ow  has  therefore  no  estate  in  the  lands  of  her  husband  till  as- 
UKument,  for  the  law  casts  the  freehold  oa  the  heir  immediate* 
lyupon  the  death  of  the  ancestor. 

2.  A  widow  could  not  formerly  obtain  an  assignment  of  her  Jf®?"?*  ^^ 
dower  without  paying  a  nne  to  the  lord  ;  nor  could  she  mar- 
ry a  second  husband  without  his  license.  It  was  even  usual  for 
lords  to  force  widows  to  marry,  merely  for  the  purpose  of  oh-  - 
taming  a  fine.  It  was  therefore  provided  by  the  charter  of 
Henry  I.  and  also  by  Magna  Chartaj  that  widows  should  not 
*be  forced  to  marry  ;  or  be  obliged  to  pay  a  fine  for  the  assign- 
ment of  their  dower. 

3.  With  respect  to  the  persons  whose  duty  it  was  to  assign  ^^^    ^ 
dower,   the  heu-  in  common  cases,  as  lord  of  the  manor,  and  P^^^iJ^^ 
who  was  to  create  the  tenure,  assigned  dower.     If  there  was    '^'* 
any  dispute,  as  to  the  quantity  of  land  assigned,  it  was  detenmn- 
ed  by  the  pares  ctrtce,  in  the  court  baron.     But  the  suit  might  . 
be  removed  to  the  county  court,  and  also  to  the  king's  court. 

4.  No  person  can  regularly  assign  dower  who  has  not  a  \  i^^. 
freehold  estate  in  the  land.  But  where  a  disseisor,  abator,  or  3&7  b. 
intruder  assigns  dower,  it  is  good,  and  cannot  be  avoided  ;  un- 
less they  are  in  of  such  estates  by  firpud  and  covin  of  the  wid- 
ow, to  the  intent  that  she  may  be  endowed  by  them,  or  recover 
dower  against  them ;  in  that  case  the  assignment  may  be  avoid- 
ed by  the  entry  of  the  real  owner. 

6.  The  reason  why  such  an  assignment  of  dower  shall  be  1<1*»- 
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good  is.  because  the  widow 


a  right  to  dower,  she  might 


134 


TUle  VI.  Dower.     Ch.  ir.  §  21—48. 


LoDgrill^s 
743. 


Hoby  ▼. 
Hobj,  1 


Effect  of  aa 
Assignment,  of 
Dower.     1 
Inst^  36  a. 

♦  200 

Lit.  ♦  393. 
Gilb.  Uses, 
356—395. 


it ;  as  he  ought  to  have  assigned'  to  her  certain  chambers  or 

rooms. 

22.  In  another  case  the  sheriflf  was  committed  for  refusing 
to  make  an  equal  allotment  of  dower  :  and  for  taking  sixty 
pounds  to  execute  the  writ.  An  information  was  also  ordered 
against  him. 

23.  A  hill  was  brought  by  the  heir  to  be  relieved  against  a 
fraudulent  assignment  of  dower  by  the  sheriff ;  because  a  tlurd 
part  of  the  lands  was  assigned,  without  taking  notice  of  a  coal 
work  that  was  on  the  estate.  Tlie  plaintiff  offering  the  defend- 
ant one  entire  third,  both  of  land  and  coal  work,  by  way  of 
rent-charge  on  the  whole.  The  Court  ordered  that  she  should 
accept  thereof ;  or  that  otherwise  a  new  assignment  of  dower 
should  be  made. 

24.  The  widow  acquires  an  estate  of  freehold  by  the  assign- 
ment, without  livery  of  seimn  ;  because  *dower  is  due  of  com- 
mon right ;  and  the  assignment  is  an  act  of  equal  notoriety. 

25.  As  soon  as  dower  is  assigned,  the  widow  holds  by  the 
institution  of  the  law,  and  is  in  of  the  estate  of  her  husband.  So 
that  after  assignment,  she  is  considered  as  holding  hy  an  infeu- 

,  dation  immediately  from  the  death  of  her  husband  ;  therefore 
ante  a  3.  #  '  ^^  ^^^  '^  ^^^  considered  as  having  ever  been  seised  of  that  part 
20.  of  his  ancestor's  estate,  whereof  the  widow  is  endowed. 

26.  Where  dower  is  assigned,  there  is  a  warranty  in  law 
implied,  that  if  the  tenant  in  dower  is  impleaded,  she  shall  vouch 
the  heir  ;  and  if  evicted,  shall  recover  in  value  a  third  of  the 
remainder. 

27.  Where  the  heir  or  terre-tenant  refuses  to  assign  dower  to 
the  widow,  the  law  has  provided  her  with  several  remedies  for 
recovering  it.  The  first  of  these  is  the  writ  of  dower,  unde 
nihil  habet^  which  lies  where  no  dower  has  been  assigned  :  if 
any  part  of  dower  has  been  assigned,  the  widow  cannot  say, 
unde  nihU  habet^  and  therefore  she  must  have  recourse  to  the 
writ  of  right  of  dower  ;  which  is  a  more  general  remedy,  ex- 
tending either  Co  a  part,  or  to  the  whole. 

28.  Where  a  woman  was  disabled  from  suing  for  her  dower 
at  law,  she  was  always  relieved  in  equity.  And  now  it  is  set- 
tied  that  widows  labour  under  so  many  disadvantages  at  law, 

B.  1*  e.  K  »  a    froJ^  *®  embarrassment  of  trust  terms,  &c.  that  they  are  fully 
Shate  ▼.         entitled  to  every  assistance  which  a  court  of  equity  can  give 
c.  %  ^7.°  '     them,  not  only  in  paving  the  way  to  establish  their  right  at  law ; 
but  alo  by  giving  them  complete  relief,  when  the  right  is  ascer- 
tained. 


1  Inst  38  6. 
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29.  Where  a  mother  was  guardian  to  her  chSd,  and  received  H*?*'*°"  ^* 
the  rents  of  the  estate  of  which  she  was  dowable,  but  dower  was   i  p.  wna. 
never  assigned  to  her;  the  ^  Court  of  Chancery  held  that  the  'i^- 
want  of  a  formal  assignment  of  dower  was  nothing  in  equity,  ^^* 

for  still  the  right  in  conscience  was  the  same.  And  if  the  heir 
brought  a  bill  against  the  mother,  for  an  account  of  the  profits, 
it  was  just  that  a  court  of  equity  should,  in  the^account,  allow  a 
fiiird  of  the  profits  for  the  right  of  dower. 


TITLE  VI. 

DOWER. 

CHAP.  V. 
What  will  operate  a$  a  Bar  or  Satisfaction  to  Dotcer, 


2.  Attainder  of  the  Husband* 

6.  AttaiDderoftbe  Wife. 

7.  Elopement  with  an  Adnlterer. 
16.  Detinae  of  Cbartert. 

18.  Fine  or  Recorery. 

19.  Bargain  and  Sale  in  London. 
SO.  Jointure. 


2 1.  A  Devise  is  no  Bar  of  Dower. 
26.  Unless  so  estprossed,  and  then  the 

Widow  has  an  Election. 
31.  Sometimes  held  a  Satislaction. 
34.  A  Bequest  of  Personal  Estate  is  no 

Bar  to  Dower. 


Section  1. 

THE  right  to  dower  attaches  at  the  instant  of  the 
marriage ;  nor  can  it  be  defeated  by  the  alienation  of  the  hus- 
band alone.  Still  the  wife  may  be  barred  from  claimmg  dower 
by  seyeral  acts  subsequent  to  the  marriage. 

Attainder  of       2.  Formerly  if  a  man  was  attainted  of  treason  or  felony,  his 

?Inrt?4]rar  ^^®  ^^  thereby  barred,  not  only  of  her  dower  at  common  law, 
but  also  of  her  dower  ad  ostium  ecclesiaf  ex  assensu  patrisy 

^'  ^^*  and  customary  dower:  except  where  the  lands  were  held  in 
gorel-kind. 

S.  By  the  statute  1  Edward  VI.  c.  12.  the  rigour  of  the 
common  law  was  abated  in  this  respect,  it  being  thereby  enact- 
ed that  in  all  cases  where  the  husband  was  attainted  of  treason  or 
felony,  his  wife  should  have  dower.     But  a  subsequent  statute, 

♦^03^^**  6  &  6  Edward  VI.  c.  11.  revived  this  severity  agfiunst  the  wid- 
ows of  traitors,  who  are  now  barred  of  dower.  And  the  *  words 
of  the  act  being  general,  exclude  the  wife,  as  well  in  cases  of 
petit,  as  of  high  treason. 

4.  In  cases  of  mbprision  of  treason,  or  attainder  of  felony 
only,  the  statute  1  Edward  VI.  is  still  in  force ;  therefore  the 
widows  of  such  persons  are  entitled  to  dower.  And  where  of- 
fences have  been  made  felony  by  modem  acts  of  parliament,  the 
wife's  dower  is  in  general  expressly  saved. 

Willilin,  *•  '*  ^•^  resolved  in  S  &  4  PhiHp  &  Mary,  that  the  widow 

£^er,  140.      of  a  man  who  was  attainted  of  treason,  should  not  be  endowed 
nnst  41  a.    q{  iiujjjg  ^hicb  he  bad  aliened  before  the  treason ;  though  they 
were  not  forfeited. 
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6.  If  a   woman  be  attainted  of  treason  or  felony,  she  will  the  Wife, 
thereby  lose  her  dower  ;  but  if  pardoned  she  may  then  demand  L^"**'  ^J 
it,  though  her  husband  should  have  aliened  in  the  mean  time.         *^' 
For  when  this  impediment  is  once  removed,  her  capacity  to  be 
endowed  is  restored. 

7.  It  has  been  stated  that  a  divorce  on  account  of  adultery  is  Elopement 

wito  AH 

not  a  bar  to  dower.  But  by  the  statute  Westminster  2.  c.  34.  Adalterer- 
it  is  enacted,  that  if  a  wife  willingly  leaves  her  husband,  and  2  Init  433. 
continues  with  an  adulterer,  she  shall  be  barred  of  her  action  to 
demand  dower,  if  she  be  convicted  thereupon  ;  except  her  hus- 
band willingly,  and  without  coercion  of  the  church  reconcile 
her,  and  suffer  her  to  dwell  with  him  ;  in  which  case  she  shall  be 
restored  to  her  action. 

8.  Lord  Coke,  in  his  comment  on  this  statute,  observes  on  the     '*'  *   ^' 
words  si  spante  reliquerit  virum  suum^  et  abieritf  et  moretwr  ctm 
adultero  ;  that  although  the  words  of  this  branch  be  in  the  conp 
junctive,  yet  if  the  woman  be  taken  away,  not  qwnXe,  but  against 

her  will,  and  after  consent,  and  remain  with  the  adulterer,  with- 
out being  reconciled  ;  she  shall  lose  her  dower.  For  the  cause 
of  the  bar  of  her  dower  is  not  *the  manner  of  her  going  away,  *04 

but  the  remaining  with  the  adulterer,  without  reconciliation. 

9.  He  also  observes  upon  the  words  moretu  cum  adultero^  that         ' 
although  she  does  not   continually  remain  with  the  adulterer, 

yet  if  she  be  with  him,  and  commits  adultery,  it  is  a  tarrying 
witWn  the  statute.  Also  if  she  once  iremains  with  the  adulterer, 
and  after  he  keeps  her  against  her  will ;  or  if  the  adulterer  turns 
her  away,  yet  she  shall  be  said  morari  cwn  adultero,  within  the 

10.  He  further  observes,  that  if  a  woman  who  has  eloped  from  rgjohiwRep. 
ber  husband  with  an  adulterer,  is  afterwards  reconcfled,  and  'J^.®***™' 
cohabits  with  her  husband,  by  coercion  of  the  church,  yet  she 

will  be  barred  of  her  dower.  •  t   ♦  jsc 

11.  If  a  woman  goes  away  with  another  man,  with  her  hus-  '  "'*•  ^** 
band's  consent,  and  afterwards  that  man  commits  adultery  with 

her  and  she  remained  with  Wm,  without  being  reconciled  to 
her  husband,  she  shall  be  barred  of  her  dower. 

12.  There  is  a  curious  case  in  the  rolls  of  parliament  SO  Vol.  l.  I4e. 
Edward  I.  Where  a  man  by  deed  granted  his  wife  to  another, 

with  whom  she  eloped  and  lived  in  adultery.     It  was  determin- 
ed,  1.  that  it  was  a  void  grant :  2.  that  it  did  not  amount  to  a    ;"'^-  *^- 
license  ;  or  at  least  was  a  void  license  :  S.  that  after  elopement 
there  should  not  be  any  averment  quod  tkon  fuU  adulterium ;  Coot  ▼. 
though  she  married  the  adulterer  after  her  first  husband's  death :  ^'J^f'^ 
therefore  that  she  was  barred  of  dower.     A  sentence  of  purga-  s,  V. 
Vol.  I,  18 
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tion  of  adultery  in  the  ecclesiastical  court  was  also  produced, 
but  it  was  not  allowed  to  have  any  eflfect. 

13.  Where  the  friends  of  the  husband  removed,  him  frctoi  his 
wife,  published  that  he  was  dead,  and  'persuaded  the  wife  to 
marry  another  man,  though  *the  wife  lived  in  adultery,  yet  in- 
asmuch as  mm  reliquit  virum  sponte^  it  was  held  that  she  did  not 
forfeit  her  dower. 

14.  With  respect  to  the  circumstances  necessary  to  prove 
a  vQluhtary  reconciliation  by  the  husband,  Lord  Coke  says  co- 
habitation b  not  sufficient,  without  reconciliation  made  by  the 
husband,  sptmte :  so  that  cohabitation  only  in  the  same  house 
with  the  husband  will  not  avail.  But  in  the  following  case, 
cohabitation  as  man  and  wife  appears  to  have  been  held  a  suffi- 
cient proof  of  reconciliation. 

15.  Reconciliation  being  pleaded,  evidence  was  given  that 
the  husband  and  wife  had,  after  the  elopement,  slept  together 
several  nights,  and  in  divers  places,  and  demeaned  themselves 
as  man  and  wife.  It  was  objected  that  they  never  lived  together 
in  one  house,  but  were  apart ;  and  the  wife  continued  in  adul- 
tery, with  one  or  more,  during  the  life  of  the  husband,  sed  nan 
allocatur ;  for  there  might  have  been  divers  elopements  and  di- 
vers reconciliations :  and  the  defendant  ought  to  take  issue  on 
one,  at  his  peril 

16.  If  in  a  writ  of  dower,  the  tenant  pleads,  that  the  de- 
mandant detains  the  charters  of  the  estate,  and  she  denies  the 
fkct,  which  is  found  against  her,  she  shall  lose  her  dower. 
But,  1.  the  charters  ought  to  relate  to  the  land  whereof  dower 
is  demanded.  2.  He  who  pleads  this  plea  ought  to  shew  the 
certainty  of  the  charters ;  whereupon  a  certain  issue  may  be 
joined :  as  &At  they  are  in  a  chest  or  box,  locked  or  sealed, 
which  imports  sufficient  certainty.  3.  No  stranger,  though  he 
be  tenant  to  the  land,  and  has  the  evidences  conveyed  to  him, 
can  plead  detinue  of  charters. 

17.  In  seyeral  cases  the  heir  is  in  the  degree  of  a  stranger^ 
and  therefore  shall  not  plead  detinue  of  ^charters.  1.  If  the 
heir  has  the  land  by  purchase.  2.  If  he  has  delivered  the  char- 
ters to  the  widow ;  for  then  she  has  them  by  his  own  act.  3.  If 
the  heir  be  not  immediately  vouched.  4.  If  he  comes  in  as 
vouchee.  6.  If  he  comes  in  as  tenant  by  receipt.  The  reason 
is  manifest,  if  the  trae  form  of  pleading  in  that  case  be  observ- 
ed :  for  he  who  pleads  detinue  of  charters,  in  bar  of  dower, 
ought  to  plead  that  he  has  been  always  ready  and  yet  is,  to  render 
dower,  if  the  demandant  would  deliver  to  him  his  charters. 
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IS.  If  a  woman  joins  with  her  husband  in  lerying  a  fine,  ^'"*  ^  ^^' 
or  suffering  a  conunon  recovery,  of  lands  whereof  she  is  dowa-       * 
ble,  she  will  thereby  effectually  bar  herself  from  claiming  dow- 
er out  of  those  lands.     The  principles  upon  which  this  doctrine  Tit.Ss^  3a, 
is  founded,  will  be  explained  hereafter. 

19.  By  the  custom  of  London,  a  married  woman   may  bar  ^*'«**''  ■"* 
herself  of  dower,  by  a  deed  of  Bargain  and  sale,  acknowledg-  don!  '  Bohoa 
cd  before  the  lord  mayor,  or  the  recorder,  and  one  alderman ;  P'»^'  Lond. 
and  enrolled  in  the  court  of  hustings.     The  wife  being  exam- 
ined separately  from  her  husband,  as  to  her  consent. 

20.  The  most  usual  mode  of  barring  dower,  in  modem 
times,  is  by  means  of  a  jointure  settled  on  the  wife  before  mar- 
riage :  of  which  an  account  will  be  given  in  the  next  title.  j^  derise  ii 

21.  Every  devise  or  bequest  in  a  will  imports  a  bounty,  no  Bar  of 
therefore  cannot  in  general  be  averred  to  be  given  as  a  satisfac-  i  i^t.'^^ss  6w 
tion  for  that  to  which  the  devisee  is  by  law  entitled.     In  con-  4  Rep.  4  a. 
sequence  of  tliis  principle  a  devise  cannot  be  averred,  even  in 

equity,  to  be  in  satisfaction  of  dower  ;  unless  it  be  so  express- 
ed in  the  will.     1.  Because  a  devise  implies  a  consideration 
in  itself;  and  cannot  be  averred  to  be  for  the  use  of  any  other  Tit  38.  c.  1. 
person  than  the  devisee,  unless  it  is  sp  *  expressed  in  the  will;  *  207 

no  more  can  a  devise  be  averred  to  be  for  satisfaction  of  dow- 
er ;  unless  it  is  so  expressed.     2.  A  all  wills  of  land  must  be  I^^Mi  c.  9. 
m  writing,   no  averment  respecting   the  intention  of  the  tes- 
tator is  admissible,  which  cannot  be  collected  from  the  words  of 
the  will  itself. 

22.  A  person  being  indebted,  devised  part  W  his  lands  to  his  Hitchin,  * 
wife,  but  did  not  mention  it  to  be  in  bar  of  dower ;  and  devised  P'«c.  io  Cha. 
the  residue  to  his  executors,  till  his  debts  were  paid.     The  wife 

brought  a  writ  of  dower,  and  recovered  her  dower.  The  heir 
filed  a  bill  in  chancery  against  her,  to  be  relieved  ;  the  court 
said  the  devise  was  not  to  be  looked  upon  as  a  recompense  or  bar 
of  dower ;  but  as  a  voluntary  gift. 

23.  If  a  husband  devises  lands  to  hb  wife  during  her  wid-  ^^  johni. 
owhood  only ;  or  restrains  the  devise  in  any  other  manner,  so  Cha.  Rep. 

\^  as  to  render  it  less  beneficial  than  dower,  a  court  of  equity  will  ^gx)  **"^* 
not  interfere ;  but  the  wife  will  be  allowed  to  take  both  the  thing  l^awrenc*  y.' 
devised,  and  also  her  dower.  i  Ld.  Raym. 

24.  W,  Lawrence  devised  lands  of  the  annual  value  of  ISOl.  438. 

to  his  wife  during  her  widowhood  ;  after  the  determination  of  534^*"** 
that  estate  he  devised  the  same  premises,  together  with  all  his 
other  lands,  to  trustees  for  a  term  of  24  years,  in  trust  for  the 
•  payment  of  his  debts  aind  legacies ;  as  a  farther  provision  for 
his  wife,  he  directed  that  after  two  years  of  the  term  were  ex- 
pired, bis  trustees  should  permit  her  to  receive  the  rents  and 
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profits  of  another  farm  of  901.  per  annum^  for  the  remiunder  of 
the  ssdd  term  of  24  years,  so  long  as  she  should  continue  a  wid« 
ow.  The  widow  entered  upon  the  lands  devised  to  her,  and 
afterwards  brought  a  writ  of  dower,  to  which  was  pleaded  the 
devise,  with  an  averment  that  the  same  wa^  m  satisfaction  of 

♦^'£08  *her  dower*     Upon  demurrer  to  this  plea,  judgment  was  giv- 

en for  the  demandant. 

2  Vera.  365.       A  bill  was  then  exhibited  in  Chancery,  to  be  relieved  from  this 

«18. '  judgment :  Lord  Somers  decreed  a  perpetual  injunction  against 

the  widow,  to  stay  her  further  proceeding  upon  the  judgment  in 
dower. 

The  cause  was  reheard  by  Lord  Keeper  Wright,  who  order- 
ed a  case  to  be  stated.  L  Whether  the  defendant  was  barred 
of  her  dower  by  the  devbe  in  the  will,  or  not.  2.  If  she  vvas 
not  barred  of  her  dower,  by  such  devise,  whether  the  plaintiff 
ought  to  be  relieved  in  that  court.  A  case  was  accordingly 
stated,  and  in  1702  the  cause  came  on,  upon  the  case  so  stated ; 
when  his  lordship  declared  that  he  had  fully  considered  of  the 
matter,  but  conceived  there  was  nothing  in  the  testator's  will 
that  cUd  intend  that  the  defendant  should  be  barred  of  her  ,dow- 
er :  in  case  any  such  thing  did  appear  by  the  will,  the  same 
would  only  be  a  bar  at  law,  not  in  that  court,  and  as  the  mat- 
ter had  been  already  detenfiined  at  law,  he  reversed  so  much  of 
the  former  decree  as  awarded  a  perpetual  injunction  against  the 
defendant's  proceeding  at  law  upon  her  judgment  in  dower. 

The  cause  was  brought  on  again  by  a  remainder-man  before 
Lord  Cowper  in  #M5,  who  declared,  as  to  the  question  of  dow- 
er, that  it  being  a  point  of  right,  and  so  doubtful  in  its  nature, 
that  the  court  had  been  of  different  opinions  about  it ;  and  the 
determination  in  1702  having  remained  so  long  unquestioned  ; 
he  did  not  think  fit  to  make  any  variation  from  what  was  then 
determined. 

Ct^ASX^  ^^  ^^ appeal  from  this  decree  to  the* House  of  Lords,  it  was 

contended  for  the  appellant,  that  it  would  be  against  the  rules  of 
natural  equity  and  justice,  if  the  respondent  should  be  permitted 

*  109  *^  *enjoy  the  estates  devised  to  her  by  her  husband's  will,  and 

at  the  same  time  disappoint  hb  intention,  by  insisting  on  her 
dower  ;  for  which  the  lands  devised  were  far  more  than  an  equi- 
valent. On  the  other  side  it  was  said  to  be  no  where  expressed, 
nor  to  be  collected  from  the  words  of  the  will,  that  the  lands 
devised  to  the  respondent,  were  for  her  jointure,  or  in  bar  of 
her  dower  ;  neither  could  it  be  so  averred  at  law,  or  in  a  court 
of  equity  ;  she  having  no  estate  for  life,  but  for  her  widowhood  , 
only.     The  decree  was  affirmed* 
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25.  A  person  devised  lands  to  his  wife  for  life,  and  devised  LeuoQ  r. 
other  lands  to  his  brother  and  his  heirs.     The  wife  entered  in-  L«mon, 
to  the  lands  devised  to  her,  which  were  of  more  value  than  her  se^)"' 
dower  ;  she  afterwards  claimed  dower  of  the  rest,   and  had 
ju<%ment.     The  brother  brought  hb  biU  in  Chancery  to  be  re- 
lieved.    The  case  of  Lawrence  and  Lawrence  was  cited  for 
the  defendant,  to  prove  that  the  wife  should  have  dower  not- 
withstanding a  devise  to  her  for  life  of  lands  by  her  husband  ; 
unless  declared  to  be  in  lieu  and  satisfaction  of  dower.     Lord 
Parker  said  that  this  point  had  been  determined  in  the  house  of  Northcot/' 
Loiids  ;  and  dismissed  the  bill.  3  Atk.  430, 

26.  If  it  be  expressed  in  a  will  that  the  devise  is  made  in 

lieu   and   satisfaction  of  dower ;  or  on  condition  that  the  wife  preswV^and 
shall   not  claim  dower ;  then  the  wife  cannot  have  both ;  for  then  the 
that  would  be  repugnant  to  the  intention  of  the  testator.     The  an'dkction!  > 
wife  must  therefore  in  such  a  case  make  her  election.  Leake  ▼. 

27.  A  man  devised  a  third  part  of  his  lands  to  his  wife,  in  4  r"!*  4*^1, 
recompenceof  her  dower.     The  wife  entered  on  the  lands  de- 
vised  to  her ;  it  was  resolved  that  shJd  was  thereby  barred  of 

dower.  Bash's  Case. 

*28.  A  person  devised  his  lands  to  his  wife  till  P.  his  daugh-  ^^®''»  ^^' 
ter  attained  the  age  of  nineteen,  afterwards  to  P.  in  tail,  remain-  **^ 

der  over  in  fee.     He  devised  further,  that  P«  should  pay,  after  Gk)9iing  v. 
her  age  of  nineteen,  12/.  per  annum  to  his  wife  in  recompence  Warburton. 
of  her  dower ;  if  she  failed  of  payment,  that  his  wife  should  123! 
have  the  land  for  her  life.     The  wife,  before  P.  attained  nine- 
teen, brought  a  writ  of  dower,   and  recovered  a  third  part ;  - 
after  P.  attained  nineteen,  the  wife  entered  for  non-payment  of 
the  12/.     The  question  was,  whether  her  entry  was  lawful. 

It  was  adjudged,  that  the  wife  having  recovered  a  third  part 
m  the  dower,  she  should  not  have  the  rent ;  as  it  was  against  the  . 
intention  of  the  testator  that  she  should  have  both  ;  that  the^^ 
acceptance  of  one,  was  a  waiver  of  the  other. 

Upon  a  writ  of  error  this  judgment  was  affirmed. 

29.  A  man  devised  his  personal  estate  to  trustees,  in  trust  Lesquire  ▼. 
that  his  widow  should  receive  thereout  100/.  a  year  during  her  Ff^h*'j34. 
life,  in  lieu  and  discharge  of  her  dower.     The  wife  received  this 
annuity  for  many  years,  then  brought  a  writ  of  dower.     De- 
creed, that  the  wife  was  barred  of  dower,  as  long  as  the  per- 
M>nal  estate  was  sufficient. 

*  SO.  With  respect  to  the  acts  which  will  amount  to  an  elec- 
tion, and  the  time  within  which  they  must  take  place,  they  will  Tit.  38.  c.  ?. 
he  stated  hereafter. 

31.  Notwithstanding  the  doctrine  established  in  the  case  of  ^ometimes^^ 
Lawrence  v.  Lawrence,  and  the  frequent  recognition  of  it,  devi-  faction. 
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ses  have  been  ^ometiines  deemed  a  satisfaction,  in  equity,  for 

dower  on  account  of  strong  and  special  circumstances ;  as  where 

allowing  the  widow  to  talce  a  double  provision  would  have  been 

quite  inconsistent  with  the  dispositions  of  the  will. 

^  *32.  A  person  devbed  to  his  wife  an  annuity  of  2001.  a 

v'li   R    1      year,  to  be  issuing  out  of  his  lands,*  with  power  of  distress  and 

T.  Galway,  1  entry  ;  subject  thereto,  he  devised  his  real  estates  to  his   daugb* 

^'^'  \  ^b^'    ^®^  ™  strict  settlement ;  and  directed  all  his  personal  estate  to 

683.^  be  invested  in  land,  and  settled  to  the  same  uses. 

One  of  the  questions  in  this  case  was,  whether  the  wife  was  to 
take  this  annuity  in  satisfaction  of  her  dower,  or  not. 

Two  cases  were  cited  :  the  first  Pitts  v.  Snowden,  where  a 
man  devised  to  his  wife  an  annuity  of  501.  a  year,  payable  out 
of  his  freehold  and  copyhold  estates,  with  a  clause  of  entry  and 
distress  ;  and  subject  thereto,  he  gave  hb  freehold  estates  to  his 
three  sisters.  Lord  Hardwicke  decreed  that  the  widow  was  en- 
titled to  dower,  and  also  to  the  annuity.  The  second,  Ar- 
nold v.  Kemstead,  where  a  testator  gave  some  leaseholds  to  his 
wife  for  life,  and  also  102.  a  year  during  her  life,  or  so  long  as 
she  should  continue  a  widow,  out  of  the  rents  of  his  freehold  es- 
tates, but  without  any  clause  of  entry  or  distress  ;  and  devised 
all  his  freehold  estates  to  his  son.  Lord  Northington  decreed 
that  the  widow  must  elect  either  her  dower,  or  the  annuity,  but 
could  not  take  both. 

Lord  Camden. — The  case  now  before  the  court  is  more  ex- 
actly correspondent,  in  the  form  of  the  devise,  to  Pitts  v.  Snow- 
den,  than  to  the  other  case ;  for  in  these  two  cases  there  is  an 
express  clause  of  entry  and  distress,  whereas  there  is  no  such 
power  in  Arnold  v.  Kemstead,  and  they  more  particularly  re- 
semble each  other  in  another  circumstance  ;  as  the  annuity  in 
both  is  chained  upon  other  funds,  not  subject  to  dower,  as  well 
as  upon  the  dowable  estate ;  whereas  in  Arnold  v.  Kemstead 
the  annuity  is  made  to  issue  only  out  of  the  freehold  estate, 
*  212  *subject  to  dower.     These  two  being  alike  in  all  their  circum- 

stances, I  must  admit  that  Pitts  v.  Snowden  is  an  authority  in 
point  one  way ;  Arnold  \.  Kemstead  the  other  :  The  question 
upon  this  case  is  this  :  1.  Whether  if  a  rent-charge  is  given  to 
the  widow,  issuing  out  of  tLe  estate  subject  to  dower,  with  power 
of  distress,  this  devise  shall  operate  as  a  bar,  or  satisfaction  of 
dower.  I  am  of  opinion  that  it  shall ;  because  the  claim  of 
dower,  1 .  disappoints  the  will ;  and  2.  is  inconsistent  with  it 
vide  Tit.  38.  It  is  admitted  tiiat  every  devisee  must  confirm  the  vrill  in  toto.  If 
he  claims  any  interest  under  it ;  and  must  consequentiy  forfeit 
such  interest,  if  he  impeaches  or  interrupts  any  part  of  it.  In 
this  case  the  will  is  contradicted  by  the  claim  of  dower,  1.  Be- 
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cause  it  puts  the  trustees  out  of  possession  ;  for  they  cannot  hold 
the  whole,  subject  to  the  annuity  and  distress,  without  being  in 
possession  of  the  whole  ;  nor  can  the  annuitant,  consistent  with 
the  will,  take  possession  of  any  part,  because  her  right  accrues 
upon  default  of  payment.  And  though  the  present  case  gives 
the  right  of  entry  upon  the  whole,  or  any  part,  in  more  explicit 
terms  than  Ktts  v.  Snowden,^et  the  general  power  of  entry, 
and  distress,  in  Pitts  V.  Snowden,  is  tantamount  in  this  particu- 
lar. The  possession  therefore  of  the  trustees  being  coextensive 
with  the  annuities  and  the  distress,  it  is  not  possible,  in  such  a 
ease,  to  make  the  land  subject  to  the  dower  and  the  rent-charge 
at  the  same  time ;  because,  as  annuitant,  the  widow  must  be 
oat  of  possession  of  the  whole ;  as  dowress,  she  must  be  possessed 
of  a  part.  Hence  it  follows,  that  where  the  testator  gives 
the  estate,  subject  to  the  annuity,  as  he  doth  in  this  case,  he 
must  be  intended  to  give,  subject  to  the  annuity  only ;  and  the 
residue  of  the  rents  and  profits  being  given  to  *the  devisee,  must  *  2l3k 

exclude  all  charges,  except  only  the  annuity.  In  this  view  of 
the  matter,  the  widow,  by  the  claim  of  dower,  disappoints  the 
will  in  the  most  essential  part  of  the  testator's  plan,  by  reducing 
the  interest  of  the  devisee,  and  loading  the  estate  with  an  addi- 
tbnal  burthen.  2.  The  claim  of  dower  is  inconnstent  with  the 
will  in  another  light,  as  it  will  diminish  the  annuity  itself; 
which  is  contrary  to  the  very  words  of  the  will.  The  annuity 
is  either  given  over  and  above  the  dower,  or  in  satisfaction  of 
it ;  he  intended  only  one,  or  he  intended  both  ;  if  both,  he  m- 
tended  both  should  be  enjoyed  in  their  full  extent ;  the  whole 
anniuty,  and  the  whole  dower.  Now,  can  the  widow  enjoy  the 
annuity,  as  the  will  has  given  it,  if  she  claims  her  dower?  it  is 
most  clear  that  she  cannot ;  for  if  she  enters  into  a  third,  in 
right  of  her  dower,  she  must  sink  so  much  of  her  annuity,  as 
that  third  ought  to  bear  in  proportion  :  that  is  a  violation  of  the. 
▼ill.  And  whether  the  annuity  clashes  with  the  dower,  or  the 
dower  with  the  annuity,  it  is  equally  decisive  ;  for  she  can  nev- 
er enjoy  both,  unless  both  can  be  reconciled  to  the  will,  nor  is 
there  any  pretence  to  say  that  the  whole  annuity,  by  an  equita- 
ble marshalment,  shall  be  thrown  upon  the  two  remaining  thirds, 
because  that  would  in  terms  contradict  the  will,  which  charges 
the  whole,  and  gives  the  power  of  distress  upon  the  whole.  This 
is  sufficient  to  shew  the  testator's  intention  ;  it  is  an  intention 
that  does  not  stand  upon  a  loose  presumption,  but  from  the  mode 
of  devising  in  the  will  itself;  and  then  the  case  comes  within 
Ae  ruleofNoys  v.  Mordaunt,  that  no  person  shall  dispute  a  ^..  3^  t^ 
will,  who  takes  luider  it.  This  rule  is  universal,  and  without 
^ception ;  and  a  dowress  has  no  more  right  to  be  exempted 
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*  214  from  it  than  any  other  devisee.     The  cSises  of  Lawrence  *v. 
***^^i  Lawrence,  Hitchin  v.  Hitchin,  and  Lemon  v.  Lemon,  may  be 

all  admitted  to  be  good  law ;  the  will  in  all  these  cases  being 
consistent  with  the  claim  of  dower.  In  all  of  them  the  dowable 
estate  was  devised  generally ;  and  as  the  testator  had  not  ex- 
pressed the  wife's  bequest  to  be  in  satisfaction,  the  Court  would 
not  presume  it,  and  the  estate  passed,  cum  onere.  There  no 
violence  was  done  to  the  will ;  and  the  wife  took  no  more  firom 
.  the  devisee,  than  the  testator  intended  she  should  ;  nothing  being 
declared  to  the  contrary.  But  where  the  dowable  estate  is  so 
divided,  that  the  claim  of  dower  makes  a  material  change  in  the 
will  itself,  as  it  does  here,  the  widow  must  be  barred  by  ne- 
cessary implication.  For  where  is  the  difference  between  de- 
claring that  she  shall  not  hold  both,  and  devising  so  that  she 
cannot  hold  both,  without  disturbing  the  will :  therefore,  if  the 
claim  of  dower  will  disappoint  the  will,  she  is  barred  of  her 
dower  l)y  necessary  implication ;  which  will,  according  fo  the 
doctrine  of  all  the  cases,  be  equivalent  to  an  express  implication. 
I  will  now  say  a  word  upon  the  case  of  Arnold  v.  Kempstead. 
There  is  no  power  of  distress  in  that  will,  and  yet  I  do  not  think 
it  substantially  within  the  reason  of  the  other  two  cases ;  for 
the  very  gift  of  an  annuity  to  the  wife,  out  of  the  dowable  es- 
tate, does,  from  the  nature  of  the  interest,  throw  her  out  of 
possession,  and  makes  the  claim  of  dower  inconsistent  with  the 
will.  I  must  not  conclude  without  taking  notice  of  a  circum- 
stance that  may  be  urged  against  my  opinion,  as  a  proof  of  in- 
tention in  the  testator  to  give  both  dower  and  annuity  to  the 
wife  ;  that  is,  that  the  annuity  is  made  to  issue  out  of  more  than 
the  dowable  estate ;  from  whence  it  may  be  argued  that  the 
testator  enlarged  the  fund  for  payment,  in  order  to  leave  suf- 

*  216  ficient  for  the  satisfaction  *of  both  the  demands.     I  answer,  first, 

that  it  is  totally  unknown  whether  he  extended  the  charge  and 
the  remedy  with  that  view ;  it  is  at  most  but  a  conjecture  ;  and 
it  may  as  reasonably  be  supposed  that  he  meant  only,  by  aug- 
menting the  security,  to  give  an  easier  and  safer  remedy  for  re- 
covering the  annuity ;  as  nothing  is  more  common,  where  a 
rent-charge  is  granted,  than  to  charge  an  estate  of  ten  times  the 
value  for  the  payment  of  it :  2^  that  this  supposed  inten- 
tion is  rebutted  by  a  declared  intention  to  the  contrary,  mani- 
fested and  expressed  in  the  will  itself.  I  wish  these  cases 
could  have  been  reconciled,  feeling  in  myself  a  modest  unwil- 
lingness to  sit  in  judgment  upon  two  men  greatly  superior  to 
myself  in  learning,  as  well  as  capacity:  but  that  which  in  a 
private  man  would  have  been  presumption,  is  an  indispensable 
duty  in  a  judge.     The  tax  is  imposed  on  me  by  my  office,  and 


Title  VI.  Dower.  Ch.  v.  4  32—35.  1*5 

I  undertake  it  with  more  ease  of  mind,  knowing  that  there  is  a 
jurisdiction  superior  to  us  all,  which  is  able  to  confirm  or  reverse 
my  opinion,  by  a  final  decision.  Decreed  that  the  widow  must 
make  her  election.! 

33.  There  are  however  several  modem  cases,  where  a  devise 
of  an  annuity  to  the  wife,  either  entirely  or  partly  charged  on 
the  estates  out  of  which  she  is  dowable,  together  with  the  gift  of 
those  estates  to  another,  or  a  devise  of  them  to  trustees,  has  been 
held  not  to  be  in  satisfaction  of  dower,  but  the  widow  has  been 
allowed  to  have  both.^ 

*34.  A  bequest  of  the  residue  of  personal  estate  generally,  *^^ 

will  not  be  considered  as  a  bar  or  satisfaction  of  dower.  PtrwBia*!^ 

85.  A  man  by  his  will,  taking  notice  of  his  wife's  title  to  dow-  tato  Ib  bo 
er,    made   a  provision  for  her   out  of  his   personal    estate  by  ^^'AyrJsr" 
way  of  residue.     This  was  insisted  on  to  be  an  implication  to  'WiiUi,  i 
bar  dower.     Lord  Hardwicke  rejected  the  idea  ;  because,  by  ^*'* 
the  claim  of  dower,  the  wife  did  not  break  in  on  the  wUl ;  and 
this  was  the  stronger  as  it  was  only  a  residue  ;  which  acciden- 
tal benefit  he  might  intend  she  should  have,  as  well  as  dower.  (1) 

t  Vide  Jones  v.  CoUier,  Aoib.  750.  Wake  ▼.  Wake,  3  Bro.  R.  S55.  1 
Ves.  Jais.  335.  Pearson  ▼.  Pearson,  1  Bro.  R.  292.  Boynton  t.  BoTnton,,! 
Bro.  Rep.  445. 

X  Vide  Foster  v.  Cook,  3  Bro.  R.  347.  Frenclk  t.  Davies,  2  Ves.  Jun.  672. 
Strabam  r.  Satton,  3  Ves.  249.    Oreatorex  ▼.  Carey,  6  Ves.  616. 

(t)  In  Matsaehuteltst  a  wife  may  debar  herself  of  dower  in  tbe- lands  of  her 
hosband,  by  .fining  with  him  in  a  conveyanee.  7  Mass.  Rep.  90.  9  Mas*. 
Rep.  172.  But  it  is  not  sufficient  for  her  merely  to  put  her  signature  and 
•eal  to  the  instrument  without  words  implying  an  intention  on  her  part  to  re- 
linquish her  claim  to  dower  in  the  lands  conveyed  by  ber  husband.  See  9 
Mass.  Rep.  220. — See  also  Stearns  on  real  actions  p.  290. 
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0^.^  ^f  IN  consequence  of  two  maxims  of  the  common  law  :— 

Jointuesy        1.  That  no  right  can  be  barred  till  it  accrues :    2.  That  no 

Caw??  Rep.  "*^*  ^^  ^^^  *^  ^  estate  of  *freehold  can  be  barred  by  a  col- 
i.Giib.UseBi  lateral  satisfaction;  it  was  found  imposcdble  to  bar  a  woman 
Sift  of  dower  by  any  assurance  of  lands,  either  before  or  during  the 

marriage.  For  a  wife  having  acquired  a  right  to  be  endowed 
of  a  third  part  of  all  her  husband's  lands  at  the  moment  of  her 
marriage,  this  right,  like  all  others,  could  only  be  extinguished 
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by  a  release.  And  no  such  release  of  the  wife  either  before  or 
during  the  marriage,  would  be  valid.  For  if  before  the  mar- 
riage it  was  no  bar,  because  at  the  time  of  making  it  the  woman 
had  no  title  to  dower ;  and  therefore  a  release  from  her  then,  '^**'  ^'  ^  ^* 
would  be  no  bar  to  a  right  which  accrued  to  her  after. 
If  it  was  made  during  the  marriage  it  was  absolutely  void,  the 
wife  not  being  then  m  juris.  And  no  estate  limited  to  the 
wife  during  the  marriage  could  bar  her  of  dower,  because  no 
right  or  title  to  a  freehold  estate  can  be  barred  by  a  collateral 
satisfaction. 

2.  Every  woman  therefore  became  entitled  upon  her  mar- 
riage to  one-third  of  all  her  husband's  real  estates,  however 
small  her  fortune  might  be.  Such  an  inequality  was  one  of  the 
reasons  why  so  much  land  was  conveyed  to  uses,  a  widow  not 
being  dowable  of  a  use ;  when  the  practice  oi  vesting  estates 
in  feoffees  to  ules  became  general,  it  was  usual,  on  all  marriag- 
es, for  the  friends  of  the  woman  to  procure  the  intended  husband  ^  ^^'  ^^li, 
to  take  an  estate  from  his  feoffees,  and  limit  it  to.  himself  an4 

his  intended  wife  for  their  lives,  in  joint-tenancy  or  jointure ; 
from  whence  arose  the  word  jointure  ;  lest  the  wife  should  be 
totally  unprovided  for,  at  the  death  of  her  husband. 

3.  When  the  statute  of  uses  transferred  the  legal  estate  to  ^'^^  11.  ••S. 
those  who  were  entitled  to  the  use  of  lands,  all  women  then  mar- 
ried would  have  become  dowable  of  such  lands  as  had  been  held 

to  the  use  of  their  ^husbands  ;  and  would  also  be  entitled  to  any  *  319 

particular  lands  that  were  ^settled  on  them  in  jointure.  As  this 
would  have  been  a  maiufest  wrong,  the  following  clause  was  in- 
serted in  the  statute  of  uses. 

4.  "  Whereas  divers  persons  have  purchased  or  have  estate  ^*cfl^f *«. 
made  and  conveyed  of  and  in  divers  lands,  tenements  and  here- 
ditaments, unto  them  and  to  their  ^ves,  and  to  the  heirs  of  the 
husband  ;  or  to  the  husband  and  to  the  wife,  and  to  the  heirs  of 

their  two  bodies  begotten,  or  to  the  heirs  of  one  of  their  bodies 
begotten  ;  or  to  the  husband  aiid  to  the  wife,  for  tenn  of  their 
lives,  or  for  term  of  life  of  the  said  wife  ;  or  where  any  such 
estate  or  purchase  of  any  lands,  &c.  hath  been  or  hereafter  shall 
be  made  to  any  husband  and  to  his  wife  in  manner  and  form 
above  expressed ;  or  to  any  other  person  or  persons,  and  to  their 
heirs  and  assigns,  to  the  use  and  behoof  of  the  said  husband  and 
wife,  or  to  the  use  of  the  wife,  as  is  before  rehearsed,  for  the 
jointure  of  t];iewife;  that  then  and  in  every  such  case,  every 
woman  married  having  such  jointure  made,  or  hereafter  to  be 
made,  shall  not  claim  nor  have  title  to  have  any  dower  of  the 
residue  of  the  lands,  &c.  that  at  any  time  were  her  said  hus- 
band's by  whom  she  hath  any  such  jointure  ;  nor  shall  demand 


148  TUle  VII.  Jointure.  Ch.  I  §  4— ll 

nor  cWm  her  dower,  of  and  against  them  that  have  the    lands 

and  inheritances  of  her  sdd  hushand.     But  if  she  have   no  auch 

jointure,  then  she  shall  be  admitted  and  enabled  to  pursue, 

.    have,  and  demand  her  dower,  by  writ  of  dower,   after  the   due 

course  and  order  of  the  common  laws  of  the  realm." 

£>eftaittoii  of.    .  5,  This  Statute  has  given  rise  to  the  modern  jointure,  which 

^'       '     Lord  Coke  defines  to  be  "a  competent  livelihood  of  freehold 

for  the  wife,  of  lands  or  tenements,  &c.,  to  take  effect  presently, 

in  possession  or  profit,  after  the  decease  of  her  husband,  for  the 

^  320  ^^^  of  the  ^wife,  at  the  least ;  if  she  herself  be  not  the  cause  of 

its  determination  or  forfeiture." 
Circumstan-  v    6.  As  this  Statute  contradicts  the  common  law,  it  has   always 
ces  required,  been  construed  strictly.     Lord  Coke  has  it  laid  down  that  no  es- 
tate limited  to  a  woman  shall  be  deemed  a  good  jointure,   and  a 
bar  to  dower,  under  this  act,  unless  it  is  attended  with  the  follow- 
ing circumstances. 
Mast  take  '^*  '^  "^^^*  ^^^  effect,   in  possession  or  profit,   immediately 

Effect  on  the  from  the  death  of  the  husband  ;  for  otherwise  it  will  not  be  so 
H"u"JSni*'"beneacial  as  dower. 

1  last.  36  b.  8.  If  therefore  an  estate  is  conveyed  to  the  husband  for  life, 

4  Rep.  2  a.  remainder  to  J.  S.  for  life,  remainder  to  the  wife  for  life,  in  sat- 
rSeelsMass.  '^f^t^^^i^^  of  ^ower,  this  ia  not  a  jointure  within  the  statute;  be- 
Aep.  106.  cause  by  the  first  hmitation  it  is  not  to  take  effect  in  posses- 
rearTctiwM  ^^^^  ^^  profit,  presently  after  the  death  of  her  husband.  And 
291.)  although  in  this  case  J.  S.  should  die  in  the   litetime  of  the  hus- 

band, still  it  would  be  no  bar  of  dower. 
Shiriey  ®'  ®^  where  a  person  covenanted  to  stand  seised  to  the  use 

Cro.  Ja'  488.    of  hiioself  in  tail,  remainder  to  the  use  of  his  wife  for   life. 
This  was  held  not  to  be  a  jointure,  because  it  was  to  begin  after 
Carutherl  ^'  ^^®  determination  of  an  estate  tail.     And  though  the  estate  de- 
termined by  the  death  of  the  husband,  without  issue,  so  that  the 
4  Bro.  R.        wife's  estate  began  immediately  upon  the  death  of  her  husband, 

l^es  192      y^*  *®  *^  ^^^  ^^*  ^  ^^^^  jointure  at  the  beginning,  whatever  hap- 
pened afterwards  could  not  make  it  good. 
And  be  for  10.  The  second  circumstance  is,  that  it  be  for  the  wife's  life, 

the  Life  of     or  for  some  greater  estate.     So  that  if  an  estate  be  Umited  to  a 

the  Wife.  /•       ?      I'f  f.  /• 

I  Inst.  36  6.  woman,  lor  the  life  or  lives  of  one  or  more  persons,  or  for  a 
hundred,  or  a  thousand  years,  if  she  lives  so  long,  it  is  not  a 
jointure. 

*"*  IL  Although  the  statute  recites  five  modes  of  *limiting  an 

estate  in  jointure,  yet  these  are  only  mentioned  as  examples ; 
and  do  not  exclude  any  other  estate  consistent  with  the  intention 
'  of  the  act 
Dyer,  07  a.  12.  In  the  Duchess  of  Somerset's  case,   1  Mary,  it  was  re- 

solved by  all  the  judges  that  an  estate  Ihnited  to  a  man  and  bis 
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wife,  and  to  the  heirs  male  of  their  two  hodies  begotten,  was  a 
good  jointiire  within  ^the  statute,  though  not  one  of  the  estates 
mentioned  in  it. 

13.  InYemon's  case  it  was  held  that  an  estate  limited  to  the  4  Rep.  2  a» 
husband  for  life,  remainder  to  the  wife  for  life,  was  a  good  join- 
ture; though  it  was  not  one  ^  of  the  estates  mentioned  in  the 

statute  ;  because  it  was  equally  beneficial. 

14.  It  is  said  in  Brook's  Abridgment  that   an   estate,  lim-  Tit.  Dower, 
ited  to   a  husband  and  wife  and  their  heirs,  is  not  a  jointure 

within  the  statute,  because  it  is  not  one  of  the  estates  mentioned 
in  it.  But  Dyer  contradicts  this  position,  and  proves  that  it 
would  be  a  good  jointure,  the  words  of  the  act  being,  "  for  3  5. 
term  of  life  or  otherwise  in  jointure,"  which  word  otherwise 
extended  to  all  other  estates  conveyed  to  the  wife  which  were 
as  beneficial,  or  more,  as  the  estates  mentioned. 

15.  The  third  circumstance  is,  that  the  estate  must  be  lim- 
ited to  the  wife  herself,  and  not  to  any  other  person  in  trust  for  }}^^\  belim- 
her.     So  that  11  an  estate  be  made  to  others  m  fee  sunple,  or  vvife  herself, 
for  her  life  in  trust,  so  as  the  estate  remain  in  them,  albeit  it  be  '  ''***•  *^  *• 
for  her  benefit,  and  by  her  assent,  yet  it  is  no  bar  of  dower. 
Equitable  jointures  are  however  now  allowed,  of  which  an  ac- 
count will  be  given  hereafter.  j„  gatJsfac- 

16.  The  fourth  circumstance  is,  that  it  be  made  in  satisfac- ^>«>nofher 
tion  of  the  wife's  whole  dower,  and  not  of  part  of  it  only  :  for  Tr.  Vlnit7" 
land  conveyed  to  a  woman  in  *part  of  her  jointure,  or  in  satis-  36  b. 
faction  of  part  of  her  dower,  is  no  bar,  on  account  of  the  uncer- 
tainty. *  222 

17.  The  fifth    circumstance    is,   that  the  estate  limited   to 

the  wife  be  expressed,  or  averred  to  be,   in  satisfaction  of  her  expres^sed  or 

whole  dower.  averred. 

18.  Since  the  statute  of  frauds  it  appears  somewhat  doubt- 
ful whether  an  averment  can  be  admitted  that  a  provision  made 
for  a  wife  previous  to  marriage,  was  intended  as  a  jointure,   and 

m  bar  of  dower.  Tinney  V. 

19.  On  a  bill  brought  for  a  dower,  the  defendant,  the  heir  at  Tinney^  2 
law,  insisted  that  the  husband  in  his  lifetime  gave  a  bond  in  the 
penalty  of  1,0001.  in  trust  to  secure  to  his  wife  500Z.   in   case 

she  survived  :  that  it  was  intended  at  the  time  in  lieu  of  dower; 
that  she  acknowledged  it  to  be  so ;  and  offered  to  read  evidence 
of  her  acknowledgment. 

Lord  Hardwicke  was  of  opinion  that  parol  evidence   could 
not  be*  allowed  in  this  case,  being  within  the  statute   of  frauds  ;  ''''*•  32- «  *^% 
and  that  a  general  provision  for  a  wife  was  not  a  bar  of  dower, 
unless  expressed  to  be  so.     That  in  the  case  of  Vizard  v.  Long- 
dale,  5  Geo.  J.  Sir  Joseph  Jekyll  held  the  words  in  a  bond,   to 
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Walk«rv. 
Walker, 
1  Ves.  54. 
Couch  y. 
Stratton, 
4  Vet.  Jon. 
391. 


infra,  I  35. 
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And  made 
before 
Marriage. 
1  Inst.  3«  a. 
4  Rep*  3  a. 


Joint  area 
which  re- 
quire the 
Acceptance 
of  the  Wid- 
ow, 


VernoD^s 
Case,  4  Rep. 
I.Dyer;  317 
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secure  a  sum  of  money  for  a  woman's  livelihood  and  main- 
tenance,  was  no  bar  of  dower.  But  that  Lord  Chancellor 
King  was  of  opinion  it  was  a  bar  of  dower,  being  witMn  the 
equity  of  the  statute  of  Henry  VII.  of  jointures,  and  therefore 
reversed  the  decree. 

20.  It  is  however  observable,  that  there  is  nothing  in  the 
statute  of  frauds  excluding  averments,  and  it  is  generally  un- 
derstood, that  whatever  averments  might  have  been  made,  be- 
fore that  statute,  may  be  made  now.  In  Vernon's  case,  and 
an  anonymous  case,  Owen,  33,  it  was  averred  that  the  estate 
limited  to  the  wife  was  for  her  jointure,  and  in  bar  of  dower ; 
and  the  averment  was  allowed. 

*2l.  The  sixth  circumstance  is,  that  it  be  made  before  mar- 
riage. For  it  is  enacted  by  the  ninth  section  of  the  statute, 
that  if  any  wife  have  any  manors,  &c.  assured  to  her  after  mar- 
riage, for  term  of  life  or  otherwise,  in  jointure  ;  except  the 
same  be  made  by  act  of  parliament ;  the  wife  shall  at  her  lib- 
erty, after  the  death  of  her  husband,  refuse  the  jointure,  and 
demand  her  dower. 

22.  A  jointure  attended  with  all  the  circumstances  above 
stated  is  binding  on  the  widow,  and  is  a  complete  bar  to  her 
claim  of  dower  ;  or  rather  prevents  her  title  to  dower  from 
ever  arising.  But  there  are  other  modes  of  limiting  an  estate 
to  a  wife,  which  Lord  Coke  says  are  good  jointures  within  the 
statute,  provided  the  wife  accepts  of  them  after  the  death  of 
her  husband.  She  is  however  at  liberty  to  reject  them,  and  to 
claim  her  dower. 

23.  Thus  an  estate  settled  on  the  wife,  after  marriage,  may 
by  the  express  words  of  the  statute,  be  rejected  by  the  widow 
after  her  husband's  death  ;  in  which  case  she  may  claim  her 
dower.  But  if  she  once  accepts  of  such  jointure,  she  is  there- 
by bound. 

24.  An  estate  for  life,  limited  to  &  woman  for  her  jointure, 
upon  condition  to  perform  her  husband's  will,  or  which  is  deter- 
minable during  the  life  of  the  wife,  is  a  jointure  within  the  sta*- 
tute,  if  the  wife  accepts  of  it,  after  the  death  of  her  husband. 

25.  In  a  writ  of  dower  the  tenant  pleaded  that  the  husband 
of  the  demandant  was  also  seised  of  lands  in  the  same  county, 
which  he  had  conveyed  to  the  use  of  himself  for  life,  remain- 
der to  his  wife  for  life ;  and  averred  that  the  estate  for  life  so 
limited  to  the  demandant  was  for  her  jointure,  and  in  full  satis- 
faction of  her  dower  ;  and  that  after  the  death  of  her  huJsband, 
she  had  entered  into  the  lands  so  limited  to  her  for  *her  jointure, 
and  agreed  to  it.  The  demandant  replied  and  confessed  the 
conveyance  by  which  she  took  an  estate  for  life  ;  but  said  that 
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the  e&tate  was  upon  condition  that  she  should  perform  her  hus- 
band's will ;  and  demanded  judgment  if  the  tenant  should  be 
admitted  to  aver  tkat  this  estate  so  limited  to  the  wife»  upon 
the  said  condition,  was  i&t  the  jointure  of  the  wife^  and  in  sat- 
isfoction  of  her  dower  ;  upon  which  the  tenant  demurred  in  law. 
It  was  resolved,  that  although  the  estate  limited  to  the  wife 
was  upon  condition  ;  and  although  dower,  in  lieu  of  which 
ibe  jointure  was  given,  was  an  absolute  estate  for  life ;  yet  in 
as  much  as  an  estate  for  life  upon  condition  was  an  estate  for  life, 
it  was  within  the  words  and  intent  of  the  act,  if  the  wife,  after 
the  death  of  the  husband,  accepted  it :  therefore  she  was  barred 
of  her  dower.  It  was  also  said,  that  an  estate  limited  to  a  woman 
during  her  widowhood,  for  her  jointure,  was  good  within 
the  statute,  if  she  accepted  it. 

26.  It  appears  from  the  preceding  cases  that  there  are  two  ^iV  widow* 
soils  of  jointures  within  the  statute.     One  which  prevents  the  takes  the 
title  to  dower  from  arising ;  another  which,  when*  accepted,  powtn 

bat  not  before,  becomes  a  bar  to  dower.     When  an  estate  does 

not  fall  within  either  of  those  descriptions,  the  widow  becomes 

entitled  to  it,   and  to  dower  also.     Thus  in  Vemon*8  case  it  ^  ^^'  ^  "• 

was  said,  that  if  the  estate  there  Umited  to  the  wife  was  not 

within  the  statute,  then  it  was  no  bar  of  dower,  but  the  de-  ^  t   *    ^  t, 

mandant  should  have  both.     And  Lord  Coke  says,  where  the 

estate  limited  to  the  wife  does  not  take  effect  immediately  upon 

the  death  of  the  husband  ;  in  which  case  it  is  not  within  the 

statute  ;  the  widow  shall  take  such  estate,  and  dower  also. 

27.  It  has  been  stated,  that  by  the  statute  27  Hen.   VIII.  Equitable 
the  jointure  must  be  limited  to  the  wife  *her8elfi  and  not  to    ***°  **  o«s 
any  other  person  in  trust  for  her.     It  is  however  now  settled 

&ata  trust  estate,  being  equally  certain  and  beneficial  as  a 
legal  one,  or  even  an  agreement  to  settle  an  annuity,  as  a  join- 
tiu«,  in  bar  of  dower,  is  good  as  an  equitable  jointure. 

28.  Thus  in  a  modem  case  it  was  determined  by  the  House  Bucki  v. 

of  Lords,  that  a  covenant  from  the  intended  husband  that  his  j^^^^l^^' 

heirs,  executors,    or  administrators  would  pay  an  annuity  to  Sarage,  infra^ 

his  intended  wife,    for  her  life,  in  case  she  survived  him,  in 

fiill  for  her  jointure,  and  in  bar  of  her  dower,  without  expresmng 

that  it  should  be  charged  upon  lands,  was  a  good  equitable  ^  ^^-  ^^^' 

jointure,   within  the  statute.     Lord  Hardwicke   answered  the  4Bro.R. 

ohjection  of  its  being  in  the  husband's  power  to  have  defeated  506.  n. 

this  agreement,  and  sold  or  g^ven  away  his  whole  estate,  by 

Lord  Letchmere's  and  other  cases,  where  the  agreement  rested 

as  here,  upon  the  husband's  covenant.     And  further,  by  obser-  Taibo?*80 

ving  that  such  an  alienation  would  have  been  an  evictbn  of  the 


152  TUle  VII.  Jointure.  Ch.  I  §  28—36. 

fnfra.  #  48.      fm^d  out  of  which  the  jointure  was  to  arise,  and  conseqaentlj 
let  the  wife  into  dower. 

To  another  objection,  that  the  husband  had  not  bound  himdf 
to  do  any  act,  but  only  that  his  heirs,  executors,  and  administra- 
tors should  pay,  &c.  he  answered,  that  the  wife  might,  the  day 
after  the  marriage,  have  brought  a  bill,  by  her  next  friend,  and 
compelled  the  husband  himself  to  settle  the  pnnuity. 
Chitty,  3  V«s.  ^^-  By  indenture  made  previous  to  a  marriage,  the  intended 
JuD.  545.  husband  and  wife  assigned  leasehold  estates  for  years  bekmging 
to  each  of  them  to  trustees,  in  trust  to  permit  the  husband  to 
receive  the  rents  for  life,  after  his  decease  to  permit  the  wife  to 
receive  the  rents  for  her  life,  in  full  for  her  jointure,  and  in  bar 
of  dower.     The  court  of  Chancery  held  this  to  be  a  good  equi- 

*  226  table  jointure. 

ante  ♦  19.  *^^*  ^^  ^^^  *^*®  ^^  Tinney  v.  Tinney,  a  sum  of  money  se- 

Esicourt  V.     cured  by  bond  to  the  intended  wife  before  the  marriage,  was 

Cox!^  r!  20.  ^^^^  *^  ^®  ^  ^^^  *^  dower.  And  in  a  case  published  by  Mr.  Cox, 
where  the  intended  husband  gave  a  bond  to  the  mother  of  the 
intended  wife,  conditioned  that  he  or  his  heirs  would  settle  500i. 
a  year  in  land  on  her,  in  satisfaction  of  dower ;  Sir  T.  Clarke, 
M.  R.,  held  it  a  good  jointure.  From  which  it  appears  that 
the  courts  of  equity  now  consider  any  provision  which  a  woman 
accepts  before  marriage,  in  satis&ction  of  dower,  to  be  a  good 
jointure. 
Who  may  31.  It  is  not  necessary  that  the  estate  limited  as  a  jointure 

Bre  *  *  ^°*°*I  should  proceed  immediately  from  the  husband.     For  if  it  comes 
through  the  medium  of  trustees,  or  of  the  demandant  in  a  corn- 
Bridge's         mon  recovery,  it  will  be  good. 

Case,  Moor,  32.  A.  bargained  and  sold  lands  to  I.  S.  and  I.  N.  to  make 
them  tenants  to  the  pracipe,  for  the  purpose  of  suiFering  a  codh- 
mon  recovery,  which  was  duly  had,  to  the  use  of  A.  and  his 
wife,  for  her  jointure.  Resolved  that  this  was  an  assurance  by 
A.  himself,  for  the  advancement  of  his  wife. 

33.  If  the  estate  proceeds  from  the  father  of  the  husband,  it 
will  be  good. 
AihtoD*8  ^^'  ^^^  father  of  the  husband,   in  pursuance  of  articles,  en- 

case. Dyer,  feoffed  trustees,  before  the  marriage,  to  the  use  of  the  intended 
wife  for  life  :  the  question  was,  whether  this  was  a  good  jointure, 
it  not  being  made  by  the  husband,  nor  of  his  lands.  Held  a 
good  jointure. 

n^e*a"  Joint-      ^^'  '^^  ^  jointure  is    an  estate  limited  to  a  woman  in  lieu  and 
ure.  satisfaction  of  dower,  it  follows  that  all  those  who  are  capable 

bwred^*bT  a  ^^  ^^^^S  endowed,  may  take  a  jointure. 

Jointure.  36.  It  was  formerly  much  doubted  whether  a  jointure,  set- 

*  227  tied  on  an  infant  before  marriage,  was  a  bar  *to  dower.    Bat 
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it  has  been  determined  that  such  a  jointure  is  good^^aid  that  the  |  Wod.  «^ 
infant   cannot  waiye  it  after  her  husband's  death,  aj:id  claim 
dower.' 

37.  Sir  T.  Drury,  previous  to  his  marriage  with  Miss  Tyr-  Backi(Earl 
rell,  who  was  then  an  infant,  by  indenture  made  between  him  of  *^^^    p'"r^» 
the  first  part,  Miss  T.  of  the  second  part,  and  two  trustees  of  Ca.  492. 
the  third  part,  agreed  that  Miss  T.  in  case  the  marriage  took 

place,  and  she  survived  him,  should  have  an  annuity  of  6001. 
during  her  life,  for  her  jointure,  and  in  bar  of  dower ;  and  Sir 
T.  D.  covenanted  with  the  trustees  that  his  heirs,  executors,  and 
administrators  would  pay  the  annuity.  The  deed  was  executed 
by  Miss  T.  in  the  presence  of  her  guardian,  who  was  a  subscrib- 
ing witness  to  it,  and  the  marriage  was  soon  after  solemnized ; 
with  the  privity  and  consent  of  the  guardian.  Miss  T.  was  only 
entitled  to  a  portion  of  2000/. 

Sir  T.  Drury  died  seised  of  a  considerable  real  estate.  La- 
dy Drury  insisted,  that  as  she  was  an  infant  at  the  time  of  exe- 
cuting the  settlement,  she  was  not  bound  to  accept  the  provision 
thereby  made  for  her  ;  but  was  entitled  to  dower.  The  heirs 
of  Sir  T.  D.  filed  a  bill  in  Chancery  against  her,  praying  that 
she  might  be  restrained  from  claiming  dower.  The  cause  was 
heard  before  Lord  Henley,  who  decreed  that  Lady  Drury  was 
entitled  to  dower. 

On  an  appeal  to  the  House  of  Lords  the  following  question 
was  put  to  the  judges  :  **  Whether  a  woman  married  under  the 
age  of  21  years,  having  before  such  marriage  a  jointure  made 
to  her,  in  bar  of  her  dower,  is  thereby  bound,  and  barred  of  dow- 
er within  the  statute  27  Henry  VIII.  c.  10." 

The  judges  were  divided  ;  three  of  them  delivered  their  opin- 
ions in  the  negative,  but  the  rest  in  the  affirmative.    ^Lord  Hard-  *  228 
wicke  and  Lord  Mansfield  also  delivered  their  opinions  in  the 
afSnnative  ;  whereupon  the  decree  was  reversed. 

38.  The  principle  upon  which  this  case  was  determined  is, 
that  a  jointure  being  a  provisume  viriy  and  not  ex  contractu^ 
the  consent  of  the  intended  wife  is  not  a  circumstance  required 

by  the  statute,  to  render  a  jointure  valid.     Lord  Mansfield,  in  4  Bro.  R«p. 
delivermg  his  opinion  in  the  house  of  Lords  on  this  case,  said  ^^*  *** 
that  a  jointure  was  not  a  amtract  for  a  provision,  but  a  promsitm 
made  by  the  husband,  as  defined  by  Lord  Coke  ;  so  the  conse- 
qaences  drawn  from  the  infant's  incapacity  of  contracting  were 
ill  founded.     It  is  therefore  now  held  that  the  intended  wife  r  ^      . 
need  not  be  a  party  to  the  deed  by  which  the  jointure  is  limited.  Savage,  aat*. 
And  in  an  opinion  of  the  late  Mr.  Feame's,  he  says,  **  I  dbco-  ^^  M- 
ver  nothing  in  the  statute  27  Henry  VIII.  of  jointures,  that  re- 
quires the  wife  being  a  party  to  the  deed  which  secures  her  jOin- 
VoL.  I.  20 
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tare ;  and  some  of  the  cases  said  to  be  within  that  statute  seem 

rather  against  such  a  conclusion." 
^tcoart,^"  *^'  '*  ^  however  necessary,  I  conceive,  that  the   intended 

1  Cos.  IL  SO.  wife,  or,  where  she  is  under  age,  that  her  guardians  should  have 

notice  of  the  jointure  limited  to  her ;  for  otherwise  she  maybe 
"W  defrauded  by  the  settlement  of  a  jointure  inadequate  to  her  rank 

and  fortune ;  in  which  case  there  can  be  no  doubt  but  that  she 
3  Atk.  6l«.     ^^^^  jjg  reUeved  in  equity. 

Nat  are  of  ^^*  ^®  ^^^®  ^^^^  ^^^^  ^^  estate  in  fee,  in  tail,  or  for  life, 

thii  eitat«.     may  be  limited  to  a  woman  for  her  jointure.     In  the  case  of  a 

limitation  in  fee,  I  conceive  a  jointress  would  have  full  power 

to  dispose  of  it  as  she  pleased.     But  where  an  estate  tail  is  lim- 

#  Aaq  ^^^^  ^^  ^  woman  for  her  jointure,  she  is  prohibited  by  the  sta- 
^^^  tutes  *11  Hen.  VII.   c.  20.,  and  32  Hen.  VHL  c.  36.,  from 

Tide  Tit.  36.    ^^^T^^^^^y  or  creating  a  discontinuance  of  it,  by  feoffinent,  fine, 
c  10.  or  recovery. 

41.  Where  lands  are  limited  to  a  woman  for  life,  for  het 
Baf set  ^  jointure,  she  is  not  allowed  to  commit  waste ;  and  will  be  re- 
Finch,  189.     strained  from  it  by  the  Court  of  Chancery,  in  the  same  manner 

as  other  tenants  for  life. 

mlford  1         ^^'  ^^  ^  motion  to  stay  a  jointress,   tenant  in  tail  after  pos- 

Ab.  Eq.  221.  sibility,  &c.  from  committing  waste ;  the  Court  held,  that  as 

she  was  a  jointress  within  the  statute  11  Hen.  YII.   she  ought 

to  be  restrained,  being  part  of  the  inheiitance,  which  by  the 

statute  she  is  prevented  from  alienating ;  and  therefore  granted 

Carew  v.        <^  injunction  against  wilful  waste. 

F^lffli  ^  ^^'      ^^'  Where  there  is  a  covenant  that  a  jointure  shall  be  of  a 
^'      '         certain  yearly  value,  though  the  estate  be  not  limited  without 
^      impeachment  of  waste,  yet  the  Court  of  Chancery  will  not  re- 
strain the  jointress  from  committing  waste,  so  far  as  to  make  up 
Carpenter  t.    ^^  defect  of  the  jointure. 

Carpenter,  44.  Where  the  jointress  and  the  issue  claim  under  the  same 

*"**      '    settlement,  they  shall  contribute  proportionably  in  the  discharge 
of  any  prior  incumbrance  on  the  estate. 
Fisher  t.  ^^'  ^  jointress  is  not  entitled  to  the  crops  sown  at  the  time 

Forbet,  9   1    of  her  husband's  death;  because  a  jointure  is  not  a  continuance 
Via.  Ab.  37;^.  ^  ^^^  ^^^^  ^^  ^^  husband,  like  dower. 

Pa.  226.  ^^'  '^  appears  fix>m  a  passage  in  Jenkms,  that  a  jointure  is 

not  liable  to  debts  due  to  the  crown. 
A  Rent-  47.  The  inconveniences  which  attend  a  limitation  of  land» 

SSSVsiv«  ^y^^y  ^^  jointure,  are  so  numerous,  that  it  has  long  been  a 
aiaJointiuw.  general  practice,  to  limit  a  rent-charge  to  the  intended  wife  for 

her  life,  as  a  jomture,  to  commence  from  the  death  of  the  hus- 

♦  SSO        band;    *with  powers  of  distress  and  entry,  and  a  term  for 

years,  for  frirther  seeming  the  payment  of  it ;  which  has  been 
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found  by  ezperience  to  be  much  more  convenient  both  to  the 
jointress,  and  to  the  heir  ;  as  a  more  certain  income  is  thereby ' 
provided  for  the  former,  and  the  latter  continues  in  the  posses- 
sion and  management  of  the  whole  estate. 

48.  There  is  a  proviso  m  the  statute  27  Hen.  VIII.  c.   10.  |®?«*  ^^  *]*• 

^  «  iLiTlCtlOII  of  ft 

$  7.  *'  That  if  any  such  woman  be  lawfully  expulsed  or  evicted  Joinfurtt. 
from  her  said  jointure,  or  from  any  part  thereof,  without  any 
fraud  or  covin,  by  lawful  entry,  or  by  dbcontinuance  of  her 
husband ;  then  every  such  woman  shall  be  endowed  of  as  much 
of  the  residue  of  her  husband's  tenements  or  hereditaments, 
whereof  she  was  before  dowable,  as  the  same  lands  and  tene- 
ments so  evicted  and  expulsed  shall  amount  or  extend  unto."        Oervoye^* 

49.  A  person  ua  consideration  of  a  marriage  before  had,  co-  ^•••'    . 
venanted  to  stand  seised  to  the  use  of  himself  and  wife,  during 

their  natural  lives,  and  the  life  of  the  longest  liver.  The  lands 
were  evicted  during  the  life  of  the  husband  ;  it  was  held,  that 
the  eviction  during  the  coveitlure  was  sufficient  to  entitle  the 
wife  to  a  recompense  ;  though  she  had  accepted  the  residue  of 
the  jointure,  after  the  death  of  her  husband* 

60.  A  jointure  was  settled  before  marriage ;  the  husband,  q^^  |  i,^ 
during  the  coverture,  purchased  other  lands,  sold  them  ag«un»  33  a.  n.  8. 
and  died.     The  jointure  lands  were    evicted ;  held,  that  the  Steams  on 
wife  should  have  dower  of  the  lands  which  were  purchased.  Real  Actions 
and  aliened  by  her  husband,  at  the  time  when  she  was  barved  £[aM«RopT 
of  her  action  for  dower.  106.) 


TITLE  VII. 


JOINTURE. 


CHAP.  II. 


In  what  Cases  a  Jointress  is  entitled  to  the  Aid  of  a  Court  of 

Equity. 


1.  A  Jointress  is  considered  as  a  Pur- 
chaser. 

4.  Though  the  Settlement  he  une- 
qual. 

7.  Relieyed  against  a  voluntary  Con- 

Teyance. 

8.  And  against  a  satisfied  Term. 


9.  Not  bound  by  Neglect  during  Co- 
verture. 
19.  Nor  to  deliver  up  Title  Deeds. 

15.  Sometimes    allowed   Interest  fot 

Arrears. 

16.  E^ect  of  a  Covenant  that  the  lands 

are  of  a  certain  yearly  Value. 


Section  i. 


A  Jointress  ii 
considered  as 
a  Purchaser. 


Diifra,  c«  Si 


Hayner  t. 
Hayner, 
a  Vent  343. 


♦  2S8 

lAtk.440. 


Though  the 
Mttlement  be 
unequal. 

'Whitfield 
▼.  Taylor, 
Show.  Pari. 
Ca.  SO. 


A  JOINTRESS  b  considered,  in  equity,  as  a  purchas- 
er ;  marriage  alone  being  deemed  a  valuable  consideration. 
Therefore  a  jointress  is  entitled  to  the  protection  and  aid  of  a 
court  of  equity  ;  even  though  she  elopes  from  her  husband.  Sp 
that  wherever  there  appears  to  have  been  an  agreement  to  settle 
a  jointure,  a  specific  performance  of  it  will  be  decreed. 

2.  A  man  agreed,  by  articles,  to  settle  certain  lands,  before 
marriage,  on  his  intended  wife,  for  her  jointure.  The  marriage 
took  effect,  but  the  husband  died  before  any  settlement  was  made. 
The  wife  brought  her  bill  for  an  execution  of  the  articles.  It  was 
contended,  that  as  the  agreement  was  to  make  a  settlement 
before  marriage,  and  as  the  plaintiff  married  without  requiring 
such  settlement,  it  amounted  to  a  waiver  of  the  articles,  and  a 
release  in  law  :  an  execution  of  them  was  however  decreed. 

^3.  Lord  Hardwicke  has  said,  that  in  marriage  contracts, 
where  the  fortune  of  the  wife  is  paid  to  the  father,  or  to  clear  in- 
cumbrances, or  to  the  son  ;  and  the  father  and  son  ^re  parties 
to  the  marriage  contract ;  the  wife  has  a  lien  upon  both  the 
estate  of  the  father,  and  that  of  the  son. 

4.  Although  a  'settlement  be  very  unequal,  and  much  in 
favour  of  the  wife  4  yet  a  court  of  equity  will  not  relieve  agamst 
it ;  because  it  cannot  put  the  wife  into  her  former  situation. 

5.  A.,  upon  a  treaty  of  marriage  with  M.  the  daughter  of  B., 
was  to  settle  600/.  a  year  upon  her,  and  to  have  5,000{.  portion. 
But  B.  insisting  that  if  A.  should  die  without  issue,  his  daugh- 
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ter  should  have  the  inheritance  of  the  jointure,  that  was  refused. 
Afterwards  A.  renewed  the  treaty  himself,  accepted  of  articles 
for  payment  of  5,000/.,  and  settled  a  jointure  of  500i.  a  year ; 
he  likewise  made  another  Ae§i  in  the  nature  of  a  mortgage  of 
all  his  estate,  as  well  the  reversion  of  the  jointure,  as  the  rest, 
for  securing  the  payment  of  5,000/.  to  her,  in  case  A.  died 
without  issue.  A.  died  in  a  fortnight  after  the  marriage,  with- 
out issue.  M.  by  bill  prayed  a  foreclosure  of  the  mortgage. 
The  defendants,  though  they  exhibited  their  bill  for  relief  against 
this  as  a  fraud,  were  decreed  to  pay  the  5,000/.  without  interest. 
Upon  an  appeal  to  the  House  of  Lords,  it  was  argued  that  A. 
was  a  sickly  and  weak  man,  that  the  agreement  was  unreasena- 
ble,  that  A.  on  bis  death-bed  declared  he  had  made  no  such 
agreement,  and  that  M.,  being  present,  did  not  contradict  it. 
To  which  it  was  answered,  that  all  bargains  were  not  to  be  set 
adde,  because  not  such  as  the  wisest  people  would  make  ;  but 
there  must  be  fraud  to  make  their  acts  void.     That  the  mar-  *  233 

riage  was  of  itself  a  good  ^consideration  for  a  jointure ;  and 
reasonable  or  unreasonable  was  not  always  the  question  in  equi- 
ty ;  if  each  party  was  acquainted  with  the  whole,  and  meant 
what  they  did :  much  less  was  it  sufficient  to  say  that  it  was  un- 
reasonable, as  it  happened  in  event.  For  if  at  the  time  it  was 
a  tolerable  bargain ;  nay,  if  at  the  time,  the  bargain  was  the 
meaning  of  the  parties,  and  each  knew  what  was  done,  and 
there  was  no  deceit  upon  either,  it  must  stand.  The  decree  was 
affirmed.  Wich«rlj  v. 

6.  A  person  brought  a  bill  to  be  relieved  against  a  jointure,  p^'^®''^l?g 
made  previous  to,  and  in  consideration  of  mariage,  by  a  tenant  Prime  y. 

for  life,  in  pursuance  of  a  power,  he  being  then  upon  his  death-  St€bbiDg,  in- 

bed.     Lord  Parker,  assisted  by  Lord  Chief  Justice  Pratt  and 

the  Master  of  the  Rolls,  denied  relief.  Reiicy^d 

7.  A  jointress  will  be  relieved,  in  equity,  against  a  prior  vol-  "gawst  a  ▼©!- 
untary  conveyance ;  because  marriage  is  a  sufficient  consider-  yeyance.  Tit, 
ation  to  make  a  wife  a  purchaser.     And  all  voluntary  convey-  ^^  c.  a7. 
ances  are  fraudulent  and  void  against  purchasers  for  a  valuable 

consideration.  And  again«t 

8.  A  court  of  equitv  will  also  set  aside  a  satisfied  term  for  a  satisfied 
years  in  favour  of  a  jointress:  though  it  will  not  do  so  in  fa-  prec'inCha. 
vour  of  a  dowress  ;  because  a  jointress  has  a  fixed  interest,  by  65. 

the  agreement  of  the  party.  Not  bound 

9.  The  neglect  of  a  married  woman  during  coverture,  will  by  Neglect 
not  affect  her  rights  ;  and  a  court  of  equity  will  notwithstand-  ^^rt^f^^*""  . 
lAg  assist  her,  in  case  her  jointure  proves  deficient. 

10.  The  plaintiflPs  husband  after  marriage  entered  into  a  vol-  ^^^j^^j"^' 
vatary  bond  to  settle  a  jointure  ;  and  accordingly  settled  landS)  1  Vern.  427. 
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upon  which  the  bond  was  delivered  up.  The  husband  died,  and 
the  j(Mntres8  was  evicted.  It  was  resolved  that  the  jointufe 
should  be  made  good  out  of  the  personal  estate,  unless  the  plain- 

*  234  tiff  recovered  dower  ;  for  this  agreement,  though  *voluntary, 

ought  to  be  decreed  by  the  Court.     And  the  delivery  up  of  the 

F  th     11       ^ond  by  a  feme  covert,  could  no  way  bind  her  interest. 

Fothergiii,  1       11.  A  person  made  a  settlement,  on  his  son  for  life,  remain« 

Ab.  Eq.  222.  ^j^p  ^  jjjg  g^g^  ^^^  other  SOUS,  in  tail,  with  power  to  appoint  any 

of  the  lands,  not  exceeding  100/.  a  year,  to  any  wife  he  should 
marry,  for  a  jointure.  The  father  died,  the  son  married,  and 
after  marriage  appointed  certain  lands  to  trustees,  in  trust  for 
his  wife,  for  a  jointure  ;  and  covenanted,  that  if  they  were  not 
of  the  value  of  100/.  a  year,  he  would,  upon  request  made  to 
him  any  time  during  his  life,  make  them  up,  out  of  the  other 
lands.  The  husband  lived  several  years  ;  no  complaint  was 
made  that  the  lands  were  not  of  that  value,  nor  any  request  to 
make  it  up.  On  a  bill  brought  by  the  widow  to  have  the  join- 
ture made  up  100/.,  Lord  Keeper  Wright  said,  that  a  provi- 
sion for  a  wife,  or  children,  was  not  to  be  considered  as  a  vol- 
untary covenant ;  and  therefore  decreed  the  deficiency  to  be 
made  up,  notwithstanding  the  wife's  neglect  in  not  requesting 
it  during  the  coverture  ;  for  the  laches  of  a  feme  covert  could 
„    ,   ,  ,.     not  be  imputed  to  her. 

er  up  Title         1^*  If  a  bill  IS  brought  by  an  heir  at  law,  or  any  other  per- 
Deeds.  qq^  against  a  jointress,  whereby  the  party  would  avoid  the 

Davys.   '      jointure  under  pretence  that  his  ancestor  had  not  a  sufficient 
1  Vera.  479.   title  to  make  such  a  jointure  ;  and  seeks  a  discovery  of  deeds 
*    and  writings,  whereby  he  would  avoid  the  title  of  the  jointress  ; 
he  will  not  be  allowed  to  have  such  discovery,  though  the  join- 
ture be  made  after  marriage,  unless  he  by  his  bill  submits  to 
confirm  the  title  of  the  jointress  ;  and  then  he  shall. 

^Sei.        1^'  On  a  motion  that  all  deeds,  leases,   and  writings  rela- 

Ca.  inCha.4.  ting  to  the  inheritance,  should  be  delivered  up,  *on  confirming 
«^^  a  jointure  ;  it  was  opposed  as  to  the  leases,  because  without 
them  the  jointress  could  not  recover  the  rents  ;  and  though  the 
leases  should  be  expired,  there  might  be  arrears  of  rent,  and 
covenants.  The  Court  ordered  all  deeds  and  writings,  and  ex- 
pired leases,  to  be  delivered  up  ;  unless  particular  reasons  were 
Leech  T.        shown  to  the  contrary. 

Vei!^662.^  14.  The  Court  of  Chancery  will  not  oblige  a  widow  to  pro- 

Sometimes      duce  the  deed  under  which  she  clsdms  her  jointure,  on  the  bare 
Jeroitfor        ^^®^  ^^  confirming  it ;  but  it  must  be  absolutely  confirmed. 
Arrears.  15.  Interest  is  not  in  general  allowed  for  arrears  of  a  joint- 

Anon.  2  Vet.  ^^  .  |j^^  ^jj^  court  will  expect  a  special  case  to  be  made  for 
that  purpose :  as  the  bebg  obliged  to  borrow  money,  and  pa]& 
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interest  for  it ;  then  the  court  will  give  interest,  from  reasona-  '^•^  ▼•  Win- 

»  *"Oe-  Jun.  451. 

16.  If  a  husl)and  covenants  that  the  lands  limited  in  jointure  ^^^^^  <^^  *> 
are  of  a  certain  yearly  value,  and  they  afterwards  prove  defi-  that^the* 
cient ;  the  covenant  will  he  decreed  to  be  performed  in  specie.  Laod*  are  of 
Although  such  a  covenant  be  inserted  in  articles  only,  and  not  vahle?"^ 

in  the  settlement  made  pursuant  to  them,  it  will  be  considered  Speaker. 
as  subsisting  in  equity.  ?^Vera'2i7. 

17.  A  jointress  brought  her  bill  to  have  an  account  of  the  Hedges  r: 
real  and  personal  estate  of  her  late  husband ;  and  to  have  satis-  f  xbTEq.  18. 
faction  for  a  defect  of  value  of  her  jointure  lands ;  which  he 

bad  covenanted  to  be,  and  to  continue,  of  a  certain  yearly  value. 

The  defendant  insisted  that  this  was  a  covenant  which-^sounded 

only  in  damages,  and  was  therefore  properly  determinable  at 

law.     Though  it  was  admitted  that  a  court  of  equity  cannot 

regularly  assess  damages,  yet  it  was  determined  that  in  this  case 

a  Master  might  properly  inquire  into  the  amount  of  the  defect,  »  aqa 

and  report  it  *to  the  Court,  which  might  send  it  to  be   tried  at 

law,  upon  a  quantum  dammfieat.  p  . 

18.  Where  lands  settled  for  a  jointure  are  covenanted  to  be  Harvey, 
of  a  certain  clear  yearly  value,  and  after  the  death  of  the  hus-^^***^* 
band  they  prove  deficient,  the  jointress  is  entitled  to  have  the  de-  4  Bro.  Part, 
ficiency  made  good,  out  of  the  other  lands ;  and  to  come  in  as  ^<^-  604. 

a  gpecialty  creditor,  upon  the   husband^s  estate,  for  the  arrears  KeighUy,  4 
of  the  deficiency,  with  interest.  r'^Rsi'^* 

19.  Where,  m  marriage  articles,  the  lands  agreed  to  be  lim-  Giegg  v. 
ited  in  jointure  are  expressed,  but  not  covenanted,  to  be  of  a  ^'•g^:* 
certain  yearly  value,  and  afterwards  prove  deficient ;  this  amounts  4  BroirKtU  ' 

.to  an  agreemeiit  that  they  were  of  that  value  ;  and  is  a  sufficient  Ca.  614. 
foundation  for  making  up  the  deficiency. 


TITLE  VIL 

JOINTURE. 

CHAP.  III. 

What  will  operate  as  a  Bar  or  SatUfactym  of  a  JoinUuire, 


1 .  Fine  or  Recovery  by  the  Wife. 
SL  Not  barred  by  Attainder  of  the 

Husband. 
4.  Nor  by  Elopement  of  the  Wife. 


7.  A  Devise  is  no  Bar  to  a  Jointare. 
13.  Unless  so  expressed,  and  then  the 

Widow  has  an  Election. 
15.  A  Derlse  sometimes  held  a  Satis 
faction. 


Section  1. 

Fine  or  Re-  ^^  *  ^^®  j^^  ^^^  her  husband  in  levjing  a  fine,  or 

covery  by  suffering  a  common  recovery,  of  the  lands  settled  on  her  as  a 
Vide^itSS  j^^'^*^^*  ^^  out  of  which  the  jointure  is  issuing;  she  will  be 
k  36.  thereby  barred  of  her  jointure  :  upon  the  same  principle  that  a 

fine  or  recovery,  in  which  she  joins  with  her  husband,  will  bar 
her  from  claiming  dower.  But  where  a  jointure  is  settled  on 
a  woman  before  marriage,  pursuant  to  the  statute,  it  so  far  re- 
sembles dower,  that  it  cannot  be  defeated  by  the  alienation  of 
the  husband  alone,  or  be  charged  with  any  incumbrances  creat- 
ed by  him  after  the  marriage. 

S.  If  the  jointure  whereof  the  wife  levies  a  fine,  or  suffers  a* 
D^"'*'  ^8^  recovery,  he  made  before  marriage,  the  wife  will  then  be  bar- 
6.     '  red,  not  only  of  the  jointure,  but  also  of  her  cl(um  to  dower. 

"^    If  the  jointure  be  made  after  marriage,   a  fine  or  recovery  bj 
the  husband  and  wife,  of  such,  jointure,  will  not  bar  the  wife  of 
♦  238  her  right  to  dower.     For,  in  the  first  case,  the  jointure  *beiiig 

made  before  marriage,  was  not  waivable  ;  whereas  in  the  sec- 
ond case  her  estate  was  originally  waivable,  and  the  time  of  her 
election  came  not  till  after  the  death  of  her  husband  ;    so  that 
she  may  claim  her  dower  in  the  residue  of  his  lands. 
^^*2*"[*  J         3.  A  jointure  is  in  several  cases  more  favoured  in  law  than 
of  the  Hos-    dower.     For  although  the  husband  commit  treason  or  felony,  yet 
iY*lt  »7       ^  widow  will  be  entitled  to  her  jointure.      But  if  the  wife  be 

attsdnted  of  either  of  these  crimes  she  will  lose  her  jointure. 
TA^^^     t  f      4.  A  jointure  is  not  barred  or  forfeited  by  the  elopement  of 
the  Wife.       the  wife  from  her  husband,  and  her  living  in  adultery  ;    nor 
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wiU   these  acts  even  preclude    her   from  obtaming  relief   in 
equity. 

6.  A  woman  brought  a  bill  against  her  husband,  for  a  spe-  |f^"*^  I « 
cific   performance  of  her  marriage   articles,  whereby  he  had  \Vmi.  269.' 
agreed  that  a  jointure  should  be  settled  on  her.     The  defendant 
answered,  that  the  plaintiff  had  withdrawn  herself  from  him, 
lived   separately,  and  very  much  misbehaved  herself.     It  was 
proved  that  the  plaintiff  did  elope  from  her  husband,  and  went 
with  another  man  to  a  cottage  about  three  miles  from  her  bus-  Tl*'^'  ^*^ 
band's  house  ;  since  which  there  \^  been  no  pretence  of  a  rec- 
onciliation.    So  that  this  was  a  bar  of  dower  at  common  law  ; 
therefore  equity  ought  not  to  assist  such  a  woman. 

Lord  Talbot  observed,  that  the  fact  of  adultery  was  not  put 
in  issue,  the  accusation  being  only  general,  and  uncertain. 
But  the  articles  being  that  the  husband  should  settle  such  and 
Buch  lands  in  certainty  upon  his  wife,  for  her  jointure,  this  was 
pretty  much  in  the  nature  of  an  actual  and  vested  jointure  ;  as 
what  was  covenanted  for  a  good  consideration  to  be  done,  was 
in  most  respects  considered  in  equity  as  actually  done  ;  conse- 
quently this  was  a  jointure,  and  *not  forfeitable,  either  for  adyl-  *  239 
tery  or  elopement.  The  reason  why  a  wife  forfeited  her  dow- 
er by  an  elopement  with  an  adulterer ;  and  yet  the  husband  did 
not,  by  leaving  his  wife,  and  living  with  another  woman,  forfeit 
bis  estate  by  the  curtesy  ;  was,  because  the  statute  of  West- 
minster 2.  does  by  express  words  create  a  forfeiture  in  the  one 
case,  and  not  in  the  other.     Decreed  that  the  husband  should 

perform  the  articles.  Bloimt  ▼. 

6.  In  a  modem  case,  where  a  bill  was  filed  by  trustees,  pray-  Wintar,  cit-' 
mg  a  performance  of  marriage  articles,  the  husband  resisted,  so  377^  7^ 
far  as  the  articles  made  a  provision  for  the  wife  ;  alleging  md 

proving  that  she  lived  separate  from  him,  in  adultery. 

Lord  Thurlow  was  of  opinion  that  this  was  not  a  reason  for 
Bonperformance  of  the  articles,  as  to  the  wife.  Decreed  ac- 
cordingly. 

7.  The  principles  laid  down  in  the  precedmg  title,  as  to  the  j^  DeviM  ia 
effect  of  devises  in  barring  dower,  have  been  adopted  with  re-  no  Bar  to 
spcct  to  jointures.     So  that  a  general  devise  of  other  lands,  or  *  ®*  **"* 
of  personal  property,  by  a  husband  to  his  wife,  will  not  operate 

as  a  bar  to  a  jointure,  settled  on  the  wife,  either  before  or  after 
laaniage. 

8/  Upon  the  proposal  of  a  marriage  between  Sir  Hele  Hook,  j^JJTfT'g 
who  was  then  only  seventeen  years  of  age,  and  Esther  the  p^j^  \^^^  '^ 
daughter  of  Edward  Underbill,  Esq.,  certain  articles  were  en-  ^9X 
tered  into  by  Mr.  Underbill,  and  Mr.  Thompson,  who  was  Sir 
Helens  guardian,  and  one  of  his  father's  executors,  whereby  Un- 

VoL.  I.  21  '        . 
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derhill  covenanted  to  pay  lOOOZ.  on  tbe  day  of  marriage,  arid 
if  Sir  Hele  should,  within  six  months  after  he  attained  his  age 
of  21,  settle  lands  of  inheritance  of  500L  per  annum  in  War* 
wickshire,  to  the  use  of  himself  for  life,  remainder  to  the  said 
*  ^40  Esther  his  intended  *wife  for  her  life,  in  lieu  of  dower,  remain- 

der to  their  first  and  other  sons  in  tail  male,  remainder  to  the 
right  heirs  of  Sir  Hele,  that  then  Underhill  would  pay  Sir  Hele 
the  further  sum  of  30001.,  and  would  also  convey  a  farm  in  Wor- 
cestershire, and  several  houses  in  London,  of  the  yearly  value  of 
3202.,  to  certain  uses  thereiiypentioned. 

The  marriage  was  soon  anerwarde  had  ;  and  when  Sir  Hele 
came  of  age,  he,  hy  indentures  of  lease  and  release  dated  in 
168*7,  conveyed  all  the  said  manors  and  lands  in  Norfolk,  War- 
wick, and  Gloucester,  to  trustees,  to  the  following  uses ;  viz. 
As  to  Shelford  and  other  particular  parts  of  the  premises,  to  the 
use  of  himself  for  life,  remainder  to  dame  Esther  for  life,  for  her 
jointure,  and  in  har  of  dower ;  remainder  to  their  first  and  other 
sons  in  tail  male ;  remcdnder  to  Sir  Hele  in  fee.  Mr.  Under- 
hill at  the  same  time  executed  a  conveyance  of  the  Worcester- 
shire estate  and  houses  in  London  to  the  use  of  the  articles ; 
and  also  pcdd  Sir  Hele  the  30002.  in  performance  of  the  cove- 
nant. The  yearly  value  of  the  lands  so  settled  on  dame  Esther 
for  her  jointure  was  783Z.,  which  was  considerably  more  than 
what  was  stipulated  for  by  the  articles.  Some  years  after,  Sir 
Hele,  looking  over  his  father's  settlements  and  will,  discovered 
that  the  demesnes  of  Shelford,  part  of  his  lady's  jointure,  were 
settled  upon  his  mother,  who  was  then  living.  He  was  also  ad- 
vised that  in  case  of  his  death  without  issue,  the  whole  of  his 
lady's  jointure  might  become  void ;  and  therefore  he,  by  a  deed 
poll  dated  1705,  in  pursuance  of  a  power  reserved  to  him  in  a 
settlement  made  by  his  father,  appointed  certain  lands  of  about 
2401.  per  annum,  to  the  use  of  dame  Esther  for  life,  as  an  ad- 
ditional jointure  ;  but  expressly  declared  the  same  to  be  in  rec- 
*  S41  ompence  of  all  deficiences  either  in  *title  or  value,  of  any  es- 

tate on  her  before  settled,  or  agreed  to  be  settled,  in  considera- 
tion of  their  marriage. 

In  1709  Sir  Hele  made  his  wOl,  and  thereby  gave  his  wife 
a  legacy  of  4000/.  and  all  his  money,  plate,  jewels,  household 
stuff,  and  other  goods  and  furniture ;  he  also  devised  to  her  se- 
veral houses  and  lands  of  the  yearly  value  of  200Z.  and  upwards, 
for  her  life ;  and  appointed  her  and  one  Grove  executors,  and 
residuary  legatees. 

In  1712  Su*  Hele  died  without  issue ;  and  not  having  suf- 
fered a  recovery  of  the  estates  comprised  in  (he  settlement  of 
1687,  his  sisters  became  entitled  thereto,  under  a  settlement 
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made  by  their  father ;  so  that  dame  Esther  was  defeated  of  her 
jointure.  Whereupon  she  exhibited  her  bill  in  Chancery 
against  Sir  Hele's  sisters  and  executor,  in  order  to  compel 
them  either  to  confirm  her  jointure,  or  to  assign  her  dower  by 
way  of  recompence  out  of  all  the  lands  whereof  Sir  Hele  was 
seised  in  fee  simple,  or  fee  tail,  during  the  coverture  :  according 
to  the  proviso  of  the  statute  27  Henry  VIIL  c.   10. 

The  defendants,  by  their  answer,  insisted  upon  their  title 
to  the  premises  by  virtue  of  a  settlement  made  by  their  father, 
and  also  insisted  that  the  additional  jointure  limited  to  her,  and 
the  other  lands  and  legacies  given  her  by  Sir  Hele's  will,  which 
were  above  double  the  value'  of  her  jointure,  were  intended  and 
ought  in  a  court  of  equity,  to  be  deemed  a  full  recompence  for 
her  jointure.  The  defendants  also  exhibited  a  cross  bill  against 
dame  Esther  for  a  discovery  of  the  settlements  and  wills  in 
her  custody ;  of  the  value  oi  the  lands  settled  on  her  by  the  second 
jointure  ;  and  of  the  several  estates  and  legacies  given  her  by 
Sir  Hele's  will ;  to  which  she,  by  her  answer,  admitted,  that 
the  value  of  the  lands  comprised  *in  her  second  jointure,  was  *  ^^^ 

2331.  per  annumy  besides  the  woods ;-  and  that  liie  pecuniary 
and  specific  legacies  given  her  by  the  will,  amounted  to  6,400{. 
and  upwards ;  but  insisted,  that  in  case  the  original  jointure 
should  be  defective,  she  was  entitled  to  dower,  under  the  statute 
27  Henry  VIIL 

Both  these  causes  were  heard  before  Lord  Harcourt  in  1713, 
who  declared  that  the  settlement  made  by  Sir  Hele  Hook  upon 
dame  Esther  in  1687,  becoming  void  by  the  death  of  Sir  Hele 
without  issue,  she  ought  to  have  a  jointure  made  good  to  her, 
according  to  the  articles  made  on  her  marriag*  And  therefore 
decreed,  that  the  defendants,  the  heirs  at  law  of  Sir  Hele,  should 
convey  to  dame  Esther  for  her  jointure,  during  her  life,  out  of 
the  estate  whereof  Sir  Hele  was  seised  in  fee  or  fee  tail,  lands  of 
the  value  of  500/.  per  annum  ;  which  lands  so  to  be  settled 
were  to  be  above  and  besides  the  premises  limited  and  appointed 
to  her  by  the  deed  of  1705 ;  the  premises  devised  to  her  by 
Sir  Hele's  will :  and  those  particular  premises  which  she 
claimed  by  virtue  of  her  marriage  articles,  and  the  conveyan- 
ces made  by  her  father  in  pursuance  thereof. 

FnHn  this  decree  the  defendants  appealed  to  the  House  of 
Lords,  insisting  that  the  respondent  was  not  entitled  to  a  spe- 
cific execution  of  her  marriage  articles  ;  nor  to  have  her  join- 
tare  of  500Z.  per  amum  made  good  to  her,  by  the  aid  of  a 
court  of  equity  :  for  she  .had  received  a  very  ample  recompence 
and  satisfaction  for  the  same,  by  the  lands  limited  to  her  by 
the  deed  of  1705,  wWch  were  expressly  declared  to  be  in  re- 
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eompence  of  all  deficiencies,  either  in  title  or  value,  of  any  of 
the  lands  before  settled  or  agreed  to  be  settled  upon  her,  in 
consideration  of  the  marriage  ;  and  also  by  the  other  lands, 
^  Z^  estates,  and  money  *legacies  given  by  Sir  Hele's  will.  And  if 
the  500L  per  amtum  should  likewise  be  made  good  to  her,  she 
^  would  have,  in  land  and  houses,  double  the  value  of  her  intended 

jointure,  besides  the  4,000{.  in  money,  and  the  specific  legacies. 
That  if  the  respondent  ought  to  be  considered  as  a  creditor  in  a 
court  of  equity,  because  of  the  breach  of  covenant  in  the  mar- 
riage articles  ;  and  if  the  estate  of  the  appellants  ought  to  be 
subjected  in  equity  to  make  good  such  breach  ;  yet  she  ought 
not  to  take  what  was  settled  upon  her  by  the  deed  of  1705, 
and  what  was  given  her  by  her  husband's  will,  merely  as  a  gift 
or  bounty ;  and  at  the  same  time  insist  upon  a  satisfaction  for 
breach  of  the  covenant ;  for  a  voluntary  gift  or  legacy  which 
surmounts  the  value  of  a  debt,  ought  to  be  taken  as  a  satisfac- 
tion of  such  debt,  unless  where  there  is  an  express  declaration  to 
the  contrary. 

On  the  other  side,  it  was  argued,  that  the  respondent's  mar- 
riage portion,  agreed  upon  by  the  articlesj  amounted  in  money 
and  lands  to  6,000{.,  for  which  it  was  thereby  agreed  she 
should  have  500/.  perannwn  for  her  jointure.  And  though, 
in  respect  of  her  father's  bounty  and  kindness  after  the  mar- 
riage, Sir  Hele  was  pleased,  when  he  came  of  age,  to  settle  an 
estate  for  her  jointure  which  amounted  to  783/.  per  awit/m, 
yet  the  decree  had  given  recompence  for  no  more  than  500/. 
per  annum.  That  Sir  Hele  never  apprehended  or  ima^ned 
that  there  was  a^  defect  of  title,  by  reason  of  the  want  of  a 
common  recovery  ;  for  if  he  had,  he  could  easily  have  supplied 
that  defect ;  but  it  was  plain  he  thought  a  fine  sufficient ;  which 
fine  was  accordingly  levied  at  the  time  of  his  making  the  sec- 
ond jomture  :  and  neither  the  respondent  or  her  father,  or  those 
concerned  for  her,  had  ever  any  notice  of  the  title  of  the  ap- 
*  244  peUants  m  the  lifetime  *of  Sir  Hele.     That  besides  the  res- 

pondent's marriage  portion  of  6,000t,  Sir  Hele  received  by 
the  death  of  her  father  and  mother  to  the  value  of  1,000/. 
more  :  besides  which,  the  respondent  had  freely  given  him  the 
inheritance  of  her  father's  real  estate,  which  she  was  solely  en- 
titled to;  and  also  the  remainder  of  his  leasehold  estate  :  and- 
therefore  it  was  but  reasonable  that  she  should  have  the  bene- 
fit  of  the  law  respecting  her  additional  jointure  of  233/.  per 
.annum;  especially  since  Sir  Hele  intended  her  upon  the  first 
settlement  783/.  per  annum,  which  by  the  decree  was  reduced 
to  500/.  per  annum.  That  the  legacies  and  bequests  inhis  will 
were  intended  by  him  as  a  bounty,  and  not  in  satisfaction  for 
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Ate  defect  of  her  jointure,  which  he  knew  nothing  of;  and 
therefore  considering  he  had  so  great  a  fortune  with  the  res- 
pondent, it  was  hoped,  that  what  he  had  so  leA  her  would  be 
thought  no  unreasonable  bounty  ;  especially  since  he  had  left 
the  appellants  and  their  issue  the  reversion  of  all  his  estate  of 
inheritance  after  the  respondent's  death,  part  of  which  came  to 
him  by  the  respondent.  And  as  the  whole  of  the  jointure  set- 
tled upon  her  would  by  virtue  of  the  fine  have  been  good,  in 
case  he  had  not  died  without  issue,  there  could  be  no  reason 
why  a  less  jointure  should  not  be  made  good  against  collateral 
heirs.      The  decree  was  affirmed. 

9.  A  man  on  his  marriage  gave  a  bond  to  a  trustee  in  the  v,Dcke.**2^p. 
penalty  of  4,000/.,  conditioned  that  if  he,  at  any  time  within  Wms.^eia 
four  months,  should  settle  and  assure  on  hfs  wife  freehold 
lands  of  the  yearly  value  of  1001.,  then  the  bond  to  be  void. 
The  husband  soon  after  the  marriage  made  his  will  devising 
thereby  freehold  and  copyhold  lands,  lying  intermixed  hi  Nor- 
folk to  his  loving  wife  and  her  heirs :  and  died  within  four 
months  after  the  marriage. 

*Master  of  the  Rolls — "As  money  and  lands  are  things  of         *  ^45 
a  different  nature,  the  one  shall  not  be  taken  in  satisfaction  of 
the  other.     Whatever  is  given  by  a  will,  is  prima  facte  to  be 
intended  a  bounty  and  benevolence  ;  and  it  is  remarkable  that 
in  the  present  case  the  devise  is  to  his  loving  wife,  which  is  a 
term  of  affection.     The  devise  of  such  of  the  land  as  is  copy- 
hold, cannot  possibly  be  towards  satisfaction  of  the    lOOJ.  per 
anmum^   which  was  to  be  freehold :  nay,  supposing  the  whole 
88{.  per  aamum  were  freehold,  it  would  not  go  towards  satis- 
faction of  the  lOOZ.  per  annum  I  not  being  so  expressed.     And 
supposing  there  were  assets  to  pay  all  the  bond  debts,  and  like- 
wise the  charges  laid  by  the  will  on  the  land,  in  such  case  the 
881.  p^  annum  should  be  enjoyed  as  a  bounty  and  benevo- 
lence.** 

10.  A  father  and  son,  upon  the  marriage  of  the  son,  cove-  M^Si-ganand 
nanted  that  the  lands  settled  on  the  son's  wife,   for  her  jointure  Clifford,  i 
were  worth  300/.  per  mnum.     The  son   gave  by  his  will  a  ^^^  ^^' 
legacy  of  1,000{.  to  his  wife.     On  a  bill  brought  by  the  wife 
to  have  a  deficiency  in  her  jointure  supplied  out  of  the  assets 
of  her  husband  and  of  his  father,  and  also  for  the  legacy  of 
1,000/.,    Lord    Hardwicke    held,  that   the  legacy  of  1,000/. 
given  by  the  will,  ought  not  to  be  considered  in  this  case  as«  a 
satisfaction  for  the  deficiency  of  her  jointure,  because  that  did 
not  arise  till  after  his  death,  and  therefore  could  not  at  the  time 
be  in  his  consideration ;  and  as  the  jointure  lands  were  cove- 
nanted by  the  marriage  settlement  to  be  worth  so  much,  clear 
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of  all  reprizes,  the  testator  plainly  intended  the  1,0002.  as  a 
bounty  for  her. 

Stibbing  ^^"  ^^^^  Sheppard  having  by  his  marriage  articles  coTe- 

2  ves.  409.  nanted  that  the  lands  settled  on  his  wife  were  of  the  annual 
246  value  erf  1,600/.  above  all  incumbrances,  *made  his  will  in  these 
words' :  "  I  do  hereby  ratify  and  confirm  my  marriage  articles  ; 
and  I  do  also  give  to  my  wife  the  lands  in  A.  B.  for  life.**  The 
wife  and  her  second  husband  brought  a  bill  to  have  a  deficiency 
in  her  jointure  lands  supplied,  which  was  not  disputed  ;  but  it 
was  insisted  that  the  lands  devised  should  be  taken  instead 
thereof. 

Lord  Hardwicke  said*-'^'  If  a  husband  upon  his  marriage,  in 
consideration  of  a  disparity  of  years,  or  any  other  personal  con- 
"  sideration,  will  make  a  very  large  settlement ;  the  parties  claim- 
ing under  it,  whether  wife  or  children,  are  entitled  to  have  it 
carried  into  execution,  according  to  the  intent  The  defendants 
do  not  dispute  but  that,  notwithstanding  the  largeness  of  the  set- 
tlement, the  plaintiffs  are  entitled  to  have  any  deficiency  of  j(Mn- 
ture,  on  the  foot  of  the  covenant,  supplied  and .  made  good ;  bat 
insist  that  the  Court  ought  to  consider,  and  according  to  the 
rules  established,  to  allow,  the  lands  devised  to  be  either  a  satis- 
faction or  performance,  or  at  least  a  part  performance  of  this 
contract ;  and  to  go  so  &r  as  they  may,  in  point  of  value,  to 
make  up  the  deficiency.  If  the  Court  can  in  any  case  do  that, 
^  they  ought  in  this.  But  I  am  of  opinion,  that  if  allowed  in  this 
case,  I  should  make  a  precedent  not  agreeable  to  the  rules  estab- 
lished, and  which  might  be  of  ill  consequence  and  inconvenience 
in  other  cases  ;  the  same  rule  of  justice  must  therefore  prevaQ 
in  this  as  in  others.  The  husband  was  bound  by  his  contract 
to  make  the  jointure  then  settled  to  the  value  of  l,600t  a  year  ; 
this  was  therefore  what  she  had  a  right  to  as  a  purchaser  ;  and 
whatever  arose  from  thence  was  her  own  estate,  which  she  was 
entitled  to  as  a  debt  from  her  husband  to  her.  Then  to  consid- 
er what  he  has  done  by  his  will.  In  the  very  first  clause  he 
*  247  seems  ^anjuous  for,  and  to  take  care  of  her  ;  therefore  it  cannot 

be  imagined  that  he  intended  to  prejudice  her.  The  husband's 
covenant  that  these  lands  are  of  such  an  annual  value,  does 
amount  to  a  covenant  on  his  part  to  settle  and  make  good  to  that 
extent,  in  case  of  deficiency,  for  she  might  have  damages  ;  there- 
fore it  has  been  argued,  that  when  the  husband  by  his  will  has 
given  lands  of  the  same,  or  in  part  of  the  value,  that  is  so  far  a 
performance  of  his  covenant ;  for  that  he  has>  by  that  act,  so 
far  made  it  up.  It  is  compared  to  cases  where  a  husband  cove- 
nants to  settle  on  the  eldest  son  of  the  marriage,  and  lets  lands 
descend  to  him  in  fee,  which  is  a  performance  so  far  :  and  where 


Tith  Ylh  Jomtvre.  CK  iii.  $11—18.  1C7 

a  husband  covenants,  and  dies  intestate  ;  which  was  held  a  leav- 
.ing  to  his  wife  so  much,  because  whether  left  by  will,  or  to  go 
by  the  rules  of  law,  it  was  the  same,  and  a  performance,  and 
indeed  a  strict  performance.  So  where  lands  descended  to  an 
heir  at  law,  who  claimed,  in  place  of  his  ancestor,  a  sum  of  mo- 
ney to  be  laid  out  in  land.  But  I  am  of  opinion  that  this  differs 
from  all  the  cases  that  have  been  of  that  kind.  It  has  been  con- 
sidered whether  this  is  to  be  taken  as  a  question  of  satis&ction 
or  of  performance,  and  possibly  it  may  be  more  properly  con- 
sidered as  a  question  of  performance,  or  part  performance ; 
but  in  my  opinion  this  is  not  stricdy  any  of  those  case^.  It 
IS  a  question  of  construction  of  a  will,  and  intent  of  the  hus- 
band therein.  All  the  above  mentioiied  cases  have  been  of 
implied  satisfaction,  or  presumed  performance,  where  the  hus- 
bio&d  or  father  has  done  nothing ;  as  in  suffering  the  lands  to 
descend,  without  any  declaration  what  way  he  intended  they 
should  go.  The  court  was  there  to  consider  from  circum- 
stances, whether  there  was  ground  to  imply  or  infer  a  part  per- 
formance, the  person  having  said  nothing ;  *but  here  is  a  will  #  24S 
made,  and  therefore  the  question  is  upon  the  construction  of  that 
win,  and  the  intent  to  be  put  upon  that  construction ;  and  he 
could  not  intend  to  ^ve  these  lands  thereby,  as  a  satisfaction 
for  what  she  was  in  strictness  of  law  entitled  to,  under  the  ar- 
ticles ;  but  clearly  as  an  accumulated  bounty,  over  and  above. 
It  is  the  same  as  if  he  had  repeated  every  iota  in  these  articles, 
and  said,  I  also  give  her  such  lands.  An  inquiry  must  there- 
fore be  directed  of  the  deficiency  of  the  jointure  ;  and  whatever 
it  is,  must  be  made  good,  out  of  the  estate  of  John  Sheppard." 

12.  Sir  B.  Broughton,  by  articles  previous  to  and  in  con-  BroughtooT. 
aderation  of  his  marriage  with  Miss  Hill  covenanted  that  in  7  Bn^ari. 
consideration  of  the  said  marriage,  and  of  10,000{.  her  mar-  ^&'  ^^i* 
riage  portion,  he  would  convey  certain  lands  in  the  county  of 
Chester  to  trustees,   to  the  use  of  himself  for  life,  and  to  secure 
an  annuity  of  1,000{.  to  Miss  Hill  for  her  jointure,  and  *  in  bar 
of  dower;  remwider  to  hb  first  and  other  sons  in  taQ;.re- 
igainder  to  his  own  right  heirs.     The  marriage  took   effect,  and 
Sir  B.   Broughton  received  the    10,0001.   portion,  but  no  set- 
tlement was   ever  executed  pursuant  to  the  articles.     Sir  B. 
Broughton  having    sold  a   large    estate  in    Lincolnshire    for 
27,0002.  and  having  contracted  for  the  purchase  of    several 
considerable  estates  in  Hampshire,  by  his  will  gave  to  Lady 
Broughton  a  leasehold  house  in  London,  in  which  he  resided, 
with  all  the  Aimiture  thereof ;  and  also  devised  to  her  and  her     - 
heirs  all  the  estates  in  Hampshire  for  the  purchase  of  which 
he  had  contracted,  or  in  lieu  thereof  the  whole  n(ioney  arising 
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from  the  sale  of  his  estates  in  Lincolnshire.  He  then  devised 
his  estates  in  Cheshire,  which  were  liable  to  the  jointure,  to 
trustees,  to  the  intent  that  C.  Shrimpton  should  receive  theie- 

*  249  out  *an  annuity  of  20{.,  and  subject  thereto,  to  the  u^  of  St 

Thomas  Broughton,  his  heir  at  law,  for  life,  remainder  to  bis 
first  and  other  sons  in  tail  naale,  remainder  over. 

Upon  the  death  of  Sir  B.  Broughton,'  Lady  Broughton  en- 
tered  on  the  estates  thus  devised  to  her,  and  the  heir  at  law 
having  refused  to  pay  her  jointure,  she  filed  a  bill,  praying  a 
specific  execution  of  her  marriage  articles,  so  far  as  related  to 
her  jointure ;  to  which  the  heir  at  law  put  in  his  answer,  insist- 
ing that  what  was  given  by  the  will  to  Lady  Broughton,  was 
in  satisfaction  for  what  she  was  entitled  to  under  the  articles ; 
and  that  she  could  not  have  both  provisions. 

The  cause  was  heard  before  Lord  Bathurst,  who  decreed 
that  Lady  Broughton  waB  entitled  to  have  her  jointure,  agreea- 
ble to  the  articles. 

From  this  decree  an  appeal  was  brought  in  the  House  of 
Lords  by  Sir  Thomas  Broughton ;  and  on  behalf  of  the  appel- 
lant it  was  argued,  that  though  a  devise,  when  considered  by 
itself,  may  carry  with  it  the  presumption  of  an  intended  boun- 
ty, yet  when  a  testator  has  covenanted  by  articles  to  make  a 
provision  for  his  wife  and  children,  such  a  presumption  is  lia- 
ble to  be  controlled  by  ai  still  stronger  presumption^  |hat  he 
intended  the  devise  as  a  satisfaction  for  the  performance  of  those 
articles ;  and  especially  where  the  devise  was  so  great  in  value, 
as  to  include  both  a  satisfaction,  and  a  bounty.  This  general 
presumption,  that  where  two  provisions  were  made  for  a  wife 
or  a  child,  the  testator  intended  the  one  to  be  a  satisfaction  for 
the  other  (which  general  presumption  was  grounded  on  the 
known  custom  of  the  realm,  to  pve  the  bulk  of  the  family  es% 
tate  to  the  eldest  son  or  heir  at  law,  with  competent  provisions 
for  the  wife  and  younger  children,)  was  peculiarly  strong  in 

♦  250  this  case,  *where  from  the  heavy  chaises  already  laud  on  the 

family  estate,  the  only  brother  and  heir  would  be  undiile  to 
maintain  the  antient  credit  and  figure  of  the  family.  That 
the  lands  alone  devised  by  the  will  were  of  much  greater  value 
than  the  rent-charge  claimed  under  the  articles  ;  and  thereby 
all  objections  were  obviated  which  might  have  arisen  from  the 
provision  under  the  will  not  being  of  the  same  nature  with  that 
under  the  articles.  ^That  from  the  testator's  having  omitted 
any  mention  of  the  articles,  although  they  must  have  been  pre- 
sent to  his  memory,  while  he  was  securing  another  rent-charge 
to  C.  Shrimpton,  and  from  the  manner  in  which  he  devised 
those  ^states  to  the  appellant,  subject  to  the   rent-charge,  a 
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«troi^  presumption  arose,  that  he  considered  the  devise  and  be- 
quests to  his  widow,  as  an  ample  satisfaction  for  the  articles. 
Lastly,  that  the  devise  of  the  estate  to  Sir  Thomas  for  life,  was 
inconsistent  with  the  claim  of  the  rent-charge  under  the  arti- 
cles ;  inasmuch  as  Sir  Thomas,  from  the  nature  of  hb  inter- 
est, was  incapable  of  making  any  legal  conveyance  of  the  rent« 
charge  so  clauned. 

On  the  other  side  it  was  contended,  that  eveiy  devise  or  be- 
quest in  a  will,  prima  facie  imports  a  bounty  ;  and  therefore, 
in  order  to  induce  a  court  of  equity  to  consider  the  bequests  in 
this  will  in  favour  of  the  Lady,  as  a  satisfaction  for  her  jointure 
of  l,OO0{.  per  anntim,  or  as  a  performance  of  the  marriage  arti- 
cles entered  into  by  Sir  Bryan,  it  was  incumbent  on  the  appel- 
lants to  show  that  it  was  the  testator's  intention,  when  he  made 
his  will,  to  give  her  a  satisfaction  by  that  will  for  or  in  Ueu  of 
her  jointure ;  or  to  perform  the  marriage  articles  on  his  part. 
And  such  intention  must  appear,  either  from  the  express  words 
of  the  will,  or  the  clear  and  manifest  intention  of  the  *tes» 
tator  appearing  upon  the  &ce  of  it ;  or  be  drawn  by  neces- 
sary implication  tfaerefirom  :  but  no  such  intention  appeared  in 
any   part  of  Sir  Bryan's  vriU;  rather  the  contrary.     In  order 
to  make  a  devise  or  bequest  a  satisfaction  for  a  collateral  de- 
mand, or  performance  of  a  prior  contract,  it  must  be  ejusdem 
genem,  and  not  land  for  money,  or.money  for  land  ;  or  must  at 
least  be  of  such  certain  and  known  value  and  eslimatioii,  and  sa 
far  of  the  same  nature  with  the  thing  to  be  satisfied  therewith, 
as  to  appear  indisputably  to  be  equivalent  or  superior,  not  only 
in  gross  value,  but  in  annual  income,  to  the  debt  or  deman^ 
or  thing  to  be  performed  ;  but  none  of  these  circumstances  at- 
tended the  devises  or  bequests  which  in  the  present  case  were 
contended  to  be  a  satisfaction  for  the  respondent's  jointure,  or  a 
performance  of  Sir  Bryan's  marriage  articles.     That  the  an- 
nuity of  1,0002.  intended  to  be  settied  on  her  by  those  artieles, 
was  intended  to  be  a  jointure  for  her,  and  declared  to  be  in  bar 
or  satisfaction  of  dower,  and  therefore  ought,  in  a  court  of 
equity,  as  well  as  law,  to  be  considered  as  commg  in  the  place 
of  dower,  and  having  the  same  privileges,  force,  and  effect  as 
a  right  of  dower ;  and  neither  courts  of  law  or  equity  admitted 
an  averment  of  a  collateral  satisfaction  for  dower.    That  Sir 
Bryan  not  having  obtained  any  conveyance  of  the  Hampshire 
estates,  or  paid  the  purchase  money  for  them  at  the  time  of  ma- 
king his  wiU,  could  not  devise  to  the  respondent  the  legal  inter- 
est therein  ;  and  therefore  the  devise  to  her  was  in  fact  a  devise 
of  the  right  to  complete  the  purchase,  and  a  gift  of  mere  personal 
estate,  or  so  much  money  ashe  had  agreed  to  give  for  the  purchase 
Vol.  I.  32 
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♦   263 


UnlfiM  i^^z* 
prM«ed,  and 
t|ien  the 
Widow  has 
mn  £l«clion. 

Grandiion  t« 
Pitt,  2  Ab. 
£q.39t 


of  the  Hampshire  estate,  and  appeared  to  be  so  considered  by  bin 
from  the  penning  of  his  will ;  but  a  bequest  of  personal  estate 
could  *not  be  averred  to  be,  or  considered  as,  a  satisfaction  for  a 
jointure  in  lands,  or  a  rent-charge  upon  a  real  estate.     That 
in  order  to  make  Sir  Bryan's  will  a  performance  of  his  mar- 
riage articles,  it  must  appear  upon  the   face  of  it,  and  at   al) 
events,  a  complete  and  full  performance  thereof,  ^and  to  have 
been  so  intended  by  him ;  but  the  very  reverse  appeared ;  for 
ihe  devise  of  the  Oheshire  estate  in  his  will  must  have  been  con- 
sidered by  him  as  subject  to  the  articles,  or  springing  out  of  the 
ultimate  remainder  in  fee  reserved  to  him  by  those  articles: 
and  if  he  haH  had  any  son  by  his  lady,  such  son,  as  well  as  the 
mother,  would  have  been  entitled  to  call  for  a  specific  perfor- 
mance of  the  articles  ;  and  .  the  will  could  not  be  set  up  as  a 
satisfaction  thereof  against  the  son,  nor  could  such  son  have 
insisted  that  the  devises  and  bequests  in  the  will  to  his  mother, 
were  a  performance  of  the   articles,  so  far  as  related  to  her ; 
nor,  if  a  conveyance  and  settlement  of  the  estate  had  been  aC' 
tually  made  and  executed  pursuant  to  the  articles,  could  any 
person  entitled  under  that  settlement  have  set  up  such  devises 
and  bequests  to  the  respondent,  in  Sir  Bryants  will,  as  a  dis- 
chai^e  or  satisfaction  of  her  incumbrance  or  rent-charge  upon 
his  estate.     That  if  Sir  Bryan  had  intended  to  devise  his  Chesh- 
ire estate  to  his  brother  and  the  other  devisees  in  remainder, 
discharged  from  his  lady's  jointure,  he  would  most  probably 
hai;^  expressly  declared  such  intention  by  his  will ;  as  it  ap- 
peared from  many  circumstances,  that  at  the  time  of  making  his 
will  he  had  not  forgot,  but  well  remembered,  that  he  had  before 
settled  such  a  jointure  on  her:  and   his  bequeathing  her  his 
house  in  Brook  Street,  and  his  plate,  furniture,  horses,  and 
carriages,  proved  his  intention  that  she  sliould,  after  his  deaths 
live  in  a  manner,  and  at  an  expense,  ^suitable  to  her  rank  as 
his  widow  ;  and  therefore  he  must  have  intended,  by  the  devise 
in  question  to  increase  her  jointure,  in  order  to  answer  that  pur- 
pose.    The  decree  was  affirmed. 

IS-  Where  a  freehold  estate  is  devised  to  a  woman  expressly 
for  her  jointure,  and  in  bar  and  satisfaction  of  a  jointure  settled 
on  her,  either  before  or  aftel^  marriage  ;  in  such  case  the  widow 
cannot  have  both,  for  that  would  contradict  the  will ;  but  she  is 
allowed  to  make  her  election. 

14.  Robert  Pitt,  by  articles  in  consideration  of  marriage, 
agreed  to  lay  out  10,000/.  m  the  purchase  of  land,  to  be  set- 
tled to  the  use  of  the  plaintiflf  Harriet,  his  intended  wife,  for  her 
life,  for  her  jointure.     The  marriage  took  place ;  afterward^, 
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the  father  of  R.  Pitt  gave  him  an  estate  for  tife,  with  power  to 
grant  a  rent-charge  of  4001.  a  year  to  any  woman  he  should 
marry,  for  her  jointure.  In  pursuance  of  this  power,  Robert 
Pitt  g-ranted  a  rent-charge  of  400/.  a  year  to  bis  wife,  to  com- 
mence after  his  decease,  in  satisfaction  of  part  of  her  jointure. 
Three  days  after,  he  conveyed  a  leasehold  estate  of  SOW.  a  year 
in  trust  for  his  wife ;  and  by  his  will  he  confirmed  the  grant  of 
the  rent-charge,  and  the  conveyance  of  the  leasehold  settled  on 
his  wife,  by  way  of  addition  or  augmentation,  and  in  full  com- 
pensation of  her  jointure* 

It  was  held,  that  this  was  a  satisfaction  of  the  jointure  pro- 
vided b  J  the  articles,  according  to  the  intention  of  Robert  Pitt ; 
that  the  plaintiff  should  make  her  election,  whether  to  have  the 
rent-charge  of  400/.  and  the  leasehold,  or  the  10,000/.  laid 
out  in  lands. 

15.  Although  a  devise  be  not  expresiily  mentioned  to  ^^o  i^  ^t%    • 
bar  of  a  jointure,  yet  if-  it  should  appear  from  *any  circum-  tometimet 
stance  in  the  will  to  have  been  the  intention  of  the  testator,  ^^^  *  ■»*"- 
that  such  devise  was  meant  as  a  satisfaction  for  the  jointure ; 

a  court  of  equity  would,  I  presume,  reason  by  analogy  from  the 

cases  in  which  a  devise  has  been  held  a  satisfaction  for  dower.  Tit  6.  c.  5. 

and  compel  the  jointress  to  make  her  election.  '  ^* 

16.  There  is  one  case  Tirhere  there  was  a  deficiency  in  a  join- 
ture, and  the  husband  hdving  devised  lands  to  the  jointress  for 
her  life,  and  also  a  sum  of  money,  such  devise  and  bequest  were 
held  to  be  a  satisfaction  for  the  deficiency  of  the  jointure. 

17.  Lord  Montague,  on  the  marriage  of  his  son  Francis,  Mazwflit 
settled  estates  to  the  use  of  the  lady  for  her  life,for  her  join-  ^  Bro.  PirL 
ture ;  the  lands  so  settled  were  covenanted  to  be  of  the  yearly  2  Ab.Eq. 
value  of  1,000/.     After  the  death  of  Lord  Montague,  the  hon-  ^i« 

or  and  estate  descended  to  Francis,  who  devised  other  lands 
of  about  600/.  a  year  to  his  wife  for  her  life,  together  with  a 
legacy  of  500/.,  and  part  of  his  household  goods ;  afterwards, 
Francis  Lord  M.  being  minded  to  make  some  further  provision 
for  his  lady,  revoked  the  uses  of  some  part  of  Ins  estates,  and 
limited  the  same  to  trustees,  in  trust  to  raise  10,000/.  for  her. 
By  a  codicil  he  devised  to  her  an  annuity  of  500/.  a  year  dur* 
log  her  life.  Upon  his  death  his  widow  brought  her  bin  in 
Chancery,  to  have  a  deficiency  iik  her  jointure  made  up.  Lord 
Cowper  declared  that  the  legacies,  which  were  admitted  to  be 
of  greater  value  than  the  deficiency  in  the  jointure,  ought  to  be 
taken  in  satisfaction  of  the  breach  of  covenant 

18.  It  is  observable  that  this  case  was  prior  to  that  of  Prime  *»*•»  •  ^l- 
V.  Stebbing,  and  is  not  reconcileable  to  it.     The  decree  appears 
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to  have  been  made  upon  the  ground,  that  Francis  Lord  M .  was 
a  very  weak  man,  and  under  the  mfluence  of  his  wife.  For  np- 
*  1(65  on  an  ^appeal  to  the  House  of  Lords,  it  was  ordered,  that  the 
Court  of  Chancery  should  direct  an  issue  to  try  whether  Lord 
M.  was  sane  at  the  lime  of  the  execution  of  the  codicil ;  and  a 
Terdiot  was  found  that  he  was  not  of  sound  mind  then. 
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Section  1. 

HAVING  treated  of  the  different  freehold  estates,  we  £,|^j^,  j 
now  come  to  consider  of  those  estates  or  interests  in  land  that  than  Free- 
are  less  than  freehold ;  of  which  there  are  four  sorts :  1.  Estates  ^^'^' 
for  years.  2.  Estates  at  wilL     S.  Tenancies  from  year  to  year. 
4.  Estates  at  sufferance. 

2-  It  has  been  stated,  that  after  the  conquest  the  estates  of  ^^^.   ^  ^ 
ihe  great  loids  were  cultivated  by  their  villeins.    In  course  of  tates  for 
time  the  lords  adopted  the  ♦practice  of  allowing  them  to  occupy  '^^^'^ 
parts  of  their  lands  at  will,  yielding  a  return  of  corn,  hay,  or 
other  portion  of  their  crops  ;  as  the  precariousness  of  this  tenure 
was  a  strong  bar  to  the  industry  of  the  tenants,  it  became  cus- 
tomary to  grant  them  the  lands  for  a  certain  number  of  years, 
by  wUch  they  were  enfranchised.    Still  their  mterest  was  mfin-  , ,,  ,  ^. 
itely  inferior  to  an  estate  of  freehold. 
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3.  Estates  for  years  were  become  common  in  Bracton's  time, 

as  appears    from  the    following  passage  : — Poterit  emin  qtds 

terrain  aZicui  cancedere  ad  terminum  armorumy  et  iUe  eandem  injra 

Bract.  27  a.    terminum  iUum  cdteri  dare.    And  a  tenant  for  years  was  called 

firmanus. 
Deicription        ^    „  Tenant  for  term  of  years  (^ays  LitUeton,  $  58.)  is^here 
j  a  man  letteth  lands  or  tenements  to  another  for  term  of  certain 
I  years,  after  the  number  of  years  that  is  accorded  between  the 
\^  lessor  and  the  lessee,  and  the  lessee  entereth  by  force  of  the 
'.  lease ;  then  is  he  tenant  for  years." 
Lit.  I  67.  5.  If  an  agreement  be  made  for  the  possesion  of  lands,  bat 

for  half  a  year,  or  a  (|uarter,  or  any  less  time,  the  lessee  is  con- 
sidered as  tenant  for  years,  and  is  so  styled  in  all  legal  proceed- 
ings ;  a  year  l^eing  the  shortest  period  of  which  the  law  will  in. 
this  case  take  notice. 
1  Intt.  45  b.       ^'  ^^^^^  ^^  estate  is  Ihnited  to  a  person  for  21  years,  if  J. 
S.  shall  so  long  live,  it  is  an  estate  for  years  only ;  not  an  estate 
for  the-life  of  J.  S.,  because  there  is  a  fixed  period  beyond 
which  it  cannot  last. 
8  Rep  ^96  'a       ^  Where  a  person  devises  lands  to  his  executors,  for  pay- 
1  P.  Wms. '  ment  of  his  debts,  or  until  his  debts  are  paid,  the  ex^utors  only 
Co\  t'         ^^^  ^^  estate  for  so  many  years  as  are  necessary  to  raise  the 
Case,  sum  required.     It  is  the  same  where  an  estate  is  devised  till  such 

*  258         time  as  a  ^particular  sum  shall  be  ndsed  out  of  the  rents  and 
1^*^^^^'  profits  thereof. 

sis!         *        ^*  Lord  Coke  says  an  estate  for  years  is  firequentiy  called  % 
1  Inst  45  b.  term,  terminuSf  which  signifies,  not  only  the  period   of  time 
for  which  it  is  to  continue,  but  also  the  estate  and  interest  that 
passes  for  that  period.    And  every    estate  or  term  for  years 
must  have  a  certain  beginning,  and  a  certain  end,  which  must 
^  '  be  ascertmned  at  the  time  when  the  estate  is  created,  either  by 
the  express  limitation  of  the  parties,  or  by  a  reference  to  some 
collateral  act,  which  may,  with  equal  certainty,  measure*  its  con- 
tinuance. 
Lit.  f  132*         ^'  There  is  a  tenure  between  the  lessor  and  Ins  lessee  for 
years,  to  wMch  fealty  is  incident ;  and  also  a  privity  of  estate 
between  them. 
Gilb.,TeB:         10.  Not^thstanding  the  permanent  interest  of  tenants  for 
years,  yet  their  possession  was  esteemed  of  so    littie  conse- 
quence, that  they  wer^  rather  considered  as  the  bailiffii  or  ser- 
1  Init  46  a.  ^^^nts  of  the  lord,  than  as  having  any  estate  in  the  land.     Their 
interests  might  be  defeated  by  a  recovery  in  a  .real  action ;  be« 
cause  the  recoveror  was  supposed  to  come  in  by   a  title  para- 
mount, therefore  not  bound  by  the  contracts  of  the  prior  posses- 
Tit.  S6.  c  11. 8or ;  this  was  altered  by  the  statute  of  Gloucester  1  £dw«    I. 
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and  the  statute  21  Hen.  VIII.  by  which  tenants  for  years  are 
enabled  to  falsify  recoveries  had  by  collusion.  *  .    •    ^. 

II.  While  estates  for  years  nught  be  defeated  by  a  recovery,  of  Long 
it  is  no  wonder  that  they  were  usually  very  short     Lord  Coke,  T?™)*  ^^  ^ 
upon  the  authority  of  the  Miror,  says,  that  by  the  ancient  law 
no  lease  was  allowed  for  more  than  40  years ;  because  a  lon- 
ger possession,  especially  when  given  without  livery,  declaring 
the  nature  and  duration  of  the  estate  created,  might  tend  to  de- 
feat the  inheritance.     Sir  *W.  Blackstone  observes  that  this  law,  «  okq 
if  it  ever  existed,  was  soon  antiquated;  for  in  Madox's  collec-  ^^Oomm. 
tion  of  ancient  charters  there  are  some  leases  for  years  of  an  142. 
early  date,  which  considerably  exceed  that  period :  that  terms 
for  300  and  1000  years  were  certainly  in  use  in  the  time  of 
£dw.  III.,  and  probably  in  that  of  Edw.  I.  ;  and  it  appeared 
certain* that  after  the  statutes  by  which  terms  for  years  were 
{>rotected  from  the  operation  of  fdgned  recoveries,  long  terms 
were  frequently  created,  for  the  purpose  of  defrauding  the  lord's 
right  of  wardship,  relief,  and  other  feudal  incidents.     In  mo- 
dem times  they  have  been  still  more  extensively  introduced  in 
mortgages  and  family  settlements. 

13.  A  tenant  for  years  is  not  said  to  be  Iseised  of  the  lands,  A  Tenant  for 
the  possession  not  being  g^ven  to  him  by  the  ceremony  of  livery  g^*j".  **  "** 
of  seisin.     Nor  does  the  mere  delivery  of  a  lease  for  years,  vest  Lit.  $  59. 
any  estate  in  the  lessee,  but  only  gives  him  a  right  of  entry  on  '  **'*  ^^  *' 
the  land.     When  he  has  actually  entered,  the  estate  becomes  qjj^  j>^^^ 
vested  in  him,  and  he  is  then  possessed,  not  properly  of  the  land  34. 
but  of  the  terra  for  years  ;  the  seisin  of  the  freehold  still  remain- 
ing in  the  lessor. 

IS.  This  distinction  between  the  possession  of  the  tenant  for 
years,  and  the  seisin  of  the  freehold,  was  fully  established  in 
Bracton's  time  :  Item  dare  potest  quis  terrain  quam  alius  tenet  ad 
tenmnum  aimorum^  salvo  tamen  firmarioy  termino  sua:  quia  tV 
ta  possessiones  sese  compatiuniur  in  una  re  ;  quod  unus  kabeat  2t6e-  .p.^^  ^  .  ^^ 
rum  tenementumy  et  alius  terminum.  And  it  has  been  stated  that 
the  possession  of  a  lessee  for  years  is  considered  as  th«  posses- 
Bion  of  the  person  entitled  to  a  freehold.  «  ggO 

'    *14.  No  estate  for  years  can  be  created  at  common  law  with-  Bat  mast 
out  an  actual  entry  made  by  the  person  to  whom  the  land  is  de-  2*^^*  *** 
mised.     For  although  the  grantor  has  done  every  thing  nee-  i  imt!  46  b. 
Bssary  on  his  part  to  complete  the  contract,  so  that  he  can  nev-  si  *•  2^0  a. 
er  after  avoid  it ;  yet  till  there  is  a  transmutation  of  possession, 
by  the   actual  entry  of  the  lessee,  it  wants  the  chief  mark  and 
indication  of  his  consent,  without  which  it  might  be  unwarrant- 
able to  adjudge  him  in  actual  possession,  to  all  intents  and  pur- 
poses :  for  this  reason  the  law  does  not  cast  the  immediate  and 
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actual  possession  on  him,  till  he  enters ;  neither  has  the  lessor  ^ 
reversion  to  grant,  till  such  entry. 

15*  Upon  the  execution  of  the  lease,  the  lessee  acqiures  an 
interest,  called  an  wXertsae  termini ;  which  he  may  at  any  time 
reduce  into  possession,  by  an  actual  entry.  This  may  be 
made,  not  only  by  the  lessor  himself,  but,  in  case  of  his  death, 
by  his  executors,  or  admimstrators. 

16.  It  should  however  be  observed,  that  in  consequence  of 
the  operation  of  the  statute  of  uses,  an  estate  for  years  may  now 
be  created,  without  an  entry. 

17.  If  the  lessee  enters  before  the  time  when  the  estate  for 
years  is  to  commence,  it  is  a  disseisin ;  and  no  continuance  of 
possession,  after  the  commencement  of  the  term,  will  purge  it, 
or  alter  the  estate  of  the  lessee.  Such  entry  of  the  lessee,  be- 
fore the  commencement  of  the  term,  will  not  however  devest, 
or  turn  such  term  to  a  right ;  so  that  the  lessee  of  the  term  may 
still  assign  it  over. 

IS.  A.  made  a  lease  to  B.,  on  the  23d  September,  to  bold 
to  lum  for  21  years  from  Michaelmas  following.  The  lessee 
entered  before  Michaelmas,  and  ^continued  in  possession  for 
some  years ;  then  the  lessor  re-entered :  the  lessee  being  out  of  . 
possession,  assigned  over  the  term  to  the  plaintiff's  lessor,  who 
brought  an  ejectment.  Judgment  was  given  for  the  plaintiff; 
and  the  Court  held,  That  the  term  not  being  to  begin  till  Mich- 
aelmas, this  was  till  then  a  future  interest ;  that  the  lessee^s  en- 
try before,  was  a  disseisin,  not  a  possession  by  virtue  of  the 
lease.  ^ 

19.  Where  the  commencement  of  an  estate  for  years  is  limited 
from  a  time  past,  and  the  lessee  was  in  possession  prior  to  that 
period,  it  shall  be  intended  that  he  entered  and  occupied  before, 
by  agreement ;  therefore  it  is  not  a  disseisin. 

20.  An  estate  for  years  may  be  created  to  commence  111^11- 
turo,  though  an  estate  of  freehold  cannot.  For  where  an  estate 
for  years  is  created  to  commence  in  JuturOy  the  freehold  is  not 
thereby  put  in  abeyance,  but  still  continues  in  the  lessor  ;  so  that 
he  is  capable  of  answering  the  pracipes  of  strangers,  which  may 
be  brought  against  him.  And  before  the  abolition  of  military 
tenures,  he  was  liable  to  perform  the  services  which  were  due 
for  the  feud. 

21.  Where  an  estate  for  years  is  granted  to  commence  infa- 
turOy  it  cannot  of  course  be  executed  by  an  immediate  entry, 
as  that  would  be  a  disseisin.  It  is  therefore  an  interesse  termini ; 
but  still  the  lessee  may  assign  it  over :  even  if  a  stranger  en- 
ters by  wrong,  yet  such  a  grant  will  transfer  the  lessee's  power 
of  entry,  and  right  of  reducing  the  estate  into  possession.    For 
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till  the  entry  oif  the  lessee,  the  estate  ia  not  executed,  but  re- 
mains in  the  same  plight  as  it  was  when  the  lease  was  made  ; 
so  that  no  intermediate  act,  either  of  the  lessor,  or  of  a  stranger, 
can  devest  or  disturb  it ;  because  whoever  comes  to  the  posses- 
sion, whether  by  right  or  by  wrong,  takes  it  subject  to  such  fu- 
ture ^charge,  which  the  lessee  may  execute  whenever  he  thinks  *  262 
fit,  as  by  a  title  prior  and  ^'paramount  to  all  such  intermediate  vio- 
lations of  the  possession. 

22.  A  person  made  a  lease  for  years,  to  commence  at  a  fii-  J?**'*i  ^* 
ture  period  ;  after  the  expiration  of  that  time,  but  before  any  good,'Cro* 
entry  by  the  lessee,  the  lessor  being  still  in  possession,  the  les-  f^JL^'ia 
see  granted  over  his  term  and  interest.     Resolved,  that  the  grant 

was  good  ;  because  the  interesse  temmd  of  the  lessee  was  not 
devested  or  turned  to  a  right,  but  continued  in  him  in  the  same  Sailm*i  Cai*, 
manner  as  when  it  was  first  granted ;  and  was  so  transferred  '^***  ^^'  ^  ^® 
over  to  another,  who  by  his  entry  might  reduce  it  into  possession 
whenever  he  pleased.  ^     ^^ 

23.  If  however  a  person  entitled  to  an  estate  for  years,  to 
commence  in  futuroy  once  enters,  and  is    put  out  of  possession,  5  Rap.  114  a. 
he  cannot  afterwards  grant  over  his  term  to  a  stranger  :  for  by 

his  entry  the  estate  for  years  was  actually  executed  ;  and,  being 
after  that  defeated  by  the  entry  of  a  stranger,  the  lessee  has  on- 
ly a  right  of  entry  left  in  him  ;  which  the  policy  of  the  law  will 
not  suffer  him  to  transfer  over  to  a  stranger,  no  more  than  a 
right  of  action  ;  lest  such  transfer  should  encourage  mainte- 
nance. 

24.  Though  an  estate  of  fi^ehold  cannot  be  made  to  cease  by  ^?y  ^*«|" 

/•  *  1DII10  by  rrow 

the  direction  of  the  parties,  but  must  be  taken  firom  the  person  tiso. 
in  whom  it  is  vested,  by  means  somewhat  similar  to  those  by 
which  it  was  given  to  him  ;  yet  it  is  otherwise  in  the  case  of  an 
estate  for  years  :  for  that  may  be  made  to  cease  by  proviso  in  the  ^  ^"■*-  ^^^  *• 
conveyance  itself,  upon  the  performance  of  any  previous  act 
The  practice  in  conveyancing  has  therefore  long  been,  where 
terms  for  years  are  created,  to  insert  a  proviso,  that  when  the^ 
trusts  of  the  term  are  satisfied,  the  term  itself  shall  cease  and  de- 
termine. ^ 

*25.  Estates  for  years  are  considered  in  law  as  chattels  real,  ^^  chatt«Ii 
being  an  interest  in  real  property,  of  which  they  have  one  qual-  Real, 
ity,  immobility,  which  denominates  them  real ;  but  want  the 
<^r,  namely,  a  sufficient  legal  indeterminate  duration  ;  the  ut- 
most period  for  which  they  can  last  being  fixed  and  determined. 

26.  In  consequence  of  this  principle  estates  for  years  do  not  ^^JJJ^*^ 
descend  to  the  heir  of  the  person  who  dies  possessed  of  them,  but 
▼est  in  his  executors  or  administrators,  like  any  other  chattel ; 

Vol.  I.  23 
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and  although  the  lands  are  frequently  denoised  for  500  and  1000 
years,  yet  the  succession  continues  the  same. 
1  Inst.  9  0.         27.  If  a  lease  for  years  be  made  to  a  bishop,  paison,  or  other 
sole  corporation,  and  his  successors,  yet  it  will  go  to  the  execu- 
tors of  the  lessee ;  because  a  term  for  years  being  a  chattel, 
the  law  allows  none  but  the  personal  representatives  to  succeed 
thereto ;  nor  can  this  mode  of  succession  to  a  chattel  be  altered 
or  controlled  by  any  limitation  of  the  party.     The  King  how- 
erer,  by  his  prerogative,  may  transmit  a  chattel  to  his  succes- 
sors. 
29  Cha/II.         28.  By  the  statute  of  frauds  a  husband  may  administer  to 
I'inst,  S51  0.  ^*  deceased  wife ;  and  is  entitled  for  his  own  benefit  to  all  her 
n.  1.  chattels  real.     The  husband  of  a  woman  possessed  of  a  chattel 

9  Mod.  43.      ^^^  ^^  ^^^  entitled  to  dispose  of  it  during  his  life  ;  if  he  does 
not  execute  this  power,  and  his  wife  survives  him,  it  will  belong 
Id.  104.  to  her,  and  not  to  his  representatives.     But  if  the  husband  be 

» !»•  *  ^'  '     ^^  alien,  he  will  not  acquire  any  right  to  a  term  of  years  belong- 
ing to  his  wife. 
SComitt.566.      29.  Estates  for   years   pass   from   executor  to  executor,  in 
infinitum ;  but  whenever  the  course  of  representation  from  ex- 
ecutor to  executor  is  interrupted  by  one  adnunistration,  it  then  be- 
comes necessary  for  the  ordinary  to  commit  administration  afresh, 
*  264         of  the  *goods  of  the  person  who  was  last  possessed  of  the  term, 
in  his  own  right,  not  administered  by  the  former  executor.  A' lim- 
ited, or  special  administration  only,  may  also  be  granted,  viz.  of 
certain  specific  effects ;  and  it  is  a  common  practice  to  obtain  a 
special  administration  of  a  term  for  years. 
OpinioM,  ^^'  ^^^^  ^  person  appoints  two  or  more  executors,  if  only 

T.  1. 399.       one  of  them  proves  the  will,  he  alone  will  become  entitled  to  any 
terms  for  years  whereof  the  testator  died  possessed,  and  may  a*»- 
rfgn  them  accordingly. 
fSj!^.**         ^^'  Where  there   are  several  executors,  who  all  prove  Ihe . 
319.  wifl,  they  have  a  joint  and  several  interest  in  all  the  goods  and 

1  Atk.  460.     chattels  of  the  testator ;  therefore  a  disposition  by  one  of  them 
only,  of  a  term  for  years,  is  good.     But  one  administrator  can^ 
not  convey  an  interest,  so  as  to  bind  the  other. 
Went.  Ex.  32.  An  executor  may  assign  a  term  for  years,  before  he  has 

proved  the  will:  the  wiH  must  however  be  afterwards  proved 
,  in  the  ecclesiastical  court  having  jurisdiction  over  the  place 
where  the  lands  lie ;  otherwise  it  will  have  no  effect  as  to  the 
term. 
Idem,  tze.  33,  Where  a  term  for  years  is  specifically  devised,  the  as- 
sent of  the  executor  is  necessary ;  but  if  the  legatee  disposes  of 
the  term  at  any  future  period,  the  assent  of  the  executor  will  be 
presumed. 
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I         34.  A   purchaser  of  a  term  for  years,  from  an  executor,  is  £werT. 
not  bound  to  see  the  application  of  Uie  purchase  money ;  even  ^^^•J*» 
though  the  term  be  charged  with  the  payment  of  a  particu*  149,'     ^^ 
lar  debt,  or  specifically  bequeathed.     Because  terms  for  years 
are  subject  to  the  payment  of  all  debts,  in  the  first  instance. 

85.  An  estate  of  freehold  cannot  be  derived  from  a  tenn  for  A  fNehold 
years.     Thus,  where  a  rent  was  granted  for  life,  out  of  a  long  riyedTfroio  V 
term  for  years;  it  was  resolved  to  *be   a  good  charge,  as  long  Term, 
as  the  term  lasted  ;  but  that  it  was  only  a  chattel,   and  not  a  *  ^^^ 

freehold ;  lor  it  was  repugnant  to  have  a  freehold  out  of  a  term 
for  years. 
36.  Estates  from  year  to  year  will  be  treated  of  in  the  next 

I    title. 
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Section  I. 


Tenants  for 
Tears  enti- 
tled to 
Estorers* 
1  Inst.  41  b. 
But  not  al- 
lowed to 
commit 
Waste. 


Lit.  f  71. 
1  Inst  57  a. 


Id.  54  h. 
*  267 


1  Inst  53  0, 


2  Roll.  Ab. 
8]5v 
Hob.  234. 


EVERY  tenant  for  years  has  incident  to,  and  insepa- 
rable from  his  estate,  unless  restrained  by  special  agreement, 
the  same  estovers,  to  which  tenants  for  life  are  entitled. 

2.  But  a  tenant  for  years  having  an  interest  much  bferior 
to  an  estate  for  life,  has  only  a  right  to  the  temporary  and  an- 
nual profits  of  the  land  ;  and  is  therefore  restrained,  as  well  as 
tenant  for  life,  from  cutting  down  timber  trees,'  or  committing 
any  other  k;Jnd  of  waste.     . 

3.  Tenant  for  years  is  also  punishable  for  permissive  waste : 
he  is  therefore  bound  to  keep  all  houses  and  other  buildings  up- 
on the  land  in  proper  and  tenantable  repair,  by  keeping  the 
roof  in  such  a  state  as  to  prevent  the  rain  from  falling  on  the 
timbers.  But  *Lord  Coke  says,  if  a  house  be  ruinous  at  the 
time  of  the  lease  made,  and  the  lessee  sufFbrs  it  to  fall  down, 
he  is  not  punishable  ;  for  in  that  case  he  is  not  bound  by  law 
to  repair  it.  Yet  if  he  cuts  down  timber  on  the  land,  and  re- 
pairs it,  he  may  well  justify.  * 

4.  Lord  Coke  also  says,  if  tenant  for  years  builds  a  new 
house,  it  is  waste  ;  and  if  he  suffers  it  to  be  wasted,  it  is  a  new 
waste.  The  first  of  these  propositions  has  been  frequently 
contradicted.  And  Roll  lays  it  down,  that  if  a  lessee  for  years 
builds  a  new  house  upon  the  land,  where  there  was  not  any  be- 
fore, this  is  not  waste,  for  it  was  for  the  benefit  of  the  lessor. 
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5.  The  statutes  of  Marlbridge  aud  Gloucester  extend  to  te-  Tit,  s.  c  2. 
nants   for  years :  so  that  they  are  liable  to  the  same  actions,  ♦  ^^  ^^}y' 
and  the  same  penalties,  for  waste  committed,  as  tenants  tor  ven,^  i 
life  are.  Taunt,  isa 

6.  If  a  woman  possessed  of  a  term  for  years,  takes  husband, 

who  commits  waste,  and  the  wife  dies  ;  the  husband  shall  be  |  jg,f^  54  ^ 
charged  in  an  action  of  waste  ;  because  by  the  marriage  he  be- 
came entitled  to  the  term. 

7.  It  is  enacted  by  the  statute  1 1  Hen.  VI.  c.  6.  that  where 
a  tenant  for  years  assigns  over  his  estate,  and  continues  in  the 
receipt  of  the  profits,  an  action  of  waste  shall  lie  agsdnst  him. 

In  a  case  in  this  statute,  in  36  Eliz.,  it  was  resolved,  1.  That  5°Rep/77*" 
every  -  assignee  of  the  first  lessee,  mediate  or  immediate,  was 
wi&in  the  act  For  the  statute  was  made  to  suppress  fraud  and 
deceit  ;:  therefore  should  be  taken  beneficially.  2.  That  the 
'person  in  remainder  was  within  the  act,  as  well  as  the  person  in 
reversion  ;  because  in  equal  mischief. 

8.  MTiere  there  is  tenant  for  years,  remainder  for  life,  remain-  Mollioeaz  r. 
der  in  fee,  and  the  tenant  for  years  commits  waste  ;  though  the  Powell,  ci(«d 
remainder-man  for  life  cannot  *bring  an  action  of  waste,  as  not  257'. 
having  the  inheritance,  yet  he  is  entitled  in  equity  to  an  injunc-  *  268 
tion.      If  the  waste  be  of  a  trivial  nature  ;  and  a  fortiori  if  it  be  L»t-  3.  c.  2; 
melioration  waste,  as  by  building  on  the  premises,  the  court  will 

not  injoin ;  nor  if  the  reversioner  or  remamder-man  in  fee  be 
not  made  a  party,  who  possibly  may  approve  of  the  waste. 

9.  The  Couit  of  Chancery  will  not  entertain  a  bill  against  a 

tenant  for  years,  after  he  has  assigned  his  term,   with  the   con-  > 

sent  of  the  lessor,  for  an  account  of  timber  cut  down  by  him  ; 
and  without  praying  an  injunction. 

1(X  A  bill  was  brought  for  an  account  of  timber  cut  down  by  nioome,  3  ^* 
the  defendant,  and  of  the  profit  of  some  stones,  carried  oflf  the  ^^  ^^^* 
premises  by  him  also,  while  tenant ;  he  having  afterwards  as- 
signed his  term,  with  the  consent  of  the  plaintiffs,   his  lessors,  to 
a  third  person  :  and  consequently  no  prayer  for  an  injunction 
t<3  stay  waste. 

Lord  Hardwicke. — "  The  question  is,  whether  a  bill  can  be 
brought  here  against  a  tenant,  after  the  estate  is  gone  out  of  him, 
for  an  account  of  waste  committed,  where  there  is  no  prayer  of. 
an  injunctidn.  I  am  of  opinion  that  such  a  bill  is  improper, 
nor  has  any  authority  been  cited  to  support  it  V(^aste  is  a 
tort,  and  punishable  as  such,  and  the  party  has  also  a  remedy 
for  the  trees  cut  down,  by  an  action  of  trover.  The  staying 
waste  is  a  specific  remedy ;  and  while  the  lessee  continues  ten- 
ant, it  is  to  prevent  a  mischief  for  which,  when  done,  an  ade- 
quate {satisfaction  by  way  of  damages  cannot  in  many  instances 
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be  given.  This  is  the  ground  of  the  jurisdiction  of  this  Court 
in  such  cases  ;  and  the  Court  having  such  ground,  wOl,  in  or- 
der to  prevent  a  double  suit,  and  as  incident  to  the  other  relief, 
decree  an  account  of  the  timber  felled,  *or  the  waste  done. 
This  is  a  general  principle  to  prevent  suits;  and  as  some  de- 
cree must  be  made,  the  Court  will  make  a  complete  one.  But 
without  such  a  foundation  there  is  no  precedent  of  the  Court's 
decreeing  damages  :  and  I  think  it  would  be  very  improper  to 
do  it,  as  it  would  tend  to  great  vexation  and  oppression  of  ten- 
ants :  and  I  am  glad  no  such  precedent  is  to  be  found  ;  for  tbe 
cases  cited  do  not  come  up  to  the  present.  In  2  P.  Wms.  240. 
it  is  not  clear  that  no  injunction  was  prayed.  If  there  was, 
then  it  is  but  a  common  case ;  if  there  was  not,  the  plaintiff 
was  entitled  to  a  moiety  of  the  timber  agunst  the  defendant,  and 
therefore  proper  matter  of  account  only  between  them..  As  to 
1  P.  Wms.  406,  the  bill  was  against  an  executor  for  an  ac- 
count of  assets  ;  and  in  a  case  of  a  mine,  which  differs  from 
timber,  or  other  waste,  it  being  a  sort  of  trade,  and  proper  for 
an  account,  not  trover  :  and  the  Court  has  decreed  accounts  in 
cases  of  mines,  which  they  would  not  do  in  any  other,  for  that 
very  reason  ;  and  because  a  better  remedy  can  be  given  here 
than  at  law,  by  decreeing  inspections  under  ground,  &c.  And 
here,  if  the  plaintiffs  have  a  right,  they  may  have  their  action  of 
trover.** 

11.  If  a  lessee  for  years  commits  waste  and  dies,  no  action  of 
waste  will  lie  against  his  executors  or  administrators.  But  the 
executors  or  administrators  of  a  tenant  for  years  are  punishable 
for  waste  done  while  they  are  in  possession. 

12.  Tenants  for  years  are  exempted  by  the  statute  6  Anne 
which  has  been  already  stated,  from  all  actions  for  damages  on 
account  of  accidental  fire. 

13.  In  a  modem  case,  where  there  was  a  covenant  in  a 
lease  for  years  of  a  house,  to  rebuild,  without  any  exception  ; 
and  the  house  was  burnt  down  by  accident ;  *it  was  held,  that 
the  lessee  was  bound  to  rebuild  it. 

14.  Where  the  clause,  without  impeachment  of  waste,  is 
inserted  in  a  lease  for  years,  it  will  have  the  same  effect  as  where 
it  is  inserted  in  a  conveyance  of  an  estate  for  life.  And  the 
Court  of  Chancery  will  in  general  restrain  the  import  of  it  in 
the  same  manner. 

15.  Thus  a  tenant  for  years,  without  impeachment  of  waste, 
will  not  be  allowed  to  dig  and  carry  away  the  soil,  for  the  pur- 
pose of  making  bricks. 

16.  The  Bishop  of  London  made  a  long  lease  of  some  land 
at  Ealing  in  Middlesex,  without  impeachment  of  waste;   of 
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"virhich  there  were  about  twenty  years  unexpired.  The  lessee 
agreed  with  some  brickmakerSy  that  they  might  dig  and  carry 
away  the  soil.  The  Bishop  applied  to  the  Court  of  Chancery 
for  an  injunction ;  which  was  granted. 

17.  The  Court  of  Chancery  will  not  permit  a  tenant  for 
years,  without  impeachment  of  waste,  to  fell  timber,  just  before 
the  expiration  or  his  lease. 

18.  A  lease  was  made  by  a  bishop  for  21  years,  without  im-  ^**^*VJ^  « 
peachment  of  waste,  of  lands  upon  which  there  were  several  FV«em.  63. 
timber  trees.     The  tenant  had  not  cut  down  any  of  them,  till 

about  half  a  year  before  the  expiration  of  his  term  ;  but  then 
began  to  fell  them.  Upon  an  application  to*ii»  Court  of 
Chancery,  an  injunction  was  granted  against  hkfit  t  (For  although 
he  might  have  felled  trees  every  year,  from  the  bie^nning  of  the 
term,  and  then  they  would  have  been  growing  up  gradually  :  yet 
it  was  unreasonable  that  he  should  let  them  grow  t31  near  the  end 
of  his  term,  and  then  cut  them  all  down.  *  9,71 

19.  Where  the  determination  of  an  estate  for  years  is  cer-  vvjien  enti- 
tain,  as  where  lands  are  let  for  a  certain  number  *of  years,   the  tl«d  to  Em- 
tenant  is  not  entitled  to  emblements  ;  because  it  was  his  own  Tft's^c!  1. 
folly  to  sow  when  he  knew  he  could  not  reap.  But  when  the  de-  I  23. 
tennination  of  an  estate  for  years  depends  on  an  uncertain  event ;  ^      '  ^ 

as  where  a  tenant  for  life  lets  for  years ;  or  where  lands  are  let 
for  a  term  of  years,  determinable  upon  the  death  of  a  person  ; 
there  the  tensoit  will  be  entitled  to  emblements,  in  the  same  man- 
ner as  a  tenant  for  life. 

20.  If  however  an  estate  for  years  determines  by  the  act  of  Idem. 
the  tenant  himself;  as  if  he  commits  a  forfeiture  ;  he  will  not 

be  entitled  to  emblements.  Esfatea  for 

21.  Estates  for  yeag^e  being  chattel  interests,  and  vesting  in  Yean  subject 
excutors,  or  administrators,  are  stibject  to  the  payment  of  sira-  *^  I>ebt». 
pie  contract  debts ;  and  are  also  liable  to  be  sold  by  execution, 

for  the  payment  of  debts  due  by  judgment.     But  if  a  term  for 
years  be  assigned  to  a  bona  fide  purchaser,  before  execution  is  Tit.  14.  #  69. 
actually  Sued  out,  and  delivered  to  the  sheriiF  ;  it  cannot  after- 
wards be  taken  by  a  creditor. 

22.  Estates  for  years  are  also  subject  to  the  payment  of  all  ^^^^jj**^" 
debts  due  to  the  crown,  while  such  estates  continue  in  the  pos- 
session of  the  debtor.     But  it  has  been  long  settled  that  a  bona 

fide  assignment  of  an  estate  for  years,  before  any  execution 
awarded  by  the  crown,  is  good. 

23.  Sir  W.  Fleetwood  bemg  possessed  of  a  house,  for  a  ^^^^^^^"^^^^ 
term  of  years,  was  appointed  receiver  general  of  the  court  of  171/ 
Wards,  and  entered  into  bonds  to  the  crown  to  render  a  yearly 
account.     Having  become  indebted   by  reason  of  ^^s  office,  he 
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afterwards  sold  the  house.  The  question  was,  whether  this 
house  was  extendible  for  the  debt  ?  It  was  resolved  that  the 
sale  should  bind  the  crown,  because  ^it  was  but  a  chattel,  and 

*  272  there  was  no  covin  in  the  case.  That  a  *sale  bonajide  of  chattels 

was  good,  after  judgment ;  but  not  after  execution  awarded.  And 
Lord  Coke  said,  that  a  receiver  or  other  accountant  shall  not 
be  in  a  worse  case  than  a  felon  or  traitor,  who  may,  after  felo- 
ny or  treason,  and  before  conviction,  sell  bonafidey  for  hb  sus- 
tenance, his  chattels,  be  they  real  or  personal. 

24.  It  was  resolved  in  an  old  case,  where  the  king's  debtor 

«p- 1  I  «.  ^qqJj  ^  lease,  to  Wm  and  his  wife  for  years,  and  before  execution 

the  husband  (bed,  that  execution  might  be  sued  against  the 

Vide  2  Ron.    wife.     For  it  ^a*  the  act  of  the  husband,  who  had  power  over 

'      '         the  term  at  the  time  of  his  death.     And  his  wife  came  into  it 

without  valuable  consideration ;  and  quodanimodo  continued  in 

of  the  interest  of  her  husband. 

May  be  Hmi-  ^^'  ^J  ^®  ^^^  ^^^»  ^  &^  ^^  *  *®"^  ^^^  years,  like  that  of 
ted  for  Life     any  Other  chattel,  for  an  hour,  was  a  gift  of  the  whole  estate 

aa^derorer.  ^^^ interest ;  therefore  it  was  held  that  there  could  be  no  limi- 
Dyer,74.  tation  of  a  term  for  years,  after  an  estate  for  life  was  created 
P^'  ®*  out  of  it.     This  was  however  soon  altered,  and  it  has  been  long 

settled  that  a  term  for  years  may  be  limited  to  a  person  life, 
with  a  limitation  over  to   any    number    of   persons    for    life. 
Bat  not  en-     Provided  they  are  all  in  existence  at  the  time, 
tailed.  *Dyer,      26.  Terms  for  years  are  not  capable  of  being  entailed.     1. 

7  a.  pU  8.        Because  they  are  not  within  the  statute  X>e  Donis,  not  being  es- 

tates of  inheritance.  2.  Because  if  a  quasi  entail  of  a  term 
were  allowed,  it  would  be  unalienable ;  as  no  fine  or  recovery 
can  be  had  of  a  term.  So  that  the  disposition  of  a  term  for 
years  to  a  person  and  the  heirs  of  his  body,  is  a  disposal  of  the . 

8  Rep.  87  a.    entire  interest  in  the  term. 

*  o'y«  ^'^'  ^  dbtinction  has  been  made  by  Lord  Cokfl^ between  a 
^  ^.  limitation  of  a  term  in  gross,  or  subsisting  term,  to  a  man  and 
T.  Asbby,  1  the  heirs  of  his  body,  and  a  similar  ^limitation  of  a  term  de  no- 
Roii.  Ab.  831.  ^^^     In  the  first  case  the  residue  of  the  term  will  vest  in  the 

executors  of  the  person  to  whom  it  is  so  limited.    But  in  the  lat- 
ter case  he  was  of  opinion  that  the  term  would  only  continue  as 
long  as  the  person  to  whom  it  was  limited  had  heirs  of  his  body ; 
and    that   upon  failure  of  such  heirs,  the  term  would  cease. 
Leonard         This  distinction  has  been  long  since  exploded  ;  and  it  is  now 
c*^^*io        settled,  that  where  a  term  for  years  is  limited  to  a  person  and 
Rep/  78.        the  heirs  of  his  body,   it  will  continue,  though  the  person  to 
whom  it  is  so  limited  should  die  without  issue. 

Rod! V  p'  ^^'  ^'  ^*'®  ^y  indenture  demised  lands  to  a  trustee,  his  exe- 

Wms.  360.      cutors  and  administrators,  for  99  years,  in  trust  for  himself  and 
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his  wife  for  their  lives,  and  the  life  of  the  survivor ;  and  after 
the  death  of  the  survivor,  in  trust  for  the  heirs  of  their  two  bod- 
ies ;  and  in  default  of  such  issue,  then  in  trust  for  the  heirs  of 
the  survivor.  They  had  issue  one  son.  The  husband  died ; 
afterwards  the  son  died,  an  infant  ^  the  mother  administered  to 
her  husband  toid  son ;  and  assigned  the  term  to  the  defendant 
Rod.  The  question  was,  who  was  entitled  to  the  trust  of  this 
term  ?  whether  it  belonged  to  the  plaintiff,  who  was  the  heir  at 
law  of  A.  Pile,  or  to  the  defendant  Rod,  as  assignee  of  the  wife  ? 
It  was  decreed  that  it  belonged  to  Rod,  and  had  not  ceased. 

29.  Where  a  term  for  years  becomes  vested  in  the  person  who  Merged  by  a 
is  seised  of  the  freehold,  by  which  there  is  a  union  of  the  two  the  Freebold. 
interests  in  one  person,  at  the  same  time,  the  term  merges  in  the  ^^^fj  ^^^' 
freehold,  and  becomes  extinct 

SO.  Tenant  pour  atUer  tie  made  a  lease  for  years,  and  died,  chamberlain 
living  the  ceshii  que  vie  ;  it  was  agreed,  that  by  this  the  lessee  ▼•'  J^«f» 
for  years,  having  the  possession,  became  occupant ;  and  the  ac- 
cession of  the  freehold  *mei^d  his  estate  for  years.     But  if  in  «  074 
that  case  the  lessee  for  years  had  made  a  lease  at  will,  and  then 
the  tenant  pour  auter  vie  had  died,  the  tenant  at  vrill  would  have 
been  the  occupant ;  consequently  die  term  for  ^years,  being  in 
another  person,  would  not  be  merged  ;  there  being  no  union  of 
the^term  and  the  freehold  in  one  person. 

31.  A.  seised  in  fee,  demised  to  B.  for  100  years,  to  begin  Salmon  v. 
at  a  future  time  ;  and  before  that  time,  made  a  lease  to  C.  for  Swaop, 
21  years,  to  begin  presently.     B.  before  the  commencement  of      *     *       ' 
his  term,  assigned  it  back  to  A.,  who  afterwards  granted  a  rent- 
charge,  for  which  the  grantee  distrained  C.     The  question  was, 
whether  the  Aiture  term  was  merged  in  the  inh^tance,  or  if  it 
had  any  existence  in  A.  so  that  he  might  thereout  grant  the 
rent ;  for  then  it  would  avoid  the  second  lease,  being  prior  to  it, 
and  by  consequence  be  liable  to  the  payment  of  the  rent-charge, 
It  was  resolved  that  the  first  term  was  merged. 

32^  Lord  Coke  has  laid  it  down  as  a  general  rule,  that  a  man  ^  *   a  ««•  ^ 
eannot  have  a  term  for  years  in  his  own  right,  and  a  freehold  in 
auter  droit,  to  consist  together ;  as  if  a  man,  lessee  for  years, 
takes  the  feme  lessor  to  wife,  the  term  is  merged. 

SS.  This  case  appears  to  have  been  denied  ;  for  in  21  Ja.  I.  ^?^**"  ▼• 
It  was  held,  that  if  a  person  wfts  lessee  for  years,  reversion  for  1  roU.  Ab. 
life  to  A.,  a  married  woman  ;  and  the  leasee  granted  his  estate  9^- 
to  the  husband,  and  after  the  feme  died ;  the  term  was  not  mer- 
ged, because  the  husband  had  the  estates  in  several  rights  ;  for 
(he  freehold  was  in  the  wife,  and  the  husband  only  seised  in  her 
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34.  Where  the  union  of  the  two  estates  is  not  occasioned  by 
the  act  of  the  termor,  but  by  an  act  in  law,  there  will  be  no 
merger  of  the  term. 
875  *35^  j^  jjjgjj  possessed  of  a  term  for  years,  married  ;  after- 

Sleap/cro.     Wards  the  inheritance  descended  on   his  wife.     It  was  held, 
Ja.  275.         that  the  term  for  years  of  the  husband  was  not  merged ;  be- 
cause the  descent  was  an  act  of  law,  which  the  husband  could 
not  prevent ;  therefore  it  should  not  turn  to  his  prejudice. 

1  BuUt  118.  ^^*  ^^  ^^  ^^^^  ^^  ^^^  preceding  case,  that  if  the  husband 
had  issue  by  his  wife,  ailer  the  inheritance  descended  to  her, 
so  as  thereby  he  became  tenant  by  the  curtesy,  and  acquired  a 
freehold  in  his  own  right,  the  term  would  be  merged. 

934.^1.  9.  ^'^'  ^^  ^^  ^^^  down  by  Roll,  that  if  a  person  having  a  term 

for  years  as  executor,  purchases  the  reven^on,  this  extinguishes 

Tit  Ezeca-    the  lease  for  years,  though  he  has  it  in  auter  droit ;  but,  it  shall 

fctiMaidf-     ^®  assets.     In  Brooke's  Ab.  it  is  said  Aat  the  lease  is  not  cx- 

ment,  pi.  57.    tinct,  as  to  the  creditors  of  the  testator. 

1  Ld.  Raym.       ^^*  Lord  Holt  has  said,  that  where  a  man  has  a  term  as 

520.  executor,  and  purchases  the  inheritance,  the  term  is  not  extin- 

guished ;  for  that  would  be  a  wrong  to  creditors,  and  amount 
to  a  devastavit.  It  should  however  be  observed,  that  as  far  as 
the  interest  of  the  executor,  who  purchases  the  inheritance,  ex- 

tdem.  tends ;  and  as  between  his  heir  and  personal  representative ; 

the  term,  upon  principle,  appears  to  be  merged.  And  Lord 
Holt  observed,  that  things  shall  be  extinguished  between  the 
parties,  which  yet  still  remain,  and  have  existence,  as  to  stran- 
gers. 

I^ase  R.    *  *       ^®*  ^*  ^^  hetu  said,  that  the  descent  of  the  inheritance  on 

a  person,  having  a  term  of  years  in  the   land,  as  executor, 

would  merge  the  term.     But  Lord  Chief  Baron  Gilbert  doubts 

this,  and  says,  that  as  well  in  the  case  of  a  purchase,  as  of  a 

descent,  all  agreed  that  the  term  would  not  be  extinct,  as  to 

creditors. 

*  276  *40.  Lord  Coke  lays  it  down  that  a  man  may  have  a  frec- 

1  Init.  338  h.  |j^y  i^  jjjg  Q^^  j.jg,jj^  ^^^  ^  ^^j^  j^  ^^^  ^^^     Therefore  if  a 

man  lessor  take  the  feme  lessee  to  wife,  the  term  is  not  drown- 
ed ;  but  he  is  possessed  of  the  term  in  her  right,  during  the 
coverture. 
Bac.  Ab.  Tit.  41.  The  reason  of  this  doctrine  is  thus  given  by  Gilbert  :— 
Lease  R.  «  Where  the  husband  is  hhnself  lessee,  and  intermarries  with 
the  lessor,  this  merges  his  own  term ;  because  he  thereby  draws 
to  himself  the  immediate  reversion,  in  nature  of  a  purchase,  by 
his  own  voluntary  act;  and  so  undermines  bis  own  term. 
Whereas,  in  the  other  case,  the  term  being  existing  in  the  feme 
till  the  intermarriage,  is  not  thereby  so  drawn  out  of  her,  or 
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annexed  to  the  freehold,  as  to  merge  therein ;  because  that  at- 
traction,  which  is  only  by  act  of  law,  consequent  upon  the  mar- 
riage, would,  by  merging  the  term,  do  wrong  to  a  feme  co- 
vert ;  and  so  take  the  term  out  of  her,  though  her  husband  did 
no  express  act  to  that  purpose  ;  which  the  law  will  not  allow." 

42.  It  is  laid  down  by  Lord  Holt,  that  if  a  man  has  a  term  |  g  ii,  30^ 
in  right  of  his  wife,  and  purchases  the  freehold,  this  is  no  ex- 
tinguishment ;  because  he  has  the  term  in  one  right,  and  the    ' 
freehold  in  another ;  in  which  case  the  difference  of  the  rights 
prevents' a  merger ;  for  a  third  person  is  concerned,  and  may 
be  prejudiced,  which  could  not  be  by  act  of  law. 

43.  It  is  settled,  upon  the  same  principle,  that  if  a  lessee  ^  ^^^  338  a. 
mak<es  his  lessor  executor,  the  term  is  not  merged  :  for  the  les- 
sor takes  the  term  in  right  of  his  testator,  without  any  act  of 
bis.  Therefore  the  /6ct  of  law  which  cast  it  upon  him  will 
preserve  it,  in  the  sai^e  manner  as  if  he  had  been  a  stranger ; 
without  any  regard  to  the  immediate  freehold  he  had  in  his  own 
right ;  which  was  only  accidantal. 

*44.  The  statute  of  uses  expressly  saves  the  rights  of  the  feof-  ^'^'^ 

ees  to  uses ;  which  preserves  from  merger  any  terms  for  years  ** 

that  may  be  vested  in  persons  to  whom  lands  are  conveyed  to 
uses  in  such  lands. 

45.  A  merger  of  estates  for  years  may  also  take  place  in  j^^  ^^^^  in- 
consequence of  a  surrender  of  them  to  the  person  in  remainder  Sorrender. 
or  reversion.     But  a  term  cannot  be  merged  by  surrender  till 

the  tenant  has  entered ;  for  till  entiy  there  is  no  reversion  in  4  gjf^  ^^  *' 

which  the  term  can  merge.     If  however  the  lessee  for  years  en-  sid. 

ters,  and  after  assigns  his  estate  to  another,  the  assignee  may 

merge   the  term  by  surrender,  before  entry ;  because,  by  the  Vide  TU.  3^ 

entry  of  the  lessee,  the  possession  was  severed  and  divided  from  ^*  ^' 

the  reversion. 

46.  A  court  of  equity  will  in  some  cases  relieve  against  the  Eqaity  re- 
merger  of  a  term  ;  and  make  it  answer  the  purposes  for  which  lieves  against 
it  was  created.  ^•'««'- 

47.  A  portion  was  directed  to  be  raised  out  o^  a  term  for  Powell  v. 
years,   for  a  daughter.     The  fee  afterwards  descended  on  the  vemTSof 
daughter,    who,    being  under  age,  devised  the  portion.     The  Thomas  v. 
court  relieved  agamst  the  mei^er  of  the  term ;  and  decreed  the  ^ft  l"?51. 
portion  to  go  according  to  the  will  of  the  daughter. 

48.  A  person  having  a  term  of  1000  years,  assigned  it  to  Sandenv. 
the  owner  of  ifhe  inheritance,  in  trust  for  his  wife  and  children  :  2?"7"^?f«  • 

Ai.  •  >   «  .         ^  :■     «       1    1  /•  ./  Finch,  424. 

toe  assignee  accepted  the  trust,  and  declared  the  purposes  of  it 
The  Court  of  €hancery  supported  the  trust,  notwithstanding  the 
merger  of  the  term  ;  and  decreed  the  heir  of  the  lessor  to  make 
^  further  assurance  of  the  residue  of  the  term  to  a  purchaser. 
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*  278  . 
How  forfeit* 

Host  251  h. 
Oyer,  362  6. 
Cro.  £li^ 


1  Salk.  187. 


1  Roll.  Ab. 
851. 


6  Rep*  15  a. 


Tit.  3.  c«  1. 
»36. 


49.  Tenant  for  years  may  assign  his  estate  to  any  other 
person  ;  or  create  a  smaller  estate  than  lus  own  ;  unless  pro- 
hibited by  a  particular  proviso. 

^50.  IChowever  a  tenant  for  years  attempts  to  create  a  great- 
er interest  than  he  lawfully  can,  whereby  the  estate  in  remain- 
der or  reversion  is  devested ;  it  will  operate  as  a  forfeiture  of 
his  estate.  And  Lord  Coke  says^  if  tenant  for  life,  or  years, 
of  land,  the  reversion  or  remainder  in  the  king,  makes  a  feoff- 
ment in  fee,  this  is  a  forfeiture  ;  and  yet  no  reversion  or 
remainder  is  devested  out  of  the  king.  And  the  reason  of  the 
forfeiture  is  in  respect  to  the  solemnity  of  the  feoffinenf  with  lir- 
ery  ;  tending  to  the  king's  disherison. 

51.  But  where  a  tenant  for  years  makes  a  lease  for  a  longer 
term  than  be  has,  it  is  no  disseisin,  nor  forfeiture ;  because  it 
is  only  a  contract  between  him  and  his  lessee,  which  does  not 
operate  on  the  interest  of  the  lessor. 

53.  If  a  husband  possessed  of  a  term  for  years,  in  right  of 
his  wife  forfeits  it,  this  shall  bind  the  wife,  because  he  might  hate 
disposed  of  it  at  his  pleasure. 

53.  An  estate  for  years  b  not  forfeited,  if  the  person  in  re- 
mainder or  reversion  is  a  party  to  the  conveyance  :  for  in  that 
case' each  person  transfers  only  what  he  may  lawfully  alien. 

64.  With  respect  to  forfeitures  by  matter  of  record,  it  may 
be  liud  down  as  a  general  rule,  that  every  act  by  matter  of  re- 
cord^  which  operates  as  a  forfeiture  of  an  estate  for  life,  will  al- 
so operate  as  a  forfeiture  of  an  estate  for  years. 
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CHAP.  I. 


Of  an  Estate  at  Will 
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*7.  It  18  at  the  Will  of  both  Parties. 
8.  Not  grantable  over. 
10.  This  Tenant  some  times  entitled 

to  Emblements. 
]S.  Cannot  commit  Waste. 
14.  What  determiaes  this  Estate. 


19.  Six  Month^s  Notice  to  quit  neces- 
sary. 

90.  Tenancies  from  Tear  to  Year. 

S8.  Bind  the  Persons  in  Reversion. 

30.  And  deToWe  to  executors. 

32.  Six  Months^  Notice  to  quit  neces- 
sary. 


Section  I. 

«  TENANT  at  wiU  (says  Littleton,  §  68.)  is  where  J>««c"Pt^» 
lands  or  tenements  are  let  by  one  man  to  another,  to  have  and 
to  hold  to  him  at  the  will  of  the  lessor,  by  force  of  which  lease 
the  lessee  is  in  possession  ;  in  this  case  the  lessee  is  called  tenant 
at  will,  because  he  hath  no  certain  or  sure  estate  ;  for  the  lessor 
may  put  him  out  at  what  time  it  pleaseth  him.^' 

*S.  Littleton  says,  if  a  man  lets  land  to  another,  to  have  and  *  280 

to  hold  to  him  and  to  his  heirs  at  the  will  of  the  lessor  ;  the  ^  g^. 
words,  to  the  heirs  of  the  lessee,  are  Toid  ;  for  iTthe  lessee  dies, 
and  the  heir  enters,  the  lessor  shall  have  an  action  of  trespass 
against  him. 

S.  An  estate  at  wiU  may  arise  by  implication,  as  well  as  by  May  arise  by 
express  words.     Thus,   if  a  tenant  for    years  holds  over  his  eJownU*  O). 
term,  and  continues  to  pay  his  rent  as  before,  such  payment,  Allen,  4. 
and  acceptance  of  rent,  creates  an  estate  at  will. 

4.  Where  a  person  makes  a  feoffment,  and  delivers  the  deed 
to  the  feoffee,  without  giving  him  livery  of  seisin,  and  the  feoffee 
enters,  he  becomes  tenant  at  will. 

5.  Where  a  person  entered,  and  enjoyed  lands,  under  a  lease  Denn  r. 
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Fearo8id«,  1   that  was  void  ;  and  pdd  rent ;  it  was  held  that  he   was   tenant 

at  will. 
-  6.  As  a  tenant  at  will  acquires  the  possession  by  the  consent 

460  of  the  owner,  there  is  a  privity  of  estate  between  them  ;  but  no 

l/Slt^e*'  fealty  is  due. 

7.  Lord  Coke  says,  every  lease  at  will  must  in  law  be  at  the 
will  of  both  parties  :  therefore  where  a  lease  is  made,  to  have 
and  to  hold  at  the  will  of  the  lessor,  the  law  implies  it  to  be  at 
the  will  of  the  lessee  also.  So  it  is  when  the  lease  is  made  to 
have  and  to  hold  at  the  will  of  the  lessee  ;  this  must  be  also  at 
the  will  of  the  lessor. 

8.  A  tenant  at  will  has  no  certain  and  indefeasible  estate  ; 
nothing  that  can  be  assigned  by  him  to  another  :  because  the 
lessor  may  determine  his  will,  and  put  him  out  whenever  he 


Will  of  both 

PftTtiet. 

1  Jnst  55  a. 


Not  granta- 
ble  over. 
1  Inst.  57  a. 
(Ellis  V. 
Paige,  «t  al. 


18  MaM.Rep.  P'^^^s.     Therefore  if  a  tenant  at  will  grants  over  his  estate  to 


43.) 


*  281 

Blundear. 
Baagh,  Cro. 
Car.  302. 


another,  who  enters  On  the  land,  he  is  a  disseisor  :  and  the  land- 
lord may  have  an  action  of  trespass  against  him. 
^9.  A  lessee  at  will  made  a  lease  for  years,  and  the  lessor 
entered.  Resolved,  on  solemn  argument,  1.  That  this  was  only 
a  disseisin  at  election,  and  not  prima  facie.  2.  That,  admit- 
ting it  to  be  a  disseisin,  the  lessee  at  will,  not  the  lessee  for  years 
was  the  disseisor,  and  had  gained  the  freehold. 

10.  Where  an  estate  at  will  is  determined  by  the  lessor,  the 
^methnw"*  *^^^"^*  ^  entitled  to  the   corn  sown,   and  other  emblements. 

Otherwise  where  the  estate  is  determined  by  the  lessee. 

11.  If  a  person  makes  a  lease  at  will,  and  is  afterwards  out- 
lawed, by  which  the  will  is  determined,  the  king  shall  have  the 
profits  ;  yet  the  lessee  at  will  shall  have  the  corn  that  was  sown. 
But  if  a  lessee  at  will  be  outlawed,  the  king  shall  have  .the  emble- 
ments. 

12.  Tenants  at  will  have  no  power  of  committing  any  kind 
of  voluntary  waste  :  still  they  are  not  within  the  statute  of  Glou- 
cester, and  therefore  no  action  of  waste  lies  against  them.  But 
if  a  tenant  at  will  cuts  down  timber  trees,  or  pulls  down  bouses, 
the  lessor  ha^an  action  of  trespass  against  him. 

13.  As  to  permissive  waste,  there  is  no  remedy  against  a 
Shrewsbury's  tenant  at  will,  for  he  is  not  bound  to  repair  or  sustain  houses, 
^a«e,  5  Rep.  like  tenant  for  years. 

14.  With  respect  to  the  acts  which  amount  to  a  determina- 
tion of  an  estate  at  will  on  either  side,  the  first  and  most  ob- 
vious mode  of  determining  it  by  the  lessor,  is  an  express  declara- 
tion that  the  lessee  shall  hold  no  longer  ;  which  must  either  be 
made  on  the  land,  or  else  notice  of  it  given  to  the  lessee. 
,15.  Any  act  of  ownership  exercised  by  the  landlord  which  is 

IS  Johns.  inconsistent  with  the  nature  of  ^this  estate,  will  also  operate  as  a 
Rep.  109.  determination  of  it.  Thus,  if  he  enters  on  the  land,  and  cuts 
43.  down  trees  demised,  or  makes  a  feoffixieBti  or  a  lease  for  yeairsi 


entitled  to 
Emblements. 
Lit.  $68.  5 
Rep.  116. 

Idem. 


Cannot 
commit 
Waste,  I 
Inst.  57  a. 


Lit.  171. 
Coontess  of 


13  6. 
What  deter- 
mines tbis 
Estate.     1 
Inst.  55  6. 
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to  commence  ^immediately^  the  estate  at  will  is  thereby  deter-  «  232 

milled. 

16.  On  the  other  side,  any  act  of  desertion,  or  which  is  in-  '  ^°**'  ^*  ^' 
consistent  with  an  estate  at  i^^ill,  done  by  the  tenant,  will  also 

operate  as  a  determination  of  the  estate.  Thus,  if  the  tenant 
assigns  over  the  land  to  another,  or  commits  an  act  of  waste, 
his  estate  is  thereby  determined.  But  a  verbal  declaration  by 
the  lessee,  that  he  will  not  hold  the  lands  any  longer,  does  not 
determine  the  estate,  unless  he  also  waives  the  possession. 

17.  Neither  party  can  determine  an  estate  at  will  at  a  time  y[*Jf^nd* 
which  would  be  preju^cial  to  the  other.     Therefore,  if  the  les-  i  Ld.  Rayn. 
lee  determines  his  will  before  the  day  on  which  the  rent  is  due, 

he  must  notwithstanding  pay  it  up  to  that  time.  ^  l^^^i^  55  ^ 

18.  If  the  lessor  determines  his  will  before  the  rent  is  due,  n.  16. 
he  loses  it.     But  if  either  party  die  before  the  rent  is  due,  this 

act  of  God  shall  not  be  productive  of  any  injury  ;  for  the  lease, 
if  it  be  of  a  house,  shall  continue  till  the  next  rent  day.  And 
if  it  be  of  lands,  commencing  at  Michaelmas,  it  shall  continue 
till  the  summer  profits  are  received  by  the  representatives  of  the 
tenant. 

19.  It  hits  been  settled,  by  several  modem  cases,  that  six  Notic*to"quit 
month's  notice  to  qwt  must  be  given  by  a  landlord  to  his  tenant  nectisaiy. 

at  will,  or  to  his  executors  ;  before  the  end  of  which  time,  an 
ejectment  will  not  lie.  (1) 

EO.  The  courts  of  law  have  of  late  years  leaned  as  much  as  Jj^^y^H 
possible  against  construing  demises,  where  no  certain  term  is  to  year, 
mentioned,  to  be  estates  at  will ;  but  have  rather  held  them  to 
be  tenancies  from  year  to  year,  as  long  as  both  parties  please  ; 
especially  where  an  annual  rent  is  reserved. 

*21.  In  a  modem  case,  Mr.  Justice  Wilmot  said,  tliat  ^^  in  *  ZSS 

the  country,  leases  at  will,  ui  the  strict  legal  notion  of  an  estate  at  ^  ^""'  ^^^^* 
wiD,  bemg  found  extremely  inconvenient,  exist  only  notionally ; 
and  were  succeeded  by  another  species  of  contract,  which  was 
less  inconvenient. 

Mr.  Hargrave  has  remarked  on  this  passage,  that  it  means,  not  n,  3' '      '* 
that  estates  at  will  may  not  arise  now,  as  well  as  formerly  ;  but 
only  that  it  is  no  longer  usual  to  create  such  estates  by  express 
words ;  and  that  the  Judges  incline  strongly  against  implying  lliem. 

(1)  A  tenant  at  will  is  entitled  to  reasonable  notice  of  the  determination  of 
^e  wUl  of  the  lessor,  before  he  is  obliged  to  quit ;  bat  if  he  retains  posses- 
sion beyond  a  reasonable  time  after  such  notice,  he  will  be  a  trespasser.— « What 
i>  a  reasonable  notice  of  such  determiaation  is  a  question  of  law,  according  to 
^^e  particular  circumstances  of  the  case  (  the  time  must  be  sufficient  to  enable 
the  lessee  to  take  the  emblements,  and  to  remore  his  family,  furniture,  and 
other  property.  Ellis  t.  Page,  et  al,  18  Mass.  Rep.  43.  The  law  requiring 
•is  month^s  notion  to  quit  in  order  to  enable  the  lessor  to  expel  his  lessee,  is 
applicable  only  to  tenancies  from  year  to  year,  but  not  to  tenancies  at  will.*^ 
Ibid Brewer  ^r  Knapp,  18  Mass.  Rep.  332.     But  see  9  Johns.  Rep.  969, 
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22.  A  tenant  from  year  to  year,  having  acquired  the  posses- 
sion by  the  consent  of  the  owner,  as  well  as  a  tenant  at  wiB, 
there  is  a  privity  of  estate  between  them. 

23.  A  general  parol  demise,  at  an  annual  rent,  where  th« 
bulk  of  the  farm  is  inclosed,  and  a  small  part  in  open  common 
fields,  is  a  tenancy  from  year  to  year. 

24.  An  ejectment  was  brought  to  recover  the  possession  of  a 
farm  of  about  60  acres  of  land,  of  which  51  were  inclosed,  and 
the  rest  lay  in  open  fields.  The  taking  was  from  old  Xady-day 
1767,  without  any  fixed  term,  at  402.  a  year  rent,  payable  at 
Michaelmas  and  Lady-day.  It  was  proved  that  a  custom  pre- 
vailed, vhere  a  tenant  took  a  farm  in  that  township,  of  which 
part  consisted  of  open  common  field,  for  an  uncertain  term,  that 
it  should  be  considered  as  a  holding  from  three  years  to  three 
years. 

Lord  Chief  Justice  De  Grey  said,  that  all  leases  for  uncertain 
terms  were,  prima  facie,  leases  at  will :  that  the  reservation  of 
an  annual  rent  turned  them  into  leases  from  year  to  year.  It 
was  possible  that  circumstances  might  make  it  a  lease  for  a  longer 
*term,  as  when  the  crop  did  not  come  to  perfection  in  less  than 
two  years.  And  he  would  not  say  that  the  nature  of  the  ground, 
or  the  course  of  husbandry,  might  not  deserve  to  be  considered, 
when  such  a  custom  came  nakedly  before  the  Court.  As  a  cus- 
tom the  claim  could  not  be  supported ;  therefore  it  was  a  lease 
from  year  to  year. 

25.  Where  a  tenant  for  life  granted  a  lease  for  years,  whicli 
was  void  against  the  remainder-man,  and  the  latter,  before  he 
elected  to  avoid  it,  received  rent  from  the  tenant ;  it  was  held 
to  be  a  tenancy  firom  year  to  year. 

26.  Where  an  agreement  for  a  longer  term  than  three  years 
is  made  by  parol,  which  is  void,  as  to  the  duration  of  the  term, 
by  the  statute  of  frauds ;  there  is  a  tenancy  from  year  to  year : 
regulated  in  every  other  respect  by  the  agreement. 

27.  In  a  subsequent  case  it  appeared  in  evidence  that  the  de- 
fendant had  held  the  premises  for  two  or  three  years,  under  a 
parol  demise  for  21  years :  this  being  void  by  the  statute  of 
frauds,  it  was  contended  at  the  trial  that  the  holding  should 
have  been  stated  according  to  the  legal  operation  of  it,  as  a 
tenancy  at  will.  Mr.  Justice  Rook  considering  it  as  a  tenancy 
from  year  to  year,  over-ruled  the  objection.  Upon  a  motion 
to  set  aside  the  verdict,  on  the  ground  of  a  misdirection.  Lord 
Kenyon  said  the  direction  was  right ;  for  such  a  holding  now 
operated  as  a  tenancy  from  year  to  year.  The  meaning  of  the 
statute  of  frauds  was,  that  such  an  agreement  should  not  ope- 
rate as  a  term.     But  what  was  then  considered  as  a  tenancy  at 
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will,  had  since  been  properly  construed  to  enure  as  a  tenancy 
from  year  to  year. 

28.  Where  a  tenancy  from  year  to  year  has  once  commen- 
ced, it  continues  against  any  person  to  whom  ^the  lessor  after-        *  285 
wards  grants  the  reversion.     And  Mr.  Justice  Buller  has  said  J'**^  *•, 
— "  It  would  be  unjust  to  a  tenant  to  say  he  should  be  turned  Rerenion. 
out  by  the  assignees  of  a  reversion,  or  by  any  person  claiming  ^"^f^^' 
under  his  lessor,  when  he  could  not  be  turned  out  by  the  lessor  i  ririQ^R. 
himself ;  on  the  other  hand,  it  is  no  mjustice,  it  is  no  hardship  378. 

on  the  assignee,  to  say,  he  must  comply  with  the  same  rules  and 
conditions,  as  the  person,  of  whom  be  bought,  has  subjected 
bimaelf  to.*' 

29.  In  a  subsequent  case  it  was  held,  that  a  tenancy  from  year  white,  t  * 
to  year  would  continue  agwist  an  infant.  Term  R.  169. 

30.  Tenancies  from  year  to  year  do  not  determine  by  the  toexacaton! 
death  of  the  tenant,  but  devolve  to  his  executors  or  administra* 

tors. 

SI.  A  person  haidug  an  estate  from  year  to  year  died  in-  Doav.  Por- 
testate  ;  the  question  was,  what  interest  vested  in  his  adminis-  u!\x  *"^ 
trator.  i5Vei.24l. 

Lord  Kenyon  said — ^Whatever  chattel  the  intestate  had,  must  ^_,  3^.-. 
vest  in  the  administrator,  as  his  personal  representative.     Then  isMaii. 
it  was  supposed  that  some  inconveniences  might   result  from    ^^'       '^ 
such  a  determination,  but  he  saw  none  ;  and  many  inconveni- 
ences might  attend  a  different  decision.    The  tenancy  from 
year  to  year  succeeded  to  the  old  tenancy  at  will,  which  was 
attended  with  many  inconveniences.     In  order  to  obviate  them,    . 
the  courts  very  early  raised  an  unplied  contract  for  a  year ; 
and  added,  that  the  tenant  could  not  be  removed  at  the  end  of 
tbeyear,  without  receiving  six  months  previous  notice.     AU  lUxv.Stona, 
the  inconveniences  which  arose  between  the  original  parties  ^sJ^"* 
themselves  ;  and  against  whom  the  wisdom  of  the  law  had  en- 
deavoured to  provide,  by  raising  the  implied  contract ;  existed  «  ggg 
equally  in  the  case  of  their  personal  representatives.                       Six  Montha' 

*32.  It  appears  from  the  preceding  case  and  many  others,  q^SVaacawi- 
Jhat  a  tenant  from  year  to  year  is  entitled  to  six  montW  notice  rj. 
to  quit,  ending  at  the  expiration  of  the  year  ;  and  that  he  must  ^^^f  J^^^ 
also  give  the  landlord  the  same  notice.  Paiga  atai.' 

l8Maat.Rap. 
4Su.firawar 
V.  Knapp.  at 
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Section  1. 

"  TENANT  at  suflTerance  (says  Lord  Coke)  is  lie  that  at 
first  came  in  b;  lawful  demise,  and  after  his  estate  ended,  con- 
tinueth  in  possession ;  and  wrongfully  holdeth  over." 
•  IK.  Thus,  where  a  tenant  pour  auter  vie  continues  in  posses- 
.  stannard,  gion  after  the  death  of  the  cesttd  que  me  ;  or  a  tenant  for  years 
JUp^sas.)  holds  over  his  term  ;  they  become  tenants  at  suSbrance.  So, 
where  a  person  makes  a  lease  at  will,  and  dies  ;  the  estate  is 
thereby  determined  ;  and  if  the  lessee  continues  in  possession, 
be  is  tenant  at  sufferance. 

3.  Where  a  man  comes  to  a  particular  estate,  by  the  act  of 
the  party ;  there,  if  he  holds  over,  he  is  tenant  at  sufferance. 
But  where  he  comes  to  the  particular  estate,  by  act  in  law ;  as 
if  a  guardian,  sifter  the  fuH  age  of  the  heir,  continues  in  posses- 
sion, he  is  not  tenant  at  sufferance,  but  an  abator. 

4.  No  person  can  be  tenant  at  sufferance  against  the  Idng, 
8  LMn.  i*^  for  no  laches  can  be  imputed  to  him  in  not  entering ;  therefore, 

if  the  king's  tenant  holds  over,  he  will  be  considered  as  an  in- 
truder. 

*S.  There  is  no  privity  of  estate  between  a  tenant  at  suffer- 
ance, and  the  owner  of  the  land ;  for  this  tenant  only  holds  by 
the  laches  of  the  owner. 

6.  Tenants  at  sufferance  were  not  liable  to  pay  any  rent  for 
the  lands,  because  it  was  the  folly  of  the  owners  to  suffer  them 
to  continue  in  possession,  after  the  determination  of  the  preced- 
ing estate.  But  now,  by  the  statute  4  Greo.  II.  c.  28.  $  1.  it 
is  enacted,  that  where  any  tenant  holds  over,  after  demand 
nade^  and  notice  in  writing  given  for   delivering  the  posses- 
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simi ;  such  persons  holding  over  shall  pay  doable  the  yearly 
▼alue  of  the  laods  so  detained,  for  so  long  time  as  the  ^aspe  ar^ 
detained ;  to  be  recovered  by  action  of  debit ;  against  the  re* 
covering  of  which  penalty,  there  shall  be  no  relief  in  eq\iity. 

7.  The  landlord,  by  Unisel^  or  by  Ins  agent  lawfully  au-  ^<>  ■*»7 
thoiized,  is  the  proper  person  to  giv^  notice.    But  it  was  held,  ^^^^ 

IB  a  modem  cose,  that  a  receiver,  appointed  by  the  Court  9f  wokimoa  ¥. 
Chancery,  is  an  agent  for  the  landlord,  authorized  by  this  act  ^^^'*3S  ^ 
to  give  a  tenant  notice  to  quit  the  premises  ;  apd  that  a  notice    ^''' 
ill  writing  to  quit,  is  of  itsebf  a  sufficient  demand. 

8.  A  notice  to  quit  under  the  statute  4  Gea  IL  may  be  j^t  ^y^^  tiiq^ 
given  previous  to  the  expiration  of  the  lease  under  which  the  Notice  may 
tenant  holds  the  land.  **•  «*^"- 

9.  Lands  were  leased  from  the  lOth  October,  1763,  ^r  ele-  cutting  r. 
ven  years.     The  person  entitied  to  the  rav^wou  gave  a  written  Derby,  2 
notice  to  the  tenant  on  the  SOth  September,  1779>  and  agniii  re*  ^^g^'  ^' 
peated  the  like  Notice  on  the  7tb  October,  1 774,  or  to  pay  dou- 
ble value.     On  the  10th  October  the  reversioq^r  w^pt  on  the 

the  premises,  and  demanded  pqssession,  which  was  irefuff d. 

In  an  action  for  double  value,  the  jury  g^ya  .a  verdict  for 
the  plaintiff.  A  motion  ^as  made  for  a  iiaw  trialt  because, 
1.  By  the  statute  4  Geo.  U.  notice  to  *quit,  must  be  giy^n  after,  *  *89 

and  not  before  the  expiration  of  the  term.  S.  The  lease  did  not 
expire  till  midnight,  and  possession  was  dcjoa^nded  in  the  pre* 
ceding  afternoon. 

Lord  Chief  Justice  Pe  Grey  was  of  opinion,  that  the  notice 
to  quit  might  be  previous  to  the  expiratio|k  of  the  term.  It  pre- 
vented suiprise,  and  was  most  for  the  benefit  of  both  landlord 
and  tenant.  Mr.  Justice  Blackstone  said,  that  a  notice  or  req* 
uisition  to  the  tenant  to  quit  at  the  end  of  his  term,  implied  that 
it  must  be  previous.  It  would  be  absurd,  because  impossible 
'  to  be  complied  with,  to  require  t^ter  the  expiration  of  the  term, 
that  the  tenant  should  quit  at  the  expiration. — The  motion  wa» 
refused. 

10.  Although  a  landlord,  after   bringing  an  ejectment,  and  j^cccpfanc« 
after  the  time  laid  in  the  demise,  should  agree  to  accept  the  of  liDgia 
single,  instead  of  the  double  rent,  to  which,  by  the  statute,  he  ^  rIcot^^. 
is  entitied  ;  yet  he  will  not  be  thereby  precluded  from  recov-  GiWer 

ering  m  the  ejectment  ,     Covp.  245.* 

11.  It  was  held,  in  a  modem  case,  that  where  a  demise  is  Cobbr. 
for  a  certain  time,  no  notice  to  quit  is  necessary  at  or  before  e^**,^*5j5q^ 
the  end  of  the  term,  to  put  an  end  to  the  tenancy.    That  a  de- 
mand of  possession,  and  notice  in  writinji^,  &c.  are  necessary 

to  entitle  the  landlord  to  double  rent  or  value.    That  such  de- 
mand may  be  made  for  that  purpose  six  weeks  afterwards,  if 
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the  landlord  have  done  no  act  in  the  mean  time  to  acknowl- 
edge the  continuation  of  the  tenancy  :  and  he  will  thereupon  he 
entitled  to  douhle  ?alue»  as  from  the  time  of  such  demand,  if  the 
tenant  holds  over. 

12.  By.  the  statute  11  Geo.  XL  c.  19.$  18.,  reciting  that 
Tenantf  great  inconveniences  had  happened  to  landlords,  whose  tenants 
to  quit,  and  had  power  to  determine  their  leases,  by  their  giving  notice  to 
after  holding  q^^^  ^nd  yet  refusing  to  *deliver  up  the  possession,  when  the 
doable  Rent.  landlord  hath  agreed  with  another  tenant  for  the  same ;  it 
^  290  is  enacted — **  That  in  case  any  tenant  or  tenants  shall  give  no- 

tice of  his,  her,  or  their  intention  to  quit  the  premises  by  him^ 
her,  or  them  holden,  at  a  time  mentioned  in  such  notice,  and 
shall  not  accordingly  deliver  up  the  possession  thereof  at  tbe 
•    time  in  such  notice  contained ;  that  then  the  said  tenant  or 
tenants,  his,  her,  or  their  executors  or  administrators,  shall  &om 
tiienceforward  pay  to  the  landlord  or  landlords,  lessor  or  les- 
sors, double  the  rent  or  sum  which  he,  she,  or  they  should  otb- 
erwise  have  paid.'' 
^rnminsT.        13,  It  was  resolved  in  a  modem  case,  that  this  act  is  not 
1  Black  r!     confined  to  those  tenants  who  have  a  clause  in  their  leases  enab- 
le ling  them  to  quit  at  the  end  of  seven,  eleven,  or  fourteen  years^ 
1603. '          up^Q  giving  notice  ;  but  also  to  parol  leases  for  a  year.    And 
that  a  parol  notice  was  sufficient,  because  the  statute  did  not  re- 
quire a  written  one«  (1) 

(1)  A  tenant  at  sofferance  h  not  liable  to  an  action  of  trespass,  antil  an 
entry  hj  the  owner.  Risinip  at  al.  v.  Stannard,  17  Mas*.  Rep.  38$.  Keajr. 
Goodwin,  16  Mus*  Rep.  I. 
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WE  now  come  to  treat  of  those  estates  wluch  are  deriv- 
ed from  immemorial  custom  and  usage,  and  caUed  copyholds. 
But  having  already  discussed  the  origin  and  nature  of  copyhold 
tenures,  it  wiH  here  only  be  ijecessary  to  consider  the  properties 
of  the  estates  thus  held. 

2.  ^*  Tenant  by  copy  of  court-roll  (says  Littleton)  is,  as  if  a 
man  be  seised  of  a  manor,  within  which  manor  there  is  a  cus- 
tom, which  hath  been  made  time  out  of  mind  of  man,  that  cer- 
tain tenants  within  the  same  manor  have  used  to  have  lands  and 
tenements,  to  hold  to  them  and  their  heirs  in  fee  simple,  or  fee 
tail,  or  for  term  of  life,  &c.  at  the  will  of  &e  lord»  according  to 
the  custom  of  the  same  manor." 

3.  A  copyhold  estate  may  therefore  be  described  to  be  a  par- 
cel of  the  demesnes  of  a  manor,  held  at  the  will  of  the  lord,  ac- 
cording to  the  custom  of  the  manor,  by  a  grant  from  the  lord» 
and  an  admittance  of  the  tenant,  entered  on  the  rolls  of  the 
manor  court. 

4.  The  title  of  copyholders  to  their  estates  was  ori^nally 
deemed  so  precarious,  that  it  was  held  in  the  reign  of  Edw. 
IV.,  that  if  the  lord  ousted  his  copyholder,  he  had  no  other 
remedy  but  to  sue  him  by  petition.  It  was  however  laid  down 
by  Danby,  Chief  Justice  of  the  C.  B.  in  7  Edw.  IV.,  and  by 
his  successor,  that  a  copyholder,  observing  the  customs  of  the 
manor,  and  performing  his  services,  should,  if  put  out  by  the 
lord,  have  an  action  of  trespass  gainst  him.  A  doctrine  wluch 
has  long  been  fully  established  ;  For,  as  Lord  Coke  says, 
^*  albeit  he  is  tenant  ad  vokmtatem  donrnd  ;  yet  it  is  secundttm 
contuetudmem  manerii. 

*5.  Copyhold  estates  are,  however,  stiQ  said  to  be  held  at 
the  will  of  the  lord  ;  and  thia  position  is  so  far  true,  that  the 
freehold  of  all  lands  held  by  this  tenure  is  vested  in  the  lord. 
The  copyholder's  estate  is  not  so  great  as  even  an  estate  f^ 
years.  The  will  of  the  lord  is  not  bowevef  arbitrary,  as  it  for- 
merly was,  but  must  be  conformable  to  the  customs  of  the  ma- 
nor. 

6.  It  has  been  already  stated,  that  there  is  a  species  of  copyhold 
which  is  held  according  to  the  custom  of  the  manor,  not  at  the 
wiU  of  the  lord ;  called  a  free  copyhold,  or  customary  freehold. 
It  was  formerly  held  that  the  freehold  of  these  was  in  the  tenant ; 
from  which  they  derived  the  appellation  of  customary  freeholds* 
But  it  is  now  fully  settled  that  the  freehold  is  in  the  loM. 
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7.  At  die  great  election  for  Oxfordshire  in  the  year  1764^ 
a  question  arose  whether  free  copyholders,  holding  according  to 
the  custom  of  the  manor,  and  not  at  the  wiD  of  the  lord,  were 
entitled  to  vote.  Sir  William  Blackstone  has  written  a  tract 
on  this  subject,  mtitled  Cwmderations  tm  Copyholders.  In  which 
he  ooatends  that  copyholders,  of  this  kind  were  not,  by  the  oH 
law,  entitled  to  vote  for  knights  of  the  shire  ;  because  they  were 
m  fact  villein  soclcmen,  whose  services  were  base  and  servile, 
ihoug:h  reduced  to  a  certainty;  and  therefore  their  estates 
were  not  comprised  under  the  denomination  of  free  lands  or 
tenenoents,  or  freehold,  within  the  meaning  of  the  statute  of 
Hen.  VI.  ;  and  this  ojnBion  is  establbhed  as  law  by  the  stat- 
ute 31  Geo.  IL  c.  14.,  which  enacts,  that  no  person  who  holds 
his  estate  by  copy  of  court^roll  shall  be  entitled  to  vote  at  the 
election  of  a  kn^t  of  the  shire.  ^  ^04 

*8.  In  a  modem  case  the  court  of  K.  B.  held,  that  where  oo^  t. 
an  estate  was  parcel  of  a  manor,  and  demisable  only  by  the  li-  l>anTeri, 
ceuce  of  the  lord,  passing  by  surrender  and  admittance,  to  Bnrreli  f. 
which  the  tmant  was  admitted  by  the  description  of  a  cus-  T>odd^ 

3  Boa  At  Pol 

tomary  tenant,  habendum  to  the  grantee  and  his  heirs,  tenen"  373.  ' 
dum  ofthelordby  therod,  according  to  the  custom  of  the  ma«  Brown  v. 
nor,  by  the  accustomed  rent,  suit  of  court,  customs  and  other  7  ^mt  ^  409. 
services ;  the  freehold  was  in  the  lord. 

9.  In  a  subsequent  case  the  same  court  held,  that  customary  Doe  t. 
estates,  known  by  the  denomination  of  tenant  right,  were  pe-  4^^^^  171' 
culiar  to  the  northern  parts  of  England,  in  winch  border  ser- 
vices against  Scotland  were  anciently  performed,  before  the  un- 
ion of  England  and  Scotiand  under  the  same  sovereign.    And 
aUhough  these  appear  to    have  many  qualities  and  incident^ 
which  did  not  properly  and  ordinarily  belong  to  villenage  ten- 
ure, either  pure  or  privileged,  (and  out  of  one  or  other  of  these 
species  of  villenage  all  copyhold  was  derived ;)  and  also  had 
some  which  savoured  more  of  military  tenure  by  escuage  certain, 
which  (according  to    Littleton,  §  99.)  was  knight  service ;  and 
although  they  seemed  to  want  some  of  the  characteristic  qual- 
ities and  circumstances  which  were  considered  as  distinguish- 
ing this  species  of  tenure  ;  viz.  the  being  holden  at  the  will  of 
the  lord  ;  and  also  the  usual  evidence  of  title  by  copy  of  court- 
loU ;  and  were  alienable  also,  contrary  to  the  usual  mode  by 
wluch  copyholds  were  aliened,  viz.  by  deed  and  admittance^ 
thereon:  notwithstanding  all  these  anomalous  circumstances,^ 
it  seemed  to  be  now  so  far  settied  in  courts  of  law,  that  these 
customary  tenant  right  estates  were  not  freeholds,  but  that  they 
ID  effect  fell  within  the  same  consideration  as  ^copyholds,  that  the         *  296 
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quudity  of  their  tenure,  in  this  respect,  could  not  properly  any 
longer  be  drawn  in  question. 

10.  There  are  four  circumstances  necessary  to  the  existence 
of  a  copyhold  estate:  1.  A  manor.  3.  A  court.  3.  The 
lands  must  be  parcel  of  the  manor.  4.  They  must  have  been 
demised,  or  demisable,  by  copy  of  court-roll  fix>m  time  imme- 
morial. 

1 1*  With  respect  to  a  manor,  of  which  the  nature  has  been  al- 
ready expluned,  it  is  essentially  necessary.  For  a  copyhold 
estate  is  parcel  of  the  demesnes  of  a  manor ;  and  held  of  the  lord 
of  such  manor. 

12.  Although  the  demesnes  of  a  manor  be  severed  fit>m  tlie 
services ;  or  the  services  extinct,  by  which  the  nxanor  is  in  fact 
destroyed ;  yet  still  it  will  continue  to  be  considered  as  a  manor, 
so  far  as  is  necessary  to  support  the  copyholds  held  thereof. 
And  it  is  said  that  a  tenant  in  dower  of  a  tUrd  part  of  a  manor, 
has  a  manor  for  the  purpose  of  granting  copyholds. 

13.  As  to  a  court,  it  is  equally  necessary ;  the  tenant  havisg 
no  other  evidence  of  his  title  but  the  rolls  of  that  oturt.  There 
are»  however,  two  different  courts  incident  to  a  manor.  A  court 
baron  or  freeholder's  court ;  and  a  customary  court,  relating 
only  to  the  copyholders,  in  which  the  lord  or  his  steward  is 
judge.  And  although  there  should  be  no  freeholders  in  the  ma- 
nor ;  by  which  the  court  baron,  and  even  the  manor  itself,  is  in 
some  respects  lost ;  yet  there  still  may  be  a  customary  court 
For  as  these  two  courts  are  distinct  from  each  other  in  every  re- 
spect, the  want  of  freeholders  does  not  prevent  the  lord  from 
holding  a  customary  court,  for  his  copyholders. 

14.  It  was  resolved  in  30  Eliz.  that  where  the  lord  of  a  ma- 
nor, having  many  ancient  copyholders  in  one  town,  granted  the 
-inheritance  of  all  the  copyholds  to  ^another,  the  grantee  might 
hold  a  court  for  the  copyholders.  For  though  it  was  not  a  ma- 
nor in  law,  because  it  wanted  free  tenants,  yet  as  to  the  copy- 
hold tenants,  the  grantee  had  such  a  manor,  that  he  might'  hciA 
a  court  to  make  admittances  and  grants  of  the  copyholds. 

15.  This  doctrine  is  confirmed  by  another  case,  in  37  Eliz., 
in  which  it  was  held,  that  where  the  lord  of  a  manor  demised 
all  his  lands,  which  were  granted  by  copy  for  2,000  years,  die 
lessee  might  hold  a  court  for  the  copyholders. 

16.  Notwidistanding  these  authorities.  Lord  Chief  Baron 
Gilbert  says,  there  were  precedents  that  such  grantee  of  the 
inheritance  of  copyhold  lands  could  not  keep  a  court;  no 
more  than  the  grantee  of  the  inheritance  of  one  copyhold : 
that  as  to  the  case  of  Melwich  v.   Luther,    it  was    said,  a 
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writ  of  error  was  brought,  and  the  justices  and  barons  held  the 
judgment  erroneous. 

17.  In  a  case   subsequent  to  that  of  Melwich  v.  Luther»  p*^^^'* 
where  a  woman  was  endowed  of  several  copyholds,  it  was  re-  eai*. 
solved  that  she  might  hold  a  court,  and  grant  copies,  though  the 
services  of  any  of  the  freeholders  were  not  allotted  to  her,  but 

only  the  demesnes  and  the  copyholds. 

18.  A  grant  of  the  freehold  of  one  copyhold  will  not  enable  y.  SmiOi, 
the  grantee  to  hold  a  customary  court.     The  copyhold  will  not  ^  ^•^t,?^  *• 
however  be  totally  destroyed  by  such  a  grant:  but  the  copy-  952.' 
holder  will  be  excused  from  all  those  services  that  arise  by  rea- 
son of  the  customary  court. 

1 9.  It  was  resolved  m  27  Eliz.,  that  if  a  court  was  held  by  Mofyi^nx 

a  steward  of  a  manor  out  of  the  manor,  and  grants  and  admit-  4  Rep.  27  a. 

tances  were  there  made,  it  would  be  void  ;  for  the  court  of  the 

manor  ought  to  be  *held  within  the  manor.     But  that  by  cus-  *  297 

torn  the  court  might  be  held  out  of  the  manor,  and  grants  and 

admittances  made  there  :  as  several  abbots,  priors,  &c.  used  to 

hold  courts  at  one  manor,  for  divers  several  manors;  which  |'Le<^,  jg^. 

was  held  good  by  custom. 

20.  When  the  copyholders  are  assembled  in  the  customary 
court,  they  are  sworn  to  do  the  ordinary  business,  and  are  call- 
ed the  homage. 

21.  To  every  customary  court  a  steward  is  appointed  by  the   °    *  ^' 
lord,  whose  duty  it  is  to  preside  in  the  court,  to  determine  all 

causes  arising  between  the  copyholders,  and  to  take  care  of  the  4  j^^p^  ^  ^ 
court-rolls.     The  lord  of  a  manor  may  retain  a  person  to  be  his  Co.  Cop.  I 
steward  by  word  only  ;  except  in  the  case  of  the  Crown. 

22.  The  steward  of  a  private  person  may  appoint  a  deputy  j^j  4^^ 
under  him,  whose  authority  will  be  as  great  as  that  of  his  prin- 
cipal.    In  the  Earl  of  Rutland's  case,  who  was  appointed  stew-  2  Brownl. 
ard  for  life  of  a  manor  by  the  Crown,  without  any  words  em-      ' 
powering  him  to  make  a  deputy  ;  it  was  resolved,  that  he  might 
notwithstanding    appoint    an    under-steward.     For    when  the 
Crown  granted  him  the  oflSce  of  steward,  he  being  an  earl,  it 

was  implied  in  law,  for  conveniency  sake  that  he  might  make 

a  deputy. 

23.  Every  copyholder  ha^  an  interest  in  the  court-rolls,  as  well  j^^^  ^ 

as  the  lord,  being  the  evidence  of  his  title  ;  nor  can  the  lord  de-  Shelley,  3 
ny  him  a  sight,  or  copy  of  a  court-roll ;  to  make  such  use  of  it  J^l^'  ^' 
as  he   may  think  proper.     If  he  objects,  the  Court  of  King's  Rex  v.  La- . 
Bench  will  direct  it ;  and  if  the  lord  then  refuses,  an  attachment  ^^  ^^  ^'^ 
will  lie  against  him.  The  Thingt 

24.  The  thhxl  circumstance  necessary  to  the  existence  of  a  g^p^*^^i"J5'* 
copyhold  is,  that  the  land  or  other  thing  granted^  be  parcel  of  the  manor. 

Vol.  I.  26 
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the  manor ;  for  a  copyhold  is  *part  of  the  demesnes  of  a  manor* 
It  is  not  however  absolutely  necessary  that  the  lands  should  con* 
tinue  to  be  parcel  of  the  manor ;  as  it  has  been  shown,  that 
where  the  lord  of  a  manor  granted  the  inheritance  of  all  his 
copyholds,  whereby  those  lands  were  severed  from  the  manor ; 
yet  the  copyholds  still  subsisted. 

25.  The  fourth  circumstance  necessary  to  the  existence  of  a 
copyhold  is,  that  the  lands  or  other  thing  have  been  demised  or 
demisable  by  copy  from  time  immemorial ;  because  this  tenure 
derives  its  whole  force  from  custom  ;  so  that  no  new  copyhold 
can  be  created  at  this  day  ;  that  is,  nothing  can  be  now  granted 
by  copy  of  court-roll,  which  was  not  granted,  or  grantable  by 
that  tenure  before. 

26.  Upon  issue  whether  the  lord  of  a  manor  had  granted 
certain  lands  by  copy  of  court-roll,  according  to  the  custom  of 
the  manor ;  it  was  given  in  evidence,  that  within  the  said  ma- 
nor were  divers  customary  lands ;  that  the  lord  lately  at  his 
court  had  granted  the  lands  in  question  by  copy,  but  they  had 
never  been  granted  by  copy  before.  The  Court  held  that  the 
jury  were  bound  to  find,  doftMmia  wm  doncesait ;  for  notwithstand- 
ing that  de  facto^  dominus  coneesrit  per  copiam,  yet  non  concessit 
secundum  consuetudin^  manerUy  &c.  For  the  said  land  was  not 
customary,  nor  was  it  demisable,  as  the  custom  had  not  taken 
hold  of  it. 

27.  Though  lands  should  appear  to  have  been  granted  by 
copy  for  sixty  years  back ;  yet  if  there  has  been  an  interruptioD 
in  that  mode  of  granting  them,  they  will  not  be  deemed  copy- 
hold. 

28.  The  bishop  of  Norwich  being  seised  of  the  manor  of  N. 
in  right  of  his  church,  granted  in  10  Hen.  VIII.  parcel  of  the 
demesnes  of  the  said  manor  to  one  T.  and  his  heirs  by  copy. 
These  lands  *bad  never  been  granted  by  copy  before,  but  were 
held  in  this  manner  till  33  Hen.  VIII.  when  T.  committed  a 
forfeiture.  The  bishop  seised  the  land,  but  regranted  it  to  him 
immediately  by  copy ;  by  which  it  was  again  held  till  8  Eliz. 

The  Court  determined  that  50  years  continuance  was  requi- 
site to  faste'n  a  customary  condition  upon  the  land  against  the 
lord :  and  though  the  original  commencement  of  the  grant  by 
copy  was  in  10  Hen.  VIII.,  from  which  to  8  Eliz.  was  more 
thair  sixty  years,  yet  that  the  seisure  for  a  forfeiture,  which 
happened  m  23  Hen.  VIII.,  interrupted  the  continuance  of  the 
time,  which  might  by  law  have  perfected  the  customary  inter- 
est ;  so  that  the  commencement  of  the  copyhold  was  to  be  reck- 
oned from  23   Hen.  VIII. ;  which  not  being  sufficient  time  to 
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make  good  a  custom,  the  lord  might  enter  on  the  copyholder,  as 
upon  his  tenant  at  will. 

29.  Where  lands  which  from  time  immemorial  have  been  '  ^^  ^  ^' 
demised  by  copy,  come  to  the  lotd  by  forfeiture  or  escheat,  he 
may  again  grant  them  out  by  copy  ;  though  he  keep  them  in 
his  hands  for-  many  years,  because  they  wete  always  demisable 

^y^^Py-  Harri-T. 

50.  It  was  resolved  in  41  Eliz.  that  Where  a  copyholder  of  jaj-,  4  Rep. 
a  manor  belonging  to  the  Queen  was  attainted  of  felony,  by  ^."•9gg 
which  his  copyhold  estreated  ;  the  queen's  steward  of  the  ma-       '    .  ' 
nor  might  grant  it  out  again  as  copyhold  without  any  war- 
rant. 

31.  It  appears  to  have  been  resolved  in  24  Cha.  IL  that  a  Ep.  London 
grant  of  part  of  the  waste,  by  copy,  was  void,  unless  similar  Keb.  W4, 
grants  had  been  made,  time  out  of  mind. 

32.  In  a  subsequent  case  it  was  admitted  that  a  lord  of  a  Haghes  r. 
manor  might  make  new  grants  of  part  of  the  manor,  to  hold  by  Tempfkio^, 
copy  ;  and  a  case  was  cited  to  ^this  purpose.     But  Lord  King  ^^* 

said,  that  in  the  case  cited  the  grant  was  made  with  the  con-  ^^ 

sent  of  the  homage ;  that  the  question  in  the  principal  case  was, 

whether  there  was  a  custom  to  do  it  without  the  homage ; 

which  must  go  to  law ;  and   then  it  would  be  considered  how 

far  a  custom  to  make  such  grants  without   the   homage,  was 

good. 

32.  In  a  modem  case  it  was  held,  that  although  parcels  of  stanway^V* 
the  waste  of  a  manor  had  been  newly  granted  by  copy  of  court-  Bos.  ft  Pali. 
roll,  yet  that  having  been  granted  by  virtue  of  an  immemorial 

custom  to  demise  parcels  of  the  waste  as  copyhold,  they  were 
to  be  considered  as  much  copyholds,  as  if  they  had  been  im-  po)]^^, j  y, 
memorially  holden  by  copy  of  court-roll.     That  the  tenure  had  Hemmett,'  5 
its  foundation  in  custom,  which  had  immemorially  attached  up-  ^•'"  ^  ^^'^* 
on  the  waste,  the  subject  of  the  grant.     That  copyholds  of  a  B,j„]*c<,tt  r. 
similar  description  to  those  in  question    were  very  common  in  Winmiii,  in- 
the  north  of  England,  and  had  often  been  recognized  in  judi-  ^^  '^^^  ^' 
cial  determinations.         *  «-^      ^ 

33.  Where  lands  formerly  granted  by  copy,  are  conveyed  by  stroys  the 
the  person  entitled  to  the  freehold  and  inheritance  of  them,   for  ^"■♦j^™  <>' 
life,  or  for  years,  this  wQl  destroy  the  custom  of  granting  them  Fre«ch^i^ 

by  copy.     Because,  while  the  lands  are  in  the  possesssion  of  ^*^»  ^  ^•P' 
these    grantees,  they  are  neither  demised,    nor  demisable,  by 
copy.     So  if  the  lord  makes  a  feoiFment  in  fee  of  such  lands, 
upon  condition,  and  afterwards  enters  for  the  condition  broken, 
the  lands  can  never  after  be  g^ranted  by  copy. 

34.  It  has  been  stated,  that  copyholds  escheated,  or  forfeit-  *"*•♦  *  *^ 
ed  to  the  lord,  may  be  regranted  by  copy.     But  if  such  lands 
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ure  extended  upon  a  statute  or  recognizance,  acknowledged  by 
the  lord,  or  assigned  to  the  lord's  wife  for  dower  ;  although 
these  in^ediments  *are  by  act  of  law,  yet  as  the  custom  of 
granting  by  copy  b  interrupted  by  a  lawful  act^  the  lands  can 
never  after  be  granted  by  copy. 

35.  A  tortious  interruption  of  the  estate  as  if  the  lord  be  dis- 
seised, and  the  disseisor  die  seised  ;  or  if  the  land  be  recovered 
against  the  lord  by  false  verdict,  ~  or  erroneous  judgment ;  will 
not  destroy  the  custom  of  granting  by  copy.  Although  in  these 
cases  the  land  was  not  demised  or  demisable  during  the  inter- 
ruption. 

36.  Where  copyhold  lands  which  have  fallen  to  the  lord  are 
leased,  together  with  the  manor,  this  will  not  destroy  the  custom 
of  granting  them  by  copy. 

37.  Thus  it  was  held  by  the  Court  of  King's  Bench,  on  a 
trial  at  bar  in  14  Cha.  I.,  that  if  a  copyholder  in  fee  surrenders 
to  the  lord  of  the  manor  his  copyhold  estate  ;  and  the  lord  makes 
a  lease  for  years  of  the  manor,  together  with  the  copyhold,  by  the 
name  of  his  tenement  called  H.,  that  it  was  not  a  determination 
of  the  copyhold  :  because,  when  the  lord  let  the  manor,  it  was 
included  as  parcel  of  the  manor.  For  the  manor  being  demised, 
included  the  copyhold  as  parcel  of  the  manor  ;  and  the  naming 
of  the  copyhold  was  surplusage  ;  so  that  it  remained  always 
as  parcel  of  the  manor,  and  demisable  by  copy,  as  it  was  be- 
fore. 

38.  No  person  can  destroy  the  custom  of  granting  land  by 
copy,  unless  he  is  proprietor  of  the  fee  simple  of  the  manor  ;  thus 
if  a  person  who  is  only  tenant  in  tail,  or  for  life,  of  a  manor, 
makes  a  lease  for  years  of  an  escheated  copyhold  ;  though^  as 
to  himself  the  custom  of  granting  by  copy  is  thereby  destroy- 
ed ;  yet,  as  to  the  issue  in  tail,  or  the  reversioner,  *the  custom 
is  not  destroyed.  So  it  is  in  the  case  of  a  husband  seised  in  right 
of  his  wife. 

39.  It  was  resolved  in  a  modern  case,  that  copyhold  lands 
must  be  stated,  or  found,  or  pleaded,  to  have  been  demised  or 
demisable  by  copy  of  court-roll,  for  time  out  of  mind  ;  other- 
wbe  a  court  of  justice  cannot  adjudge  them  to  be  copyhold. 

40.  With  respect  to  the. things  which  may  be  granted  by 
dopy.  Lord  Coke  says,  all  lands  and  tenements  within  a  man- 
or, and  whatever  concerns  lands  or  tenements  may  be  granted 
by  copy.  In  27  Eliz.  it  was  said  by  the  court  of  C.  B.  that 
any  profit  (^  any  parcel  of  a  manor  may,  by  custcmi,  be  grant- 
ed by  copy.  In  the  same  case  it  was  resolved,  tbait  underwood 
growing  upon  a  part  of  ibt  manor,  nug^ht  be  granted  hy  copy  ; 
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because  it  was  a  thing  of  perpetuity,  to  which  a  custom  might 
extend  ;  for  after  every  felling,  the  underwood  grows  again. 

41.  The  herhage  or  vesture  of  land  may  be  granted  by  copy.  i  ipit.  58  6. 
In  a  modem  case  it  was  resolved,  that  a  person  might  hold  the  Stmmmcn 
prima  tonsura  of  land  by  copy,  while  another  might  have  the  j'EaM^ioo, 
soil,  and  every  other  beneficial  enjoyment  of  it  as  freehold : 

and  that  ancient  admissions  of  the  copyholders,  and  those  un-  ' 
der  whom  they  claimed  the  land,  by  the  description  of  trea  acrat 
pratiy  might  be  construed  only  to  carry  the  prima  toMura^  if  in 
&ct  they  had  enjoyed  no  more  under  such  admissions ;  while 
another  had  the  aftei^crop,  had  cut  the  trees  and  fences,  scour- 
ed the  ditches,  and  kept  the  drains.  Though  the  copyholder 
ought  have  paid  all  the  rates  and  taxes ;  which  was  in  his  own 
wrong. 

42.  It  is  said  by  Lord   Coke  that  a  manor  may  be  granted  i  Inst.  58  6. 
by  copy :  and  it  was   resolved  in  1   Ja.  I.  that  *a  customary  ^  |^^p  |^^  * 
manor  might  he  held  by  copy.     That  the  customary  lord  might  *  303 
hold  court,  and  grant  copies.     That  such  customary  manor 

should  pass  by  surrender  and  admittance.  That  fines  should 
be  paid  upon  admittance,  as  well  upon  alienation  as  descent. 
That  there  might  be  lord  customary,  mesne  and  customary 
tenant,  as  well  in  the  case  where  the  mesnalty  was  a  tenancy  at 
will,  according  to  the  custom  of  the  manor,  as  where  there  was 
a  tenancy  at  will,  at  the  common  law,  of  a  manor. 

43.  Lord  Chief  Baron  Gilbert  says  ;  in  such  case  the  lord 
may  grant  copies.  But  it  must  be  of  things  which  have  been 
usually  demised ;  and  that  he  cannot  grant  all  his  demesnes  by 
copy,  unless  they  have  been  usually  demised. 

44.  It  was  resolved  in  43  Eliz.  that  tithes  might  be  granted  o^rarj^ 
by  copy  of  court-roll,  for  they  might  be  parcel  of  a  manor.  1  Roll  Ab. 

In  Croke's  report  of  this  case,  Popham  is  said  to  have  been  of  q^^^  ^^j,. 
opinion  that  tithes  were  not  grantable  by  copy  ;  because  a  manor  814. 
and  tithes  were  of  several  natures  ;  so  it  was  impossible  that 
that,  wbich  was  not  parcel  of  the  manor,  could  be  demised  ac- 
cording to  the  custom  of  the  manor.  But  Gawdy  doubted,  and 
conceived  it  had  been  well  enough,  if  it  had  been  so  used  time 
out  of  mind. 

45.  Nothing  however  can  be  granted  by  copy,  unless  it  lies  Co«  Cop. 
m  tenure,  or  is  appendant  to  something  that  lies  in  tenure  ;  *  ^^' 
dierefore  rents,  commons  in  gross,  advowsons  in  gross,  and  such 

like,  cannot  be  granted  by  copy.     But  an  advowson,  a  common 

or  a  fair,  which  are  appendant,  may  pass  by  copy,  by  reason  of  copyjj^^id^r, 

the  principle  thing  to  which  they  are  appendant.  may  havd 

46.  Although  a  copyholder  is  admitted  to  hold  atthewUl  of^^***«»''' 
the  lord,  or  according  to  the  custom  of  the  *manor  and  the  free-       *  «  394 
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hold  remains  in  the  lord  ;  yet  it  is  most  usual  to  grant  estates 
of  this  nature  to  the  copyholder  and  his  heirs  ;  by  wUch  he  ac- 
quires a  customary  estate  in  fee  simple. 

47.  It  was  formerly  much  doubted  whether  the  statute  Dt 
Donis  extended  to  copyholds,  so  as  to  convert  what  was  for- 
merly a  conditional  fee  in  a  copyhold,  into  an  estate  tail.  In  a 
case  which  arose  in  18  Ja.  I.  the  question  was,  whether  the  sur- 
render of  a  copyhold  estate  to  a  person  and  the  heirs  male  of  Us 
body,  there  being  no  custom  to  warrant  such  an  estate,  gave  the 
surrenderee  an  estate  tail,  or  a  conditional  fee. 

It  was  held  by  Croke  and  two  other  justices,  against  the  opa- 
ion  of  Yelverton,  t&at  the  statute  De  Donis  did  not  extend  to 
copyholds  ;  consequently  that'the  surrenderee  took  a  conditoiui 
fee. 

48.  This  resolution  appears  contrary  to  the  passage  already 
cited  from  Littleton,  where  he  expressly  says  that  copybolds 
may  be  granted  in  tail.  Lord  Coke  was  of  opinion  that  Little- 
ton must  be  understood  to  speak  only  of  such  copyholds  asmight 
be  entailed  by  the  particular  customs  of  the  manors  whereof  they 
were  held  :  in  which  case,  the  statute  De  Dot^  co<-operathig 
with  the  custom,  would  give  to  such  an  estate  all  the  qualities 
of  an  estate  tail. 

49.  Lord  Coke  also  says,  that  although  lands  have  anciently 
and  usually  been  granted,  by  copy  of  court  roll,  to  many  men 
and  the  heirs  of  their  bodies,  that  would  not  prove  a  custom  of 
entailing  copyholds :  for  such  grants  might  have  created  con- 
ditional fees.  But  if  a  remainder  had  been  limited  over  after 
such  an  estate,  and  enjoyed  ;  or  if  the  issue  had  avoided  the 
alienation  of  the  ancestor  ;  or  recovered  the  same  in  a  writ  of 
formedon  in  the  descender  ;  these  *and  such  like  would  be  suf- 
ficient to  prove  a  custom  of  entailing. 

50.  In  a  special  verdict  in  7  Ann.  the  question  was  wheth- 
er a  copyhold  could  be  entailed,  without  laying  a  special  custom 
for  so  doing ;  it  was  adjudged  by  the  whole  Court  that  it 
might.  Lord  Holt  rejected  the  notion  of  Lord  Coke  about  the 
statute  De  Donis  co-operating  with  the  custom  :  and  held  that 
that  statute  turned  all  conditional  fees  into  estates  tcdl.  It 
has  been  the  constant  practice  for  the  last  century  to  limit 
copyholds  to  persons  and  the  heirs  of  their  bodies ;  and  yet 
there  is  no  case  in  which  any  doubt  has  arisen  but  that  this  was 
an  estate  tail  within  the  statute  De  Donis. 

51.  Copyholds  may  also  be  granted  for  life,  and  in  many 
manors  the  custom  is  to  grant  copyholds  *  only  for  one,  two,  or 
three  lives   :  in  some  of  those  manors  the  custom  gives  the 
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copyholder  a  right  to  a  renewal  of  the  grant,  upon  the  falling  Whartoa 
of  the  lives  ;  from  which  they  are  called  tenant  right  estates.         infr«,  1*4. 

52.  Where  copyholds  are  granted  for  lives,  the   person  who 
pays  the  fine  takes  the  heneficial  interest ;  and  the  other  per-  '*'•*•  ^*  ^-  '• 
BODS  named  in  the  grant  are  trustees  for  him.  ^^   ^^^^ 

53.  It  is  laid  down  by  Roll,  that  if  a  copyhold  is  granted  to  Occupancj 
two  persons  for  three  lives,   and  the  tenants  pur  outer  vie  die,  ^  S^^^' 
living  the  cegtuis  que  w,  there  shall  be  no  occupant,  but  the  ven  r. 
lord  shall  have  the  estate  ;  for  no  one  can  gain   a  copyhold  by  ?^^?J'». 
occupancy,  but  by  admission  of  the  lord.     Lord   Holt  has  said,  sn. 

that  an  occupancy  is  for  supplying  the  freehold  ;  but  the  free-  *^'  Raym* 
hold  of  a  copyhold  estate  is  in  the  lord,  and  the  tenant  has  only  Zooch  t. 
i    an  estate  at  will.  Po"«»  infra. 

64  There  may  however  be   a  special  occupancy  of  a  copy-  But  ipeciftl 
hold.     For  Lord  Chief  Baron  Gilbert,  after  *  citing  the  passage  Occupancy  » 
above  stated  from  Roll's  Ab.,  says,  if  the  limitation  had  been  to  ^^^  ^aifi. 
the  tenants  and  their  heirs  during  the  lives  of  the  cestuU  que  vie^  *  306 

the  heir  in  such  case  would  have  the  estate,  not  the  lord : 
because  he  had  excluded  himself,  and  expressly  granted  the 
copyhold  to  the  grantee  and  his  heirs,  during  such  a  time. 
This  doctrine  has  been  confirmed  in  the  following  case. 

65.  Juliana  Ramsey  surrendered  certain  copyhold  estates,  MarUn 
to  the   use   of  Richard  Tonson,  his  heirs  and  assigns,  for  her  ^  Black.  R. 
life ;  and  he  was  admitted  accordii^ly.     Richard  Tonson  died 
in  the   lifetime  of  Juliana    Ramsey ;    and  the    question  was, 
whether  his  heir  was  entitled  as  special  occupant  ? 

Lord  Chief  Justice  De  Grey  said,  that  though  in  copyholds 
there  could  be  no  general  occupant,  since  the  freehold  was  never 
out  of  the  lord,  yet  it  did  not  follow,  there  could  be  no  spe- 
cial occupant,  when  the  lord  had  expressly  granted  the  estate 
to  one  and  his  heirs,  during  the  life  of  A.  B. ;  indeed  the 
term  of  special  occupant  was  in  such  case,  and  in  all  others,  a 
very  forced  and  improper  phrase ;  and  he  thought  there  was 
great  weight  in  what  was  said  by  Vaughan,  201. — that  the  heir 
took  it  as  a  descendible  freehold.  Such  however  was  the  lan- 
guage of  the  law.  The  Court  was  unanimously  of  opinion  that 
the  heir  of  Richard  Tonson  took  as  special  occupant. 

66.  The  statutes  29  Ch.  II.   and  14  Geo.  II.,  which  have  Tit  3,  c.  t^ 
been  already  stated,  and  by  which  estates  pour  auter  vie  are  *  ^^' 
^ropriated,  where  there  is  no  special  occupant,  do  not  extend 
to  copyholds. 

57.  A  tenant  pour  auter  vie  of  a  copyhold  died  in  the  life-  Zonch  r. 
fime  of   the  cestui  que  vie;   his  administrator  was  admitted,  |*^*j    gg 
and  brought  an  ejectment  for  the.  ^recovery  of  the  land.     It  «  ^q^ 

was  held  that  the  statutes  29  Ch.  II.  and  14  Geo.  II.  did  not 
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affect  copyholds  ;  for  they  only  extended  to  estates,  by  the  ap- 
propriation of  which  no  persons  would  be  injuted.     Whereas, 
if  they  were  construed  to  extend  to  copyholds  they  would  ope* 
rate  to  the  prejudice  c^  the  lord. 
Copyhold  53.  ^8  copyholds  owe  their  existence  to  immemorial  custom, 

so  the  rules  by  which  they  are  governed  derive  their  effect  £pom 
the  same  source.  Hence  Lord  Coke  observes^  that  what  aco- 
1  laat  .63  a.  pyholder  may  or  ought  to  do,  or  not  do,  the  custom  of  the  ma- 
nor  must  direct.  And  many  of  those  customs  materially  differ 
from  the  common  law. 
Cro.  Eib.  59,  Copyhold  customs  differ  from  those  which  relate  to  fircc- 

holds  in  this  circumstance,  that  freehold  customs  must  be  at  least 
so  general  as  to  extend  throughout  a  county  ;  and  cannot  pre- 
vail in  a  particular  place  only.    Whereas  a  custom  relating  to 
copyholds  may  be  good  in  a  single  manor. 
9  Rep.  75  b.       60.  There  are  two  sorts  of  copyhold  customs  ;  1 .  General ; 
iSaik.  184.     extending  to  all  manors  in  which  there  are  copyholders,  and 
Crl*Ja.  eiV.   warranted  by  the  common  law  ;  of  which  the  courts  take  notice. 
Jenk.  274.       2.  Particular ;  prevailing  in  some  manors  only,  which  nuist  be 
266.  '     specially  pleaded.     These  are  construed  strictly  ;  where  they 

BaU'f  Ca8«,  are  contrary  to  reason,  morality,  or  justice,  or  not  capable  o( 
ThonTV.  '  being  reduced  to  a  certainty,  the  courts  of  law  will  not  pay  any 
Tyler,  attention  to  them.     It  should  however  be  observed,  that  the  un- 

Dean^aiid  reasonableness  of  a  custom  is  not  altogether  to  be  deduced  from 
Chapter  of  the  rules  and  maxims  of  the  common  law  :  for  there  is  no  par* 
Warren  ticular  custom  that  does  not,  in  some  respects,  contradict  «the 

2  Atk.  189.     common  law. 

^  308  *^^'  ^^^  Coke  has  laid  it  down,  that  there  are  two  jnllars 

Wiiks  Y.        of  custom ;  one,   common  usage  ;  the  other,  that-  it  has  been 

f  vvn»^*R*  63.  **^®  ^^*  ^^  mind.  Therefore  the  person  who  mdntains  a  cus- 
WiisoBT.  torn,  must  shew  precedents  in  the  court-rolls,  to  prove  the 
T^EasV  171  ^^S^  •  without  such  proof,  and  that  it  had  been  put  in  use,  al- 
How  proved,  though  deemed  and  reputed  a  true  custom,  a  court  would  not 
4  Leon.  242.  gi^g  credit  to  the  proof  by  witnesses. 

Doe  T.  62.  A  regular  series  of  entries  in  the  court-rolls,  is  sufficient 

a'wT'  63.  ^vidcDice  of  the  customs  of  a  manor ;  and  an  ancient  writing, 
Roe  y.*  handed  down  with  the  court-rolls  from  steward  to  stevrard,  pur- 

T^t^ls'i  porting  to  be  a  customary  of  the  manor,  is  evidence  of  a  cus- 

tom. 
2  Atk.  189.  63.  Lord  Hardwicke  has  said,  it  was  certainly  the  rule  of 
law  in  general  that  the  evidence' of  neighbouring  manors  shaS 
not  be  admitted  to  shew  the  custom  of  another  manor ;  because 
every  manor  is  to  be  governed  by  its  own  customs.  But  this 
rule  was  not  so  universal  as  not  to  be  varied  in  some  instan- 
ces ;  as  in  mine  countries,  Derbyshire,   &c.,  the  courts  of  law 


TUk  X.  CcpyhoU.  Ch.  i.  $  63—69.  ' ,  200 

had  admitted  evidence  with  regard  to  profits  of  mines,  &c  out 
of  other  manors,  where  they  were  analagous  and  simUar,  to  ex- 
plain or  corroborate  the  custom  of  the  manor  in  question. 

64.  Copyholds  being  derived  from  the  tenure  in  vIDenage,  JamdictioM; 
they  were  not  originally  within  the  jurisdiction  of  the  king's  ^f*  •  '^^* 
courts  at  Westminster.     If  therefore  a  copyholder  was  ousted  co.  Cop. 
by  a  stranger,  he  could  not  implead  him  by  the  king's  writ,  but  ^  ^'• 
must  proceed  by  plaint  in  the  lords  court,  and  make  protestation 

to  prosecute  the  suit  in  die  nature  of  an  assise  of  novel  dt>«emn,  ^ 
or  any  other  writ,  which  his  cause  required.     Free  copyholders  Tract*,  213. 
were  also  incapable  of  suing  or  being  sued  in  the  usual .  real 
actions  ;  *but  had  a  peculiar  method  of  process,  called  a  writ  of  *  309 
right  close. 

65.  There  were  however  some  cases  in  which  the  king's 
courts  had  a  jurisdiction  over  copyholds.     Thus  it  appears  to  ante  i  4» 
have  been  settled  in  the  reign  of  Edw.  IV.  that  if  a  copyholder 

was  ousted  by  the  lord,  he  might  maintain  an  action  of  trespass 
agamst  him,  in  the  king's  courts. 

66.  In  the  reign  of  Eliz..  it  was  resolved,  that  the  lessee  of  tuthar  4^' 
a  copyhold  for  one  year  should  maintain  an  ejectment.     For  R^p*  ^9 «. 
inasmuch  as  his  term  was  warranted  by  the  law,  and  the  gene* 

ral  custom  of  the  realm,  it  was  reasonable  that,  if  he  was  eject- 
ed, he  should  have  an  action  oi  this  kind.     6ince  the  practice  r^^  t.  Ren- 
of  bringing  ejectments  for  copyholds  has  prevailed,  the  juris-  o^t,  sTem 
diction  of  lords  of  manors  has  fallen  into  disuse.    And  tfa^^£|^,i'43l^ 
Court  of  King's  Bench  has  in  several  instances  granted  a  man- 
damus agmnst  a  lord  of  a  manor  to  admit  a  copyholder. 

67.  The  Court  of  Chancery  has  also  assumed  a  jurisdiction  l^  ^"'' 
over  copyholds ;  upon  the  principle  that  equity  wiU  not  suffer  a 

right  to  be  vrithout  a  remedy.  Therefore,  if  an  erroneous 
jadgment  be  given  in  a  copyhold  court,  a  bOl  may  be  exhibited 
in  Chancery  for  its  reversaL 

68.  The  Court  of  Chancery  will  also  compel  the  lord  of  a  Cro.  J«.  388. 
manor  to  admit  a  copyholder  ;  and  to  hold  a  court  for  that  pur^p 

pose.  It  will  also  moderate  the  rigour  of  customs,  and  relieve 
against  excessive  fines,  and  unreasonable  forfeitures ;  of  which 
an  account  will  be  given  hereafter.  Fawcet  ▼, 

69.  Where  a  doubt  arises  respecting  the  customs  of  a  manor,  Lowthcr,  t' 
the  Court  of  Chancery  will  direct  an  issue  to  try  what  those  ^•■'  *^ 
customs  are :  but  is  not  bound  to  send  a  custom  to  be  tried  ^ 

which  prima  facie  *is  void  at  law.     It  will  also  grant  a  com.  ^  y^^  j^ 
wiaAoa  to  examine  witnesses  for  the  purpose  of  ascertaining  iso. 
the  customs  of  a  manor  ;  and  to  set  out  the  boundi^ries  pf  cppy« 
holds,  where  they  are  intermixed  with  freeholds. 
Vol.  L  27 
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Section  I. 


l^ature  oL  y^  Yibb  been  shown  that  copyhold  estates  are  derived 

from  a  voluntary  grant  by  the  lord  to  the  copyholder,  accord* 
ing  to  the  custom  of  the  manor,  under  the  usual  services  and  re- 
turns. And  grants  of  this  kind  are  still  made  by  lords  of  ma- 
nors, of  lands  which  have  been  demised  or  demisable  by  copy ; 
whenever  they  fall  into  the  possession  of  the  lord  by  escheat, 
forfeiture,  or  any  other  determination  of  a  former  gnnL 

2.  Voluntary  grants  are  now  also  frequently  made  in  those 
manors,  where  the  custom  only  authorizes  grants  for  life  or 
lives ;  for  'whenever  the  estates  thus  granted  fall  in,  they  are 
usually  regranted  in  the  same  manner. 

3.  Whenever  copyholds  are  transferred  from  one  person  to 
Tit  37-  c  !•  another,  or  descend  to  the  heir,  a  new  grant  is  also  made  by 

the  lord ;  so  that  in  fact  every  copyhold  is  held  by  a  grant 
horn  the  lord.  But  in  *all  those  cases  the  grantee  must  be  ad- 
mitted in  the  lord's  court,  and  the  admittance  entered  on  the 
rolls ;  for  the  title  of  the  grantee  depends  entirely  on  the  entry 
made  in  the  court-rolls. 

4.  It  was  resolved  in  S6  Eliz.  that  all  those  who  have  a 
lawful  estate  or  interest  in  a  manor,  be  it  in  fee,  in  tail,  for  life 
or  years,  or  even  at  will ;  if  a  copyhold  escheats,  or  comes  to 
them  in  any  odier  way,  may  regrant  it,  reserving  the  ancient 
rents,  customs,  and  services ;  and  it  shall  bind  the  lord  who  has 

Neyiii^s  case,  ^^^  inheritance  or  freehold  of  the  manor ;  for  each  of  them  is 

il  Rep.  18  a.  dommuspro  tempore,  and  within  the  custom.     The  reason  is,  that  a 

copyholder  does  not  derive  his  estate  out  of  that  of  the  lord  only  • 
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for  then  the  copyhold  would  coase  with  the  estate  of  the  lord  ; 
but  from  the  custom. 

5.  Lord  Chief  Baron  Gilbert  says,  the  principle  upon  which  '^•9«  *06. 
this  doctrine  is  founded  is,  that   copyholders  were  originally 

mere  tenants  at  will ;  and  so,  though  the  lord  pro  tempore  had 
only  a  particular  estate,  yet  he  might  grant  copyholds ;  as  it 
could  be  no  prejudice,  but  rather  an  advantage,  to  the  succeed* 
ing  lord,  in  respect  to  the  rents  and  services  reserved  in  such 
grants.  Besides,  the  succeeding^  lord  might  turn  out  the  copy- 
holder. And  when  the  law  was  so  altered  that  the  copyholder 
acquired  a  permanent  interest  in  his  estate,  it  was  still  held 
that  a  lord  pro  tempore  might  grant  copyholds  in  fee,  though  he 
had  but  a  particular  estate. 

6.  If  a  lord  of  a  manor  devises  that  his  executor  shall  grant  ^  I»st.  58  5, 
copyholds,  according  to  the  custom  of  the  manor,  for  payment 

of  bis  debts ;  the  executor,  though  be  has  no  estate  in  the  ma- 
nor, may  make  grants  accordingly. 

*7.  If  a  bishop  grants  customary  lands  by  copy,  and  dies  ;  *  SIS 

the  copyhold  is  not  determined.    Such  a  grant  shall  also  bind  the  ^  ^^'  *^  *' 
crown,  where  the  temporalties  come  into  the  king's  hands.     Nor  4  ^^  * . 
are  bishops  and  other  ecclesiastical  persons  or  corporations  re-  79.  Tit*  9s. 
strained,  either  by  the  stat.  1  or  IS  Eliz.,  from  making  grants  ®'** 
of  copyhold  lands  in  fee,  in  tail,  for  lives,  or  years,  according  to 
the  custom  of  the  manor.     And  no  confirmation  is  necessary  to 
establish  such  grants,  though  made  by  a  sole  corporation. 

8.  In  the  statute  1  Anne,  by  which  the  crown  is  restrained  TitS4. 
from  alienation,   there  is  an  exception,   as  to  grants  or  admit- 
tances[of  copyholds,  parcel  of  any  manor  belonging  to  the  Crown.  - 

9.  It  was  resolved  in  26  Eliz.  that  a  lord  of  a  manor  who  Caie  Mo«. 
was  only  tenant  for  life,  or    for  any  other  particular  estate,  jj^'^- 
might  grant  copyholds  in  reversion,  though  not  executed  in  the  oSb!  Ten* 
life  of  the  grantor.     But  in  another  case  the  Court  was  of  opin-  ^ 

ion,  that  to  make  such  a  grant  good,  there  should  be  a  custom  cro!  £«.*''' 
to  enable  the  lord  to  grant  in  reversion.  ^61- 

10.  If  tenant  in  dower  of  a  manor  grants  a  copyhold  in  re-  499, 
version,  where  by  custom  it  may  be  granted  in  that  way,  it  will  ShapUnd  r. 
bind  the  heir ;  though  the  reversion  be  not  executed  in  her  life-  Rou.*^b! 
time.     It  IS  the  same  of  a  guardian  in  socage.  499. 

11.  There  is  however  one  exception  to  this  rule;  for  per-.  ^j[^y'^®^^ 
sons  not  having  a  lawful  estate  in  a  manor,  cannot  make  copy-  a  lawful 
hold  grants.     Tbus  it  is    settled,   that  tenants   at  suflTerence,  J^*,*'  53  ^, 
disseisors,  abators,  or  intruders,  cannot  bind  the  lawful  ownei's  4  Rep.  24  a. 
of  a  manor  by  their  grants  of  copyholds.  Artrfs^' 

12.  A.  was  tenant  of  a  manor  for  the  life  of  B.,  who  died ;  4  Rep.  34  «. 
A-  continued  in  possession  of  the  manor,  held  courts,  and  made  ^  ^®^°*  ^' 
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voluntary  grants  by  copy.  Adjudged,  ^that  these  grants  did 
not  bind  the  lessor ;  because,  after  the  death  of  B.,  A.  was  only 
tenant  at  sufferance. 

13.  In  voluntary  grants  made  by  the  lord  himself,  die  law 
does  not  respect  the  quality  of  his  person.  For  be  he  an  in&nt, 
non  compo9  mentiSf  an  idiot  or  lunatic,  an  outlaw  or  excommo- 
nicate,  he  is  capable  of  making  voluntary  grants. 

14.  So  if  the  lord  of  a  manor  commits  felony  or  murder,  and 
process  of  outlawry  is  awarded  agunst  him,  and  ctfter  the  exi- 
genif  he  grants  copyhold  estates  according  to  the  custom,  then 
is  attainted,  the  grants  are  good  ;  though  by  relation  the  ma- 
nor was  forfeited  from  the  time  of  the  exigent  awarded.  So  if 
the  lord  had  been  attainted  by  verdict  or  confesuon,  any  grant 
by  copy,  after  the  felony  or  murder  committed,  would  be  good, 
notwithstanding  the  relation. 

15.  A  steward  of  a  manor  may  make  voluntary  grants  of 
copyholds,  for  he  represents  the  lord  to  all  intents.  And  wheie 
a  copyholder  of  a  manor  belonging  to  the  Crown  was  attainted 
of  felony,  by  which  his  copyhold  escheated ;  it  was  held  that 
the  steward  might  grant  it  again  ex  offieiOf  without  any  special 
warrant.  For  the  custom  of  the  manor  enabled  the  steward 
pro  tempore  to  grant  it ;  and  the  Crown  was  bound  by  the 
custom. 

16.  A  steward  appointed  by  the  king's  anditor  to  hold  a 
court  pro  hoc  vkef  cannot  make  voluntary  grants  of  copyholds ; 
because  such  an  auditor  has  no  authority  to  appoint  stewards. 

17.  A  steward  appointed  by  a  private  person  may  make  vol- 
untary grants  of  copyholds,  notwithstanding  any  subsequeni 
disability  of  the  person  who  appointed  him. 

*18.  A  lord  of  a  manor  granted  the  stewardship  thereof  bj 
deed  to  W.  S.  for  life.  The  lord  was  afterwards  found  a  lu- 
natic, and  his  estate  committed  to  the  care  of  certain  persons. 
Resolved,  that  the  committees  could  not  grant  copyholds,  as  they 
had  no  estate  in  the  manor.  But  the  lunatic,  by  his  steward, 
might  grant  copyholds,  according  to  the  custom.  It  was  how-, 
ever  ordered,  that  the  steward  should  grant  none,  without  the 
privity  of  the  committees. 

1 9.  All  persons  who  are  capable  of  takmg  by  grant  at  com- 
mon law,  are  also  capable  of  taking  grants  of  copyholds,  ac- 
cording to  the  custom.  An  infant,  a  person  of  nonsane  memory, 
an  idiot,  a  lunatic,  an  outlaw,  or  an  excommunicated  person, 
may  abo  be  grantees  of  a  copyhold. 

SO.  A  lord  of  a  manor  cannot  make  a  copyhold  grant  imme- 
diately to  his  wife. 
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21.  The  Rev.  W.  Symes  beiaig  rectofr  and  lord  of  the  Manor  ^*'*^'*"  ^* 
of  Compton  Mardn,  in  the  county  of  Somerset,  the  premises  in  wiiis.  R. 
question  being  parcel  of  the  said  manor,  held  by  copy  of  court-  ^^- 
roll  fell  into  the  hands  of  the  said  rector  by  the  death  of  the  last 
tenant,  and  he  demised  the  same  to  his  wife,  to  hold  to  her  and 
two  other  persons  for  their  lives.     It  did  not  appear  that    there 
was  any  custom  in  this  or  any  other  manor,  for  a  lord  to  grant 
lands  by  copy  of  court-roll  to  his  wife  immediately,  without  the 
intervention  of  a  third  person. 

The  Court  said,  that  as  this  was  a  proviaon  by  a  husband 
for  his  wife,  they  would  be  glad,  if  possible,  to  get  over  that 
maxim  of  law,  that  a  husband  and  wife  are  one  person,  there- 
fore could  not  grant  lands  to  one  another*  So,  where  there 
was  no  particular  custom  in  a  manor,  the  common]  law  must 
take  place.     *This  was  an  original  and  voluntary  grant  by  the  *  316 

husband  to  his  wife,  who  could  not  by  law  take  immediately 
from  him,  any  more  than  a  monk,  who  was  dead  in  law,  and  con- 
sidered as  no  person.  So  here  was  no  person  to  take,  for  the 
wife  and  husband  were  only  one  person.  They  were  dealing 
with  a  fundamental  maxim  of  the  common  law,  and  might  as 
well  repeal  the  first  section  of  Littleton,  as  determine  this  grant 
from  the  husband  immediately  to  his  wife  to  be  good,  where 
there  was  not  so  much  as  the  shadow  of  a  person  intervening. 
The  Court  determined,  reluctantly,  that  the  grant  was  void. 

32.  In  all  voluntary  grants  of  copyholds,  the  custom  of  the  The  Cuttoia 
manor  must  be  strictly  pursued.    Lord  Coke  says,  that  though  served.  Co^ 
it  is  in  the  lord's  power  to  keep  the  land  in  his  own  hands,  or  to  ^op*  *  ^i- 
ffigpose  of  it  at  his  pleasure ;  yet,  because  in  disposing  of  it  he 
is  bound  to  observe  the  custom  precisely  in  every  point,  and  can 
neither  in  estate  or  tenure  bring  in  any  alteration,  in  this  respect 
the  law  accounts  him  custom's  instrument.  _ 

23.  Lord  Chief  Baron  Gilbert  has  observed  on  this  passage, 
that  the  reason  of  it  seems  to  be,  because  there  is  nothing  but 
custom  to  warrant  the  grant  by  copy,  which  ought  therefore  to 
be  strictly  pursued,  as  to  the  estates,  cjustoms,  services,  and  te- 
nures ;  or  else  it  is  not  the  estate  that  was  granted  before.  Yet 
if  there  be  a  copyholder  in  fee,  it  seems  the  lord  may  release  part 
of  tfa^  services,  and  not  do  any  prejudice  to  the  copyholder's  es- 
tate ;  for  there  is  an  estate  in  being,  that  appear^  to  be  the  old 
estate.  But  when  the  lord  grants  a  new  estate  by  copy,  since 
it  is  an  estate  agunst  common  right,  and  warpanted  only  by  the 
custom,  that  must  be  stricly  pursued  to  bind  the  heir.  190 

*24.  So  strict  is  the  law  in  this  respec^  says  the  same  author, 
that  if  the  rent  be  reserved  in  silver,  ;i^here  it  anciently  was  in 
gold ;  or  payably  at  two  feasts,  wheie  anciently  it  was  payablif 
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at  one  ;  or  if  two  copyholds  escheat,  one  usually  demised  for 
SO  shillings  and  the  other  for  10  shillings,  and  the  lord  denuses 
both  for  30  shillings  ;  it  is  not  good. 

25.  With  respect  to  the  estate  which  the  lord  may  grant,  it 
has  been  resolved  in  many  cases,  that  a  custom  enabling  the 
lord  to  grant  greater  estates,  will  also  enable  him  to  grant  lesser 

Gravenor  r.  ones.  Thus  where  the  custom  of  the  manor  was  that  copyholds 
23 1*^'  ^  ^*^'  ^*&^*  ^^  granted  in  fee  simple  ;  a  grant  to  one  and  his  heirs  of 
his  body  was  held  to  be  good.  For  whether  it  was  a  fee  simple 
conditional,  or  an  estate  tail  ;  it  was  within  the  custom.  So 
the  lord  might  grant  for  life,  or  for  years,  by  the  sune  custom  ; 
for  an  estate  in  fee  simple  included  all. 

26.  The  custpm  of  a  manor  was  to  grant  copyholds  in  fee  or 
for  life  solummodo  ea  capierUi  extf(^  manus  domini,  A  grant  was 
made  to  one  for  life,  remainder  in  tail,  remainder  in  fee.  It 
was  objected,  that  it  ought  to  be  an  immediate  taking,  therefore' 
the  remainder  was  void ;  also  that  the  custom  did  not  warrant 
any  estate  but  for  life,  and  in  fee.  The  Court  resolved,  that  the 
grant  was  good  enough  ;  and  that  ^e  custom  that  it  should  be 
^VKDted  solummodum  ea  capienti  was  void* 

27.  If  customary  land  has  been  always  granted  in  fee,  and 
upon  an  escheat  the  lord  grants  it  for  life,  it  will  be  good  ;  for 
the  custom  which  enables  him  to  grant  in  fee,  will  enable  him  to 
grant  for  life.  After  the  death  of  the  grantee  for  life,  the  lord 
may  grant  the  same  in  fee  ;  for  the  grant  for  life  was  no  inter- 
ruption of  the  custom. 

*28.  If  the  custom  of  the  manor  be,  that  copyholds  maybe 
granted  for  three  lives,  an  estate  may  be  granted  to  three  per- 
sons, for  the  lives  of  two  j  for  this  is  not  a  greater  estate  than 
for  three  lives. 

29.  It  was  found  by  special  verdict,  that  the  land  was 
ancient  copyhold,  demisable  for  one  or  two  lives  ;  that  it  was 
granted  by  copy  to  J.  Downes,  the  husband  of  the  plaintifl^ 
habendum  to  him  for  life,  and  to  the  plwntiflF  durante  viduitcUe 
sua.  The  question  was,  if  this  were  warranted  by  the  custom, 
for  the  wife's  estate,  for  it  was  no  absolute,  but  a  limited  estate. 
All  the  justices  held,  without  any  argument,  that  it  was  good  ; 
for  when  the  custom  warranted  the  greater  estate  for  life  to  be 
made,  it  warranted  the  lesser  estate ;  especially  here,  because 
this  was  also  an  estate  for  life,  but  limited,  and  as  it  were 
conditional. 

30.  By  the  custom  of  the  manor  of  Tregoar  in  Cornwall, 
994.      *^"*'  customary  lands  are  demisable  by   copy   of  court-roll,  to  two 
6  Mod.  63.     or  three  persons  j   for  term  of  their  lives,  and  the  life  of  the  long- 
est liver  of  them,  habendum  successive  ^icut  nominantur  in  chartOf^ 
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i^c.  et  nan  alUer :  and  the  person  first  named  in  the  grant  en- 
joys the  tenements  to  him  alone  during  his  life,  and  so  does  the 
second  and  third  ;  a^d  the  lord  is  entitled  to  a  heriot  of  every 
such  person  successively  dying  seised.  The  lord  granted  the 
tenements  in  question  to  one  Thomas  Norton  and  his  assigns, 
habendum  to  him  and  his  assigns,  for  the  lives  of  J.  P.,  W.  W., 
and  of  the  said  T.  Norton,  and  of  the  longer  liver  of  them  suc^ 
cesswe.  The  question  was,  whether  this  grant  was  warranted 
by  the  custom.  It  was  contended  that  it  was  void  in  foto,  not  being 
pursuant  to  the  custom  ;  for  the  grant  was  to  Thomas  Norton 
and  his  assigns,  habendum  for  his  own  life,  and  the  lives  of  J. 
P.  and  W.  W.,  which  varied  from  ♦the  custom  ;  and  though  the  *  319 

grant  was  of  an  inferior  interest  than  was  allowed  by  the  cus- 
tom, yet  it  being  prejudicial  to  the  lord,  in  respect  of  his  tenure, 
and  of  his  services,  fbe  custom  would  not  warrant  it.     In  this 
case  T.  Norton  was  tenant  for  his  own  life,  and  the  lives  of  J. 
P.  and  W.  W. ;  for  they  were  not  named  to  take  an  interest, 
but  only  added  by  way  of  liiiiitation  of  estate  ;  so  that  upon  the         • 
deatfi  of  T.   Norton,  if  either  of  the  two  other  lives  were  in 
being,  there  would  be  an  occupant  of  the  copyhold,  which  would 
be  an  injury  to  the  lord,  when  a  stranger  would  have  power  to 
come  in  without  his  consent.    Lord  Chief  Justice  Holt  said,  the 
custom  consisted  of  three  parts  ;  1.  As  to  the  constitution  of 
the  estate  granted,  which  must  be  by  copy  of  court-roll.     2.  As 
to  the  extent  of  the  estate,  which  must  not  be  above  three  lives. 
3.  As  to  the  manner  of  the  estate,  which  was  different  from  the 
constitution  of  the  lax,  by  the  operation  of  the  custom  ;  viz.  to 
two  or  three,  hc^endum  succesme  sicut   nammantur.      When  a 
custom  enabled  the  lord  to  grant  for  three  lives,  he  could  grant 
foronelife,  for  it  was  within  the  custom.      The  cases  cited   in 
support  of  the  grant  were  in  point.     Where  the  custom  was  to 
grant  in  fee,  yet  the  lord  might  grant  to  one  for  life,  with  a  ante,  1 26. 
remainder  to  another  in  tail,  as  in  the  case  of  Stanton  v.  Barnes ; 
and  it  was  good,  though  the  custom  was  to  grant  an  entire  es- 
tate in  fee  simple.     So  wheriB  the  custom  was  to  grant  for  life,  ^^^  ^9.^ 
a  grant  duranie  viduitate  was  good ;  as  in  the  case  of  Downes 
V.  Hopkins,  though  it  had  a  different  determination  ;  because  it 
was  a  lesser  estate,  and  so  within  the  custom.     Here  the  grant 
was  cmly  to  T.  Norton  during  his  own  life,  and  the  lives  of  the 
other  two  ;  the  consequence  of  which  was,  that  if  T.  N.  died  #  ^qq 

Hvbg  the  ceatuis  que  vie,  since  there  could  be  no  occupant  ^of  a 
copyhold  estate,  the  lord  upon  his  death  would  have  his  heriot 
custom,  and  also  the  land.     So  that  it  would  be    no  inconven- 
ience, though  the  lord  had  no  heriot  upon  the  death  of  the  other, 
two,  because  he  would  have  the  land  itself. 
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The  Court  was  unanimously  of  opinion  that  the  grant  was 

good. 

Copyhold  31,  ^9  copyhold  grants  derive  their  effect  frbm  the  custom 

piac«  of         of  the  manor,  and  not  from  the  estate  of  the  lord,  they  are  con- 

many  otfaeT     sidered  as  paramount  to,  and  will  take  place  of>  many  other  ti* 

ties,  which  are  prior  to  them  in  point  of  time. 
Cham  ▼.  Do-      32.  A  lord  of  a  manor  granted  copyhold  lands  for  three 
Ter,*  1  LeoB.    lives,   and  afterwards  married.     The  lives  determined  during 
^a.  8  Rep*  ^^  coverture.     The  lord  entered  upon  those  lands,  and  kept 
63  h.  them  in  his  own  hands  for  some  time  ;  he  then  granted  them  oat 

again  by  copy,  and  died.  The  vrife  of  the  lord  claimed  dower. 
It  was  resolved  that  the  copyhcdder  should  hold  the  lands  dis- 
charged of  dower ;  because  he  was  in  by  the  custom,  which 
was  paramount  to  the  title  of  dower. 

C0.^C0p.  gg        j^^^^         p^j^^     ^^^^     j^      ^j^        j^^j^^       ^^^        ^j^^       j^^^     ^    ^ 

1  iBtt.  58.  6.  ancestor,  and  before  an  assignment  of  dower  to  the  widow, 

***  had    granted   lands  by    copy,  the  widow  might    avoid  these 

•         grants  ;  because  instantly  upon  the  death  of  the  husband,  her 

title  to  dower  was  complete,  and  nothing  more  was  wanting  to 

the  confirmation  of  her  interest. 

34.  Voluntary  grants^  copyholds  will  also  take  place  of 
any  prior  charges  or  incumbrances  created  by  the  lord;  who 
makes  such  grants. 

Saudi  V.  ®^'  ^^^  ^^^  ^^  Westmoreland  being  seised  in  fee  of  the 

Hempston,      manor  of  Kennington,  granted  a  rent-charge  to  Sir  W.  Cordell 

♦^21   ^      for  life.     He  afterwards  made  a  ♦feoflGnent  of  the  manor  to 

Sir  John  Clifton,  who  made  a  voluntary  grant  of  a  copyhold  to 

one  Sands  for  life,  according  to  the  custom  of  the  manor, 

the  same  being  an  ancient  copyhold.     The  rent-chai^  bemg 

3  Leon.  59.     in  arrear,  a  distress  was  made  on  the  copyhold  granted  to 

«  Brown!^       Sands.     After  great  difference  of  opinion,  it  seems  to  have  been 

S08.  finally  settled  that  the   copyhold  was  not  chargeable  ;   because 

GiU>.  T«n.     ^jjg  estate  of  the  copyholder  was  derived  from  the  custom,  wMch 

was  paramount  to  the  charge. 
Co.  Cop.  36.  The  same  point  is  laid  down  by  lord  Coke,  who  says 

'  ^'  if  the  lord  of  a  manor  acknowledges  a  statute,  and  then  grants 

lands  by  copy,  and  after  the  manor  is  delivered  to  the  cognizes 
in  extent,  the  grant  by  copy  cannot  by  this  be  impeached. 

37.  Although,  by  an  entry  for  a  condition  broken,  prior  es- 
tates and  incumbrances  are  in  general  defeated ;  yet,  copyhold 
grants  form  an  exception,  of  which  an  account  will  be  given 
hereafter. 


TITLE  X. 

COPYHOLD. 

CHAP.  III. 
Of  the  Incidents  to  CopyhoUb. 


] .  Copyho\dcri  sobject  to  fealty,  &c. 
4.  Entitled  to  estoven. 
8.  But  cannot  in  general  commit 
Waste. 


38.  And  by  th#  Alienation  of  the  Hns- 

band. 
45.  Or  Rveo  an  Agreement  to  convey. 
49.  And  by  Forfeiture. 


16.  Copyholds  are  descendible.  I'BO.  And  by  a  grant  of  the  Freehold 

18.  Alienable  and  devisable.  I         to  the  Hatband. 


SO.  May  be  leased  for  years* 
23.  Not  liable  to  Debts. 
34.  Su\)ject  to  Free  Bench.  ' 
36.  Which  is  barred  by  a  Jointure. 


51.  A  Devise  may  bar  Free  Bench. 
53.  Subject  to  Curtesy. 
58.  What  Statutes  extend  io  Copy- 
holds. 


Section  I. 

BY  the  general  custom  of  all  manors,  several  services  Copyholden 
are  required  to  be  done  by  copyholders  to  their  lords.     The  «ibject  to 
first  of  these  is  fealty.     Lord  Coke  says,  the  doing  fealty  by  a  lw.  /si.  ^ 
copyholder  proves  that  so  1<h^  as  he  observes  the  customs  of  i^s. 
the  manor,  and  performs  his  services,  he  has  a  fixed  estate.     For        '        ^ 
tenant  at  will,  that  may  be  put  out  at  pleasure,  shall  not  do  feal- 
ty.    The  taking  of  the  oath  of  fealty  is  now  always  respited. 

2.  Suit  of  court  is  another  service  to  which  all  copyholders  Co»Snp» 
lu'e  bound  ;  for  otherwise  it  would  be  impossible  for  the  lord  to  ^  ^^' 
.hold  a  copyhold  court ;  every  copyholder  is  therefore  obliged 
to  attend  the  lord's  court,  and  to  be  sworn  of  the  homage. 

*3.  In  many  manors  copyholders  are  also  liable,  by  partictdar  «  2j|3 

customs,  to  the  payment  of  rent-service,  rents  of  assise  and  re- 
lief ;  and  to  the  performance  of  a  variety  of  services. 

4.  It  was  resolved  in  8  Ja.  I.  that  every  copyholder  may  of  fintiUed  ta 
common  right,  and  as  a  thing  incident  to  the  grant,  take  house,  ^yl^ 
bote«  hedgebote,  and  ploughbote,  upon  his  copyhold.     This  y.  SmiUi* 
right  may  however  be  restrained  by  custom ;  namely,  that  the  ^^  *•*'  ^ 
copyholder  shall  not  take  it,  unless  by  assignment  of  the  lord, 
or  his  bailiff.    The  lord  cannot  therefore  cut  down  all  the  tim- 
ber trees  on  a  copyhold  estate ;  but  must  leave  sufficient  for 
the  reparation  of  the  houses,  and  for  ploughbote,  Sec.  Aihmead 

6.  A  copyholder  brought  an  action  p{  trespass  against  the  ['i^;*^*'*^ 
lord  of  the  manor  for  cutting  do^n  trees  on  his  copj^hold,  alleg-  ssL 
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ing  a  custom  within  the  manor  that  every  copyholder  for  life, 
&c.  had  used  to  have  ali  timber  trees  growing  upon  his  land 
for  the  reparation  of  houses ;  and  that  all  the  timber  trees 
growing  Upon  the  said  lands  were  not  sufficient  for  the  repara- 
tions,  &c.  The  whole  Court  were  clearly  of  opinion  that  judg- 
ment ought  to  be  given  for  the  copyholder,  because  it  appeared 
he  had  not  enough  to  repair  without  those  trees ;  therefore  judg- 
ment could  not  be  given  for  the  defendant  without  overthrowing 
thd  case  of  Heydon  v.  Smith.  And  Lord  Chief  Justice  Holt 
said,  that  a  copyholder  holds  the  trees  by  copy  of  court-roll,  as 
well  as  the  land ;  therefore  it  seemed  to  him  that  the  lord  could 
aot  cut  the  trees  growing  upon  the  copyhold.  That  Cro.  Eliz. 
361.  says,  the  copyholder  might  lop  the  trees  without  a  special 
custom,  which  shewed  that  the  copyholder  had  a  special  property 
in  them. 

*This  judgment  was  affirmed  in  the  Exchequer  Chamber,  and 
reversed  in  the  House  of  Lords,  f 

6.  Where  the  custom  of  the  manor  is,  that  the  copyholder 
shall  employ  the  timber  cut  down  in  the  reparation  of  his  tene- 
ments, yet  as  to  1!he  tops  and  bark,  which  cannot  be  employed 
in  repairs,  he  may  sell  them  towards  defraying  the  charges  of  the 
reparations. 

7.  The  Court  of  Chaneery  will  direct  a  cojnmission  to  set 
out  sufficient  timber  and  wood  for  the  copyholder,  for  all  man- 
ner of  botes  and  estovers,  according  to  the  custom  used  within 
the  manor ;  and  the  rest  for  the  use  of  the  lord. 

8.  A  copyholder  cannot  commit  any  kind  of  waste,  unless 
there  is  a  particular  custom  to  warrant  it,  for  the  timber  grow- 
ing on  copyhold  estates  is,  by  the  general  custom  of  most  ma- 
nors, (he  property  of  the  lord,  who  may  cut  it  down ;  provided  he 
leaves  a  sufficient  quantity  for  the  repairs  of  the  copyhold. 

9*  A  copyholder  in  fee  may  however  by  the  particular  cus- 
tom of  a  manor,  have  a  right  to  cut  down  timber  trees  growing 
on  his  copyhold,  and  to  sell  them  at  his  pleasure,  which  has  been 
adjudged  to  be  a  good  custom.  It  has  also  been  held,  that  where 
a  copyholder  for  life  had  a  power  of  nominating  his  successor,  & 
custom  enabling  him  to  fell  timber  was  good ;  because  he  was 
jfuon  a  copyholder  in  fee. 

10.  A  custom  that  a  copyholder  for  life  may  cut  down  tim- 
ber is  unreasonable  and  void ;  for  it  is  a  destruction  *of  the  in- 
heritance ;  and  contrary  to  the  nature  of  an  estate  for  life. 
In  a  modem  case  it  ^was  held,  that  a  copyholder  for  three  lives, 

t  I'he  printed  case  in    thii  appeal  it  in  Mr.  Serjeant  HiU'f  Collection  of 

Cases  in  the  House  of  LK>rds,  (now  in  Lincbln^s  Inn  Libraiy,)  on  the  back  of 

which  is  written  by  Loid  Chief  Baron  Ward—**  This  jodf ment  was  reversed 

1  ^lt7^^  H^^^  ten  lords,  and  against  the  opinion  of  aU  the  Judges  of  En-. 
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without  any  power  of  compelling  hifl  lord  to  rtnew,  could  not 
cut  down  timber. 

11.  The  right  of  a  copyholder  to  cut  down  timber  is  a  legal  ^""ch  t. 
one  ;  where  he  exceeds  or  abuses  it,  he  will  forfeit  his  copy-  Vai.  700.* 
hold ;  therefore  the   Court  of  Chancery  will  not  grant  an  in- 
junction,  at  the  suit  of  a  lord  of  a  manor,  to  restrain  his  copy- 
holder from  committing  waste. 

12.  Lord  C.  B.  Gilbert  says,  a  copyholder  of  mheritance  '^•"'  ^*'^' 
cannot,  without  a  special  custom,  dig  for  mines ;  neither  can 

the  lord  dig  in  the  copyholder's  land,  on  account  of  the  great 
prejudice  he  would  thereby  do  to  the  copyhold. 

1 S.  An  action  of  trover  having  been  brought  by  the^  lord  of  ^\^^t!^? 
a  manor  by  the  direction  of  the  Court  of  Chancery,   against  a  P.  Wmi.  408. 
customary  tenant,  for  ore  dug  and  disposed  of  by  the  tenant ; 
there  never  having  been  a  mine  of  copper  before  discovered  in 
the  manor,  the  jury  could  not  find  that  the  customary  tenant 
might  by  custom  dig  and  open  new  copper  mines :  the  Court  of 
Chancery  held  that  neither  the  tenant  without  the  license  of  the 
lord,  nor  the  lord  without  the  consent  of  the  tenant,  could  dig 
in  the  copper  mines  ;  being  new  mines.  « 

14.  It  was  resolved  in  a  modem  case,  that  the  lord  of  a  ma-  Taylor,  I'o 
nor,  as  such,  had  no.  right,  without  a  custom,  to  enter  upon  the  ^■*»  *®^* 
copyholds  within  his  manor,  under  which  there  were  mines  and  Daniel,  id. 
veins  of  coal,  in  order  to  work  them  ;  and  that  the  copyholder  ^^ 
might  maintain  trespass  against  him.  i  r   *  fts 

15.  If  a  copyholder  suffers  the  buildings  to  decay,  it  is  waste  ;  Eicoart  r. 
and  if  a  copyholder  builds  a  house  on  his  land,  it  is  waste  to  ^^?^^  \ 
puD  It  down.  Gilb.  Ten. 

*16.  Copyholds  which  are  granted  to  a  person  and  his  heirs,  ^^• 
are  descendible,  accordii^g  to  the  rules  of  the  common  law ;  m 

unless  the  custom  is  otherwise  in  which  case  the  custom  must  aurdeicendi- 
prevail.  ^^' 

17.  Copyholds  do  not  however  in  other  sespects  partake  of '^****^'  ^^ 
the  nature  of  freehold  estates  of  inheritance.     For  as  they  are 
descendible  only  by  custom,  they  have  not  any  of  the  colbtteral 

qualities  of  descent,  unless  those  qualities  are  also  established 
by  the  custom. 

18.  Copyhold  estates  are  not  alienable  by  feoffinent,  or  oth-  Aiianabie 

er  common  law  assurance  ;  but  by  the  general  custom  of  all  ^^^  **Tit!*3T, 
manors,  a  copyholder  may,  by  surrendering  his  estate  to  the       ' 
lord,  to  the  use.  of  aaother,  effectually  alienate  it. 

19.  Copyholds  are  also  in  general  indirectly  devisable,  though  xit.  38.  c.3. 
not  within  the  statute  of  wills.    There  are  however  some  cus- 
tomary estates  in  the  north,  which  are  not  devisable,  either  di-  ^  ^■*»  ^^ 
rcctly  or  indirectly. 
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May  ba  law-      gQ^  ^  copjholder  may  by  the  general  custom  make  a  lease 
RoiirAb.**"'  for  one  year  ;  and  may,  with  the  licence  of  the  lord,  make  a 
Con.  M.  Co.    loose  of  his  copyhold  for  any  nmnber  of  years.     Lord  Coke 
Cap.  1 61-      ^^^^  .^  ^j^^  lessee  be  ousted,  he  shall  not  sue  in  the  lord's  court 
by  plaint,   but  shall  have  an  ejectment  at  the  common  law : 
because  he  has  not  a  customary  estate  by  copy,  but  a  warrant- 
able estate  by  the  rules  of  the  common  law. 
Oilb.Tan.         21.  In  a  case  of  this  kind  the  lessee  may  assign  over  his 
999.  lease,  or  make  an  under-lease  for  years,  without  any  new  li- 

cence. For  the  lord's  interest  is  discharged  for  so  many 
Hodgai,  Hut.  years  ;  and  if  the  copyholder  dies  without  heirs,  yet  the  lease 
102.  shall  stand  against  the  lord,  by  reason  of  his  licence,    which 

Vida  6Ub«  .    ,  /?        a* 

Taa.  299.       amounts  to  a  confirmation. 

*  S27  *22.  The  lord  can  only  grant  a  licence  to  lease,  during  the 

€tQb.  Idam.    continuance  of  lus  own  estate  in  the  manor ;  therefore  a  lease 
for  years,  made  by  licence  of  a  lord,  who  is  only  tenant  for  life, 
"wOl  cease  at  the  death  of  the  lord. 
Debt**^^*  *•       23.  Copyholds  are  not  liable  to  the  payment  of  debts  even  of 
Rex  V*  record  ;  nor  to  debts  due  to  the  crown,  because  if  a  creditor  were 

p"1f  *  IL 190.  a^^^®^  to  take  possession  of  a  copyhold,  it  would  be  prejudicial 
Tit  I4  f  79.  to  the  lord.  Upon  the  death  of  a  copyholder  of  inheritance,  his 
8  v*^*  ^4^*  ®*t^t€  is  not  assets,  in  the  hands  of  Ids  heir,  as  freehold  estates 
Coom'ber        are,  for  payment  of  specialty  debts. 

Tt^S^^"*  24.  Copyholders  not  having  the  freehold  of  their  lands,  ihwr 

widows  are  not  entitled  to  dower.      But  in  most  manors  in 
Sabject  to      which  there  are  copyholds,  there  is  a  custom  that  the  widows  of 
4  R*  ^22^^*    copyholders  shall  have  a  certain  portion  of  their  husband's  lands, 
for  their  support,  which  is  generally  called  the  widow*s  free 
bench.     As  this  right  depends  upon  the  particular  customs  of 
each  manor,  it  varies  in  different  manors,  both  as  to  the  quantity 
to  which  the  widow  is  entitled,  and  the  conditions  under  which 
it  iis  held. 
1  Init  98  h.        25.  In  most  manors  free  bench  consists  of  one  half  of  the 
husband's  copyhold  ;  in  others  of  a  third,  or  a  fifth,  in  some  few 
1  Kab.  926.    of  the  whole.     It  is  generally  an  estate  for  life  ;  but  in  many 
manors  is  forfeited  by  incontinency,  or  a  second  marriage. 
26.  In  the  manors  of  East  and  West  Emborne  in  Berkshire, 
Fragm.  the  widows  c€  copyholders  are  entitled  to  free  bench,  dum  solu  et 

casta  fuermt.  If  a  widow  is  found  guilty  of  incontinency^  she 
loses  her  free  bench  ;  unless  she  comes  into  Court  riding  back- 
wards upon  a  black  ram,  and  repeats  certain  words  ;  the  same 
custom  prevails  in  the  manor  of  Chadle worth  in  Berkshire, 
and  that  of  Torre  in  Devonshire. 
4.       <>;  *27.  Free  bench  is  not  only  incident  to  copyholds  of  inheri- 

tance ;  but  also,  in  some  manors,  to  copyholds  granted  cmly  for 
life. 
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28.  Lord  Howard  being  seised  of  the  manor  of  Stockwood  Howmrd  v. 
in  Dorsetshire,  where  the  custom  was,  that  the  widows  of  copy-  Bartiet, 
holders  for  lives  should  enjoy,  during  their  widowhood,  the  cus- 
tomary lands  of  which  their  husbands  died  seised ;  granted  a  Salisbury  ▼. 
customary  tenement  to  John  Bartlet  for  life,  by  copy.     It  was  Hurd,  infnr 
resolved,  that  upon  the  death  of  J.  Bartlet  his  wife  should  have 

her  widow's  estate  in  the  land,  it  being  an  excrescence,  which 
by  the  custom  grew  of  itself  out  of  the  estate. 

29.  A  right  to  free  bench  attaches  before  the  admittance  of  g,^.  ^ 
the  husband,  upon  a  descent  or  surrender.     But  a  widow  is  not  f  88.' 
entitled  to  free  bench  out  of  the  trust  of  a  copyhold.  Atk*^*"  ^ 

30.  Where  the  widow  of  the  ancestor  holds  a  moiety  of  the  Tit  37.  c.  i. 
copyhold,  as  her  free  bench  ;  the  widow  of  the  son  will  only  be  '^'^'  ^^'  ^  ^^ 
entitled  to  a  moiety  of  the  remaining  moiety ;  upon  a  principle  Baker  r. 
established  in  the  case  of  dower.  r**^*"^^  m' 

31.  Where  a  widow  is  entitled  to  free  bench,  she  shall  have  Trt6.'c.3. 
all  the  incidents  to  dower ;  therefore  will  be  entitled  to^the  same  S  ^* 
dam4ge8  as  a  dowress,  under  i)ie  statute  of  Merton.  ^^' 

32.  Where  free  bench  detennines  by  the  act  of  God,  there  oiand's  Case, 
shall  be  emblements,  as  in.  the  case  of  a  freehold  estate  for  life.  ^^^P-.^^^* 
Where  it  determines  by  the  act  of  the  widow,  as  by  inconti-  ^go. 
nency,  or  a  second  marriage,  it  is  otherwise.  Tit.  3.  c.  i. 

38.  If  the  widow  be  entitled  to  the  whole  of  the  copyhold,  as 
her  free  bench,  she  may  enter  immediately:  as  the  law  casts  Kitcfa.  123. 
the  possession  upon  her,  in  the  same  manner  as  it  does  iqpon  the 
heir,  Jn  cases  of  ^descent.      Where  the  widor  takes  a  portion  *  329 

only,  it  should  seem  that  the  possession  is  not  cast  upon  her,  any 
more  than  in  the  case  of  dower  at  common  law.  Consequently 
that  she  is  not  entitled  to  enter,  without  an  assignment. 

34.  An  ejectment  will  not  lie  for  a  third  part  of  a  copyhold,  shaiT>c,*2  ^ 
as  free  bench ;  but  the  widow  must  levy  a  plaint  in  the  manor  Show.  R. 
court,  in  the  nature  of  a  writ  of  dower;    and  the  homage  must  ^    ' 

set  out  the  same.  If  the  custom  be  ibr  the  widow  to  have  a 
third  part,  not  in  the  nature  of  dower,  that  is,  in  severalty,  but 
in  common  with  the  heir,  it  is  then  otherwise. 

35.  When  the  widow  is  admitted  to  her  free  bench,  she  holds  Bumeford  v. 
of  the   lord ;  and  the  heir  is  not    admitted  during  her  Ufe :  i  L^onf  i°' 
whieh  Lord  Chief  Baron  Gilbert  says,  plainly  proves  that  the  Ten.  173. 
c^ourse  of  tenure  of  copyholds  is  not  Vke  that  of  freeholds.     For 

m  that  case  she  should  hold  of  the  heir.  *  J^.^'""'  ^' 

SO.  A  jointure,  whether  legal  or  equitable,  is  a  good  bar  to  Which  u 

the  claim  of  a  widow  to  free  bench,  as  well  as  to  dower.  Jointure.^  * 

S7.  A  man,  in  consideration  of  his  marriage,  and  to  make  Walker  r. 

some  provision  for  his  intended  wife,  by  deed  executed  before  vlli!  64!*  ^ 

marriage  settled  upon  h^,  if  she  should  survive  him,  part  of 
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his  real  estate  for  her  jointure^  and  in  full  bar  and  recompence 
of  all  dower  or  thirds  which  she  should  be  entitled  to,  or  any 
way  claim,  out  of  any  lands,  tenements,  messuages^  or  heredita- 
ments,  of  which  he  then  was,  or  ever  after  during  the  co- 
verture should  be,  seised  of  freehold  or  inheritance.     After  the 
2  Ab  £a        niarriage  the  husband  purchased  copyhold  estates,  of  which  the 
101.  s.  P.      wife  got  possession  upon  his  death,  as  her  free  bench.     It  was 
*  330         decreed  against  the  widow,  upon  the  principle  that  *the  jointure 
barred  her  of  free  bench,  as  well  as  of  dower. 

Aiienatiw*of      ^^'  '^^  "?"**  ^^  ^®^  h^iic\i  docs  uot,  like  dower,  attach  on 

tike  Husband,  all  the  copyholds  whereof  the  husband  was  possessed  during  tibe 

coverture,  but  only  on  those  of  which  he  died  possessed,  or  as 

the  custom  usually  expresses  it,  whereof  he  died  seised  ;  so  that 

a  copyholder  may  defeat  his  wife's  right  to  free  bench  by  any 

^  ,  species  of  alienation. 

Biicke,  Cro.       39.  Where  the  custom  of  the  manor  was,  that  the  wives  of 
Car,  568.       copyholders,  dying  tenants  of  the  manor,  should  be  endowed  ; 
a  copyholder  became  a  bankrupt ;  the  commissioners  bargained 
and  sold  his  copyhold  for  the  benefit  of  his  creditors.     The 
copyholder  died  before  the  bargainee  was  admitted.     Resolved, 
that  the  widow  was  barred  of  her  free  bench,  because  her  hus- 
band did  not  die  tenant. 
Scot'CVMod.      40'  A.  person  surrendered  his  copyhold  by  way  of  mortage, 
251,    Skin,    and  died  without  paying  off  the  money,  leaving  a  widow  who 
claimed  dower.     The  Court  said  the  widow V  title  did  not  com- 
mence by  the  marriage,  if  it  did,  the  husband  then  could   do 
nothing  to  prejudice  it ;  but  it  was  plain  he  might  alien  or  ex* 
tinguish  his  right.    The  free  bench  grew  out  of  the  estate  of 
the  husband,  it  was  his  dying  seised  which  gave  the  vridow  a  ti- 
tle ;  as  the  husband  had  a  defeasible  estate,  so  the  wife  might 
have  her  free  bench  defeated. 
H^rd^^'c^'        41.  Upon  amotion  for  anew  trial,  it  appeared  that  the  cus- 
481.  '  tomofthe  manor  of  Warminster  was,  to  grant  copyholds  for 

three  lives  that  the^rst  life  had  a  power  of  surrendering  the 
whole  estate  ;  and  the  widow  of  a  tenant  who  died  seised  was 
entitled  to  her  free  bench.  That  one  P.,  then  a  copyholder  for 
^^^  three  lives,  surrendered  to  Hurd,  the  deceased  husband  *of  the 
defendant,  who,  by  license  from  the  last  lord,  demised  to  Singer 
for  99  years,  by  way  of  mortgage.  Then  Hurd  died,  and 
Singer  demised  to  the  plaintiff.  The  widow  of  Hurd  claimed 
her  free  bench,  there  being  no  special  custom  to  make  a  demise 
of  tins,  kind  ;  therefore  contended  that  the  estate  of  her  husband 
was  not  determined,  according  to  the  custom  of  the  manor,  bat 
he  must  be  deemed  to  have  died  seised  of  the  copyhold,  and  the 
widow  still  entitled  to  her  free  bench.     On  the  other  side  it  was 
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said,  that  the  copyholder,  having  obtained  the  lord's  licence/ 
might  do  what  he  pleased  with  the  estate,  and  could  have  con* 

i   Teyed  it  from  the  wife,  in  any  form  he  thought  fit ;  consequently 

[   her  right  of  free  bench  must  be  subject  to  the  mortgage. 

The  Court  was  of  opinion,  that  the  widow  was  not  entitled  to 
free  bench  :  They  held  there  was  a  great  difference  between 
the  custom  of  free  bench,  found  in  this  case,  and  dower:  the 
widow  was  entitled  to  dower  of  all  her  husband  was  seised  of 
daring  the  coverture,  but  here  her  right  was  confined  to  such 
estates  as  he  should  die  seised  of;  consequently  as  between 
lord  and  tenant,  they  might  defeat  the  wife's  estate  when  they 
pleased. 

42.  A  surrender  of  a  copyhold  to  the  lord,  for  the  purpose  of  Vaugban  y. 
afienation,  will  therefore  operate  as  a  bar  to  free  bench.  And  fi^'"':  '^^^ 
even  a  surrender  to  the  use  of  the  surrenderor's  will,  bars  his 

.widow  ;  because  there  the  copyholder  parted  with  his  estate.        i  inst.  59  b, 

43.  It  was  held  in  2  Ja.   I.  that  if  a  copyholder  makes  &  p  ^    , 

\  lease  for  years,  his  widow  shall  not  avoid  it,  without  a  special  Case,  Cr6. 

I   custom,  because  the  lessee  comes  in  under  the  custom,  and  by  ^**  ^^• 

I   the  lord's  licence,  as  well  as  the  widow. 

*44.  Lord  Chief  Baron  Gilbert  makes  the  following  obser-  «,     ^  ^^^ 
vations  on  this  case. — ^*  It  seeihs  to  me  that  the  feme  shall  not 
in  this  case  be  endowed  of  the  third  part  of  the  rent  and  rever- 
sion ;  because  customs  ought  to  be  strictly  pursued ;  and  that 
is  only  to  be  endowed  oi  the  land.     Yet  it  seems,   after  the 

I  lease  ended,  she  shall  be  endowed,  for  the  husband  did  die  seis- 
ed ;  the  possession  of  his  lessee  being  his  own  possession.  But 
it  was  agreed  in  this  case,  that  by  special  custom  the  feme  might 
avoid  the  lease.  This  among  other  cases  proves  that  a  copy-^ 
holder  may  dispose  of  his  land,  and  bar  his  wife  of  her  free 
bench^  unless  there  be  a  particular  custom  that  she  shall  avoid 
any  alienation,  &c.  made  by  him ;  for  then  the  particular  cus- 
tcAn  shall,  as  it  seems,  avoid  his  chaise,  as  well  in  the  case  of 
copyhold, -as  of  freehold,  estates^by  the  eommon law." 

45.  Even  an  agreement  to  convey  wiU,   in  equity,  bar  the  J'*^^^ *°t^ 
widow  of  a  copyholder  of  her  right  to  free  bench.  convey. 

46.  A   husband  copyholder  of  an  estate,   to  which,  by  the  ^^^  g 
custom  of  the  manor,  his  widow  was  entitled,  as  her  free  bench,  Ves.  6^i. 
in  case  he  died  seised  thereof,  bemg  in  gaol,  entered  into  an  ^"^'  ^''' 
ag^ement  for  the  sale  of  that  estate  to  his  son,  for  a  valuable 
consideration.     The  husband  died  without  having  executed  the 
s^ement,  by  an  actual  surrender  of  the  copyhold,  and  pas^ 
sing  the  legal  estate  to  the   son ;  who  brought  his  bill  for  a 
specific  performance  of  the  agreement,  to  the  exclusion  of  the 
widow's  free  bench. 
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Lord  Hardwicke  was  of  opinion,  there  was  a  strong  eq- 
uity that  the  widow  should  be  bound,  as  well  as  the  heir; 
and  decreed  the  purchaser  entitled  to  relief  against  the  widow. 

*  33S  *47.  A  bill  was  filed  for  a  foreclosure,  and  to  compel  a  sur* 
Brown  v.        render  of  a  copyhold  estate,  under  a  covenant  in  the  mortgage 
sves.  Jan.     deed,  to  surrender  those  premises  as  an  additional  security. 
^^-              The  question  was,  whether  this  covenant  of  the  mortgagor  bar- 
red the  right  of  his  widow  to  free  bench.     The  custom  of  the 
manor  appeared  by  the  evidence  to  be,  that  the  copyholder  could 
convey  these  estates  by  surrender ;  but  where  he  died  seised 
of  the  estate,  the  widow  was  entitled  to  it  during  her  widow- 
hood, as  her  free  bench. 

Sir  R.  P.  Arden  M.  R«  said  it  was  perfectly  clear  that  die 
right  of  a  copyholder's  wife  might  be  barred  by  her  husband^ 
by  any  act  done  for  valuable  consideration,  whether  conveying 
a  legd  estate,  or  otherwise.  Upon  the  evidence,  supposing  tins 
a  widow's  estate,  ariang  out  of  an  estate  of  which  the  husimnd 
was  complete  owner,  and  could  bar  her  estate,  he  was  of  opin- 
ion it  was  that  sort  of  estate  which  any  equitable  conveyance 
would  bind.  Any  act  of  the  husband  for  valuable  consideration, 
barred  her  equally  with  a  legal  surrender ;  and  she  was  com- 
pellable in  equity  to  surrender  pursuant  to  such  contract. 

48.  There  are  however  many  manors  in  which  the  custom 

is,  that  the  widow  shall  have  her  free  bench  of  all  the  customi. 

ary  tenements  whereof  her  husband  was  seised,  at  any  time 

during  the  coverture. 

And  by  For-      49^  [f  ^  copyholder  does  any  act  which,  by  the  custom  of 

Anon.  *  the  manor,  amounts  to  a  forfeiture  of  his  estate,  his  wife  will 

irreem.516.  thereby  lose  her  free  bench;  because  every  thmg* which  dc- 

'  *    *      termines  the  estate  of  the  copyholder,  has  that  effect 

*  384  50.  Where  the  lord  conveys  the  freehold  of  the  land  to  the 
And  bjr  a  copyholder  in  fee,  hb  wife  will  thereby  *lose  her  free  bench  ; 
Freehold  to  because  the  copyhold  is  destroyed,  as  will  be  shown  hereafter* 
theHuBband.  If  the  lord  grants  the  freehold  of  a  copyhold  to  a  stranger,  the 

Aveiy  *Cto.  "  ^^^®  "^^^'^  ^^*  ^^^  ^^^  ^^  bench  ;  because  this  does  not  destroy 
Ja.  126.         the  copyhold. 

HowaSv!  ^^'  A.  general  devise  of  other  lands  will  not  bar  a  widow  of 

Bartiet,  free  bench:  for  the  same  reason  that  it  will  not  bar  dower. 
A  deviw  ®"*  where  it  is  expressed  to  be  in  satisfaction  of  dower,  the 
may  bar         widew  is  then  put  to  her  election. 

m  ^^5'.        ^^'  A  testator,  after  devising  to  his  wife,  declared  in  hiswiD 

f  21.  Sic.        that  what  he  had  before  given  her,  should  be  in  full  of  all  dower 

and  right  of  dower,  or  thirds,  which  she  might  have  or  claim  in- 

or.out  of  his  real  estate.     It  was  decreed  by  Lord  Hardwicke, 

that  the  devise  was  a  satisfaction  of  the  wife's  right  to  free 
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bench  of  a  copyhold,  which  the  testator  had  purchased  after  the  «^^'4'^* 
making  of  his  will ;  for  free  bench  was  a  customary  right,  nomi-  Amb.^S99. 
ne  doHs,  and  so  declared  by  Bracton. 

53.  Curtesy  is  not  incident  to^  copyholds,  unless  there  be  a  s^^jtct  to 
special  custom  to  warrant  it    Where  a  custom  of  this  kind  pre-  4  Rep!  23  b. 
vails,  it  is  construed  strictly,  and  not  extended  beyond  the  words.  ^J.  EUz. 
Thus,  if  the  custom  be,  that  where  a  man  marries  a  customary 

tenant  he  shall  have  curtesy  ;  the  woman  must  be  a  copyholder 
at  the  time  of  the  marriage. 

54.  The  custom  of  a  manor  was,  that  if  any  man  took  to  wife  Sarase^i 
a  customary  tenant,  had  issue,  and  outlived  his  wife,  he  should  ^^^  ^ 
be  tenant  by  the  curtesy.     A  person  pleaded  that  he  took  to  wife  ^^3. 
one  Ann,  to  whom,  during  the  said  coverture,  a  customary  ten- 
ement of  the  said  manor  did  descend  ;  that  he  had  issue,  and 

that  she  was  dead.  It  was  adjudged,  that  the  husband  was 
not  entitled  to  curtesy,  under  *the  custom ;  because  his  wife 
was  not  a  customary  tenant  at  the  time  of  the  marriage.  •    «  oQf; 

Lord  Ch.  Just  Holt,  and  Powell,  Just,  held  this  case  not 
to  be  law ;  but  it  is  not  observable  that  it  is  stated  by  Lord  C.  1  P.  Wms. 
B.  Gilbert,  without  any  expression  of  dissent.  I^jr^  j. 

55.  Although  ibe  wife  be  not  actually  admitted  to  the  copy-  lO^s.* 
hold,  yet  the  husband  will  be  entitled  to  curtesy.  '^•"*  ^* 

56.  The  custom  of  a  manor  was^  that  if  a  man  had  a  wife 
seised  in  fee  of  copyhold  lands,  according  to  the  custom  of  the  Ever  r. 
manor,  and  had  issue  by  her,  that  he  should  be  tenant  by  the  t|^^^«7 1. 
curtesy.     It  was  found,  that  A.  a  copyholder  was  seised^  and 

had  issue,  a  daughter,  who  was  married  to  J.  S.  and  had  issue. 
A.  died,  his  daughter  entered,  but  died  without  being  admitted. 
The  Court  seemed  of  opinion,  that  the  husband  was  entitled  to 
be  tenant  by  the  curtesy,  before  admittance  of  the  wife  ;  and 
that  the  delay  of  admittance  by  the  lord,  should  not  prejudice 
the  husband,  who  was  a  third  person.  OUb.  Tea. 

57.  By  the  custom  of  some  manors  the  husband  of  a  copy-  ^^* 
holder  is  entitled  to  curtesy,  though  he  has  no  issue  by  his  wife. 
But  such  estate  is  forfeitable  by  a  second  marriage. 

58.  Copyhold  estates  are  as  much  under  the  control  of  the  ^^  ,  g. 
legislature  as  any  others.     But  where  they  are  not  expressly  ntei  extend 
mentioned  in  an  act  of  parliament,  it  often  does  not  extend  to  ^  Copykpidip 
them,  upon  the  ground  that  it  was  not  the  intention  of  the  le;^ 

lature  that  it  should  affect  them. 

59.  Lord  Coke  has   laid  down  the  following  rules  for  dis-  Co.  Cop. 
Anguishing  between  those  statutes  that  do,  or  do  not  extend  to  '  ^' 
copyholds.    Where  an  act  of  parliament  alters  the  service,  te- 
nure, or  interest  of  the  ^land  or  other  thing,  in  prejudice  of 

the  lord,  or  of  the  custom  of  the  manor ;  or  in  prejudice  of        *  336 
Vol.  I. 
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the  tenant ;  there  the  general  words  of  such  an  act  of  parlia- 
meat  extend  not  to  copyholds.  But  where  an  act  is  generally 
made  for  the  good  of  the  commonwealth,  and  no  prejudice  may 
accrue  hy  reason  of  the  alteration  of  any  interest,  service,  te-^ 
nure,  or  custom  of  the  manor,  there  usually  copyholds  are  within 
the  general  purview  of  such  acts. 

60.  In  conformity  to  these  principles  it  is  held,  that  the  sta- 
tute 4  Hen.  VIL  of  fines,  as  to  their  being  a  bar  after  fiye 
years  non-claim ;  the  statutes  of  bankruptcy,  the  statutes  of 
lutnitations,  the  statutes  of  mortmain,  the  statute  7  Ann.  rela- 
tive to  conveyances  by  infant  trustees,  and  many  others,  ex- 
tend to  copyholds.  It  has  been  already  stated,  that  the  statute 
De  Dams  extends  to  copyholds,  where  the  custom  co-operates 
with  it 

61.  But  it  is  also  settled  that  the  statute  of  Westminster 
2.  c.  18.  which  ^es  the  writ  of  elegit;  the  statute  11  Hen. 
VIL  respecting  alienations  by  a  wife  of  the  lands  of  her  hus- 
band ;  die  statute  of  uses  and  jointures  ;  the  statute  of  wills  ; 
the  statute  32  Hen.  Till,  as  to  discontinuance,  by  the  wife,  of 
the  husband's  lands ;  the  statute  13  Eliz.,  for  making  accoun- 

[  tants'  lands  liable  to  the  debts  of  the  Crown ;  and  several  other 

statutes,  do  not  extend  to  copyholds. 
Tit.  3S.C.  3.  62.  Copyhold  estates  are  within  the  4th  section  of  the  sta- 
tute of  frauds,  concerning  the  sale  of  lands ;  and  the  7th  sec- 
Tit  88.  c.  4.  tion,  which  requires  declarations  of  trust  to  be  in  writing ;  but 
they  are  not  within  the  sections  of  the  statute  which  relate  to 
devises  of  lands. 
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3«  Upon  voluntary  Grants. 
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18.  Nor  on  an  Ag^reement  to  surrender. 
20.  Only  doe  on  Admittance. 
26.  Fines  on  Change  of  the  Liord. 
30*  No  more  than  two  Tears  ralue 

can  be  demanded. 
41.  Gzcept  on  roluntary  Grants. 

43.  Fines  must  be  assessed  sereraily. 

44.  When  payable. 

45.  How  recovered. 
49.  Of  Heriots. 


Section  I. 

WHEN  copyholds  were  allowed  to  desdend  to  the  chU-  DeweT" 
dren  of  the  copyholders,  the  lords,  from  whose  permission  and 
continued  acquiescence  the  right  of  descent  was  derived,  would 
not  admit  the  heir  of  a  copyholder  to  succeed  to  the  land  where- 
of his  ancestor  died  possessed,  without  paying  something ;  from 
which  arose  a  custom,  that  upon  every  descent  of  a  copyhold 
a  sum  of  money,  or  fine,  was  due  from  the  heir  to  the  lord,  as 
a  consideration  for  the  renewal  of  the  grant;  And  where  a  6>lb.  Ten. 
person,  enters  as  special  occupant,  he  b  also  liable  to  the  pay* 
meat  of  a  fine.  «  om 

*2.  The  lord  is  not  however  entitled  to  a  fine  upon  a  de*  4  ^i^^  ss  6. 
scent,  till  the  heir  is  admitted :  if  the  heir  refiises  to  come  in  Giib.  Ten. 
and  accept  his  ancestor's  copyhold,  the  Lord  cannot  compel 
bun,  but  may  seize  the  estate  to  hb  own  use.     The  death  of  infra,  e.  5. 
the  heir  or  an  alienation  made  by  him  before  admittance,  will 
not  however  deprive  the  lord  of  bis  fine. 

3.  If  a  lord  of  a  manor,  having  a  copyhold  by  escheat  or  Ji^Vrwt^ 
forfeiture,  or  other  means,  makes  a  voluntary  admittance  to  it,  Co.  Cop.  f  56. 

A  Rati    9^  h 

which  implies  a  grant,  he  becomes  entitled  to  a  fine  from  the  oro.  JaTlo?. 
new  tenant. 

4.  Where  a  man  acquires  a  copyhold  by  the  custom  of  cur-  JJj^f  xen!*" 
tesy  ;  or  a  woman  acquires  a  copyhold  by  the  custom  of  free  ant  by  the 
bench  ;  a  fine  is  payable  in  some  manors  on  the  admittance  of  f^^l^^^l^ 
these  tenants,  and  in  others  not  Co.  Cop. « 56. 
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UponAliena^      6.  As  the    power  of    alienating   copyholds    was  orig^allj 
derived  from  the  bounty  of  the  lord,  who  is  still  a  party  to  eve- 
ry alienation,  by  admitting  the  alienee  to  become  his  tenant,    a 
Tit  37.  c.  1.  ^^  ^^  P^d  to  the  lord  ;  from  which  arose  a  general  custom, 
1  lost  69  6.    that  a  fine  was  due  to  the  lord  upon  every  alienation  of  a  copy- 
hold. 

6.  These  fines  are  preserved  by  the  6th  section  of  the  statute 
12   Cha.   II.  c.  24 ;  by  which  it  is  provided,  that  nothing  in 
that  act  shall  take^  away  any  fines  for  alienation  due  by  partic- 
ular customs  of  particular  manors  and  places. 
Maoo  1  Atk.      '^^  I'hc  assignees  of  a  bankrupt  must  be  admitted,  and  are 
^*  consequently  subject  to  the  payment  of  a  fine.     Lord  Hard- 

*  wicke  has  therefore  recommended  it  to  commissioners  of  bankrupts 
%c!  30.  ^26.  to  except  copyholds  out  of  the  assignment  of  the  bankrupt's  es- 
tate, as  it  would  save  two  fines.     For  the  commissioners  might 
*  339  convey  to  the  purchaser  in  the  first  instance. 

Upon  a  *8.  Where  a  copyhold  is  devised,  the  devisee  must  be  ad- 

mitted,  and  is  subject  to  the  payment  of  a  fine.     The  executor 
of  a  devisee  for  years  of  a  copyhold,  claiming  under  the  testator, 
must  also  be  admitted,  and  pay  a  fine. 
£arlof6atii       9.  Henry  Grey  having  a  copyhold  estate,  devised  it  to  John 
T.  Abney,      TaylouT  and  Arthur  Lake,  their  executors  and  administrators, 
for  99  years,  if  three  persons  should  so  long  live  ;  after  the 
death  of  the  testator,  Taylour  and  Lake  were  admitted,  and  paid 
a  fine  of  2802.     Taylour  survived  Lake  and .  died,  having  ap- 
pointed Doctor  John  Taylour  his  executor.     The  question  was, 
whether  he  was  obliged  to  be  admitted,  and  to  pay  a  fine.     A 
case  beuig  sent  put  of  Chancery  for  the  opinion  of  the  Court  of 
King's  Bench,   it  was  certified  that  the  executor  of  the  surviv- 
ing trustee  oi^ht  to  come  in  and  be  admitted,  and  pay  a  fine. 
Notdtte  from      ^^'  ^7  ^'^^  S®^®^  custom  of  copyholds,   the  admittance  of  a 
Remaioder*'    tenant  for  life  is  an  admittance  9f  the  persons  in  reminder  ; 
Bro*   u         therefore  no  fine  is  due  from  the  remainder-men.     For  although 
Case,  4  Rep.  there  is  an  alteration  of  the  tenant,  yet  there  is  no  alteration  of 
2«.  Cro.  £iiz.  the  estate  ;  the  fine  not  being  assessed  for  the  particular  estate, 
1  Mod.  109.    hut  for  the  whole  inheritance. 

IBarr.  212.        n^  The  father  being  seised  of  a  copyhold  estate,  surrender- 

-  ed  it  to  the  use  of  himself  and  his  wife  for  their  lives,  remainder 

▼.  Corko,       to  ^  son  in  tail.     The  fiither  and  mother  were  admitted,  and 

8  L«T.  308.     paid  a  fine  ;  being  both  dead,  the  son  prayed  to  be  admitted  to 

the  remainder,  which  was  done,   and  a  fine  of  581  set  upon 

him  ;  which  he  refused  to  pay,  alleging  that  none  was  due,  he 

being  admitted  by  the  admittance  of  his  father  and  mother.     It 

was  adjudged,  that  no  fine  was  due,  unless  there  was  a  special 

6ii8tom  for  it. 
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*12.  A  copyholder  of  inberitaikce  surrenflered  to  the  use  of         «  q  .q 
his  wife  for  Ufe,  remdnder  to  his  youngest  son  in  fee.    The  Aancelm«  r. 
wife  was  admitted,  but  the  son  refused  to  be  admitted  during  his  ^anceime, 
mother's  life.     Afterwards  without  being  admitted,  he  surrender- 
ed to  the  use  of  the  plaintiff  in  the  lifetime  of  his  mother.     It  was 
adjudged,  that  the  admittance  of  the  wife  was  the  admittance  of 
the  son  in  remainder :  for  she  being  admitted  to  the  particu- 
lar estate,  the  remainder  depended  on  that,  and  vested  without 
other  admittance  ;  for  both  made  but  one  estate. 

13.  In  some  manors  fines  are  due,  by  particular  custom,  on  ^^^°*  ^ 
the  admittance  of  persons  in  remainder  ;  but  even  in  this  case  Ciistom. 
the  admittance  of  the  tenant  for  life  is  said  to  be  the  admittance  BUckbom  r 
of  the  person  in  remainder,  but  not  to  prejudice  the  lord  of  his  Grayes,  i 
fine;  to  which  he  may  be  entitled  by  the  particular  custom  of  ^*****  *^^' 
the  manor.     And  it  was  held,  in  the  foUowing  modem  case, 

that  a  custom  requiring  a  remainder-man,  cojooing  into  posses- 
sion on  the  death  of  a  tenant  for  life,  to  be  admitted,  and  to  pay 
a  fine,  was  good. 

14.  E.    Jenny  was  admitted  in  1749  to  certain    copyhold  D<^t- 
states  in  fee,  upon  whose  admission  a  full  fine  was  paid.     In  ^j^Jx  532. 
the  year  1765  he  surrendered  the  lands  to  the  use  of  himself 

for  life,  remainder  to  the  defendant,  then  Ann  Brook,  spinster, 
for  life,  with  divers  remainders  over.  On  the  10th  of  April 
1766.  E.  Jenny  was  admitted  tenant  of  these  lands,  to  hold 
to  himself  for  life,  according  to  the  form  and  effect  of  the  said 
surrender  by  the  rod,  at  the  will  of  the  lord,  according  to  the 
custom  of  the  manor,  by  the  rents  and  services  therefore  due 
and  accustomed,  saving  every  person's  right.  No  fine  was 
paid  by  E.  Jenny  on  his  admission  in  1766  as  tenant  for  *life,  ♦  341 

under  the  marriage  settlement,  or  assessed  or  paid  in  respect  to 
the  remainders.  In  August  1801.  E.  Jenny,  the  tenant  for 
life,  died ;  the  defendant  (his  widow)was  cdled  on  to  be  ad- 
mitted ;  thereupon  she  appeared  at  a  court  baron  of  the  manor, 
and  offered  to  swear  her  fealty,  or  have  it  respited  ;  but  refused 
to  be  admitted,  insisting  that  she  was  the  lord's  tenant  by  vir- 
tue of  the  surrender  and  admittance  of  her  husband.  The  ques- 
tion was,  whether  the  lord  might  seize  the  copyhold  on  account 
of  thb  breach  of  the  custom.  The  jury  having  found,  that  by  the 
custom  of  the  manor,  when  a  person  who  had  been  admit- 
ted tenant  for  life  of  a  copyhold  estate,  holden  of  the  manor, 
died,  the  tenant  in  remainder,  whether  for  life,  in  tail,  or  in  fee, 
should  .come  in  to  be  admitted,  and  pay  a  fine  thereon.  The 
Court  held  the  custom  good. 

15.  A  fine  is  only  due  as  a  consideration  for  the  admittance  Noruulest 
of  a  new  tenant;  therefore,  where  there  is  no  alteration  of  the  *|^*"  *■.•"* 
tenant,  no  fine  is  due.  the  t«niuit. 
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Co.  Cc^.  f 


Idem. 


Or  on  an 
Agreement  to 
surrender. 


The  King  T. 
Lord  of 
Hendon,  2 
Term  Rep. 
484. 

♦  342 


Only  due  on 

Admittance. 


Co.  Co(>.  I 
56. 


Idem. 

Tit  8.  c.  1. 
28. 

Idem. 


16.  Thus,  if  a  copyholder  surrenders  for  life,  reserving  t&e 
reversion  to  himself,  and  the  tenant  for  life  dies,  the  surrender* 
or  may  enter  without  paying  a  fine,  because  the  reversion  wa0 
never  out  of  hii^. 

17.  So  if  a  copyholder  grants  his  estate  to  a  stranger  upon 
condition,  and  dterwards  enters  for  the  condition  broken,  he 
is  not  liable  to  the  payment  of  a  fine,  because  he  comes  in  of 
his  old  estate. 

18.  A  covenant  or  agreement  to  surrender  a  copybold  will 
not  entitle  the  lord  to  demand  a  fine  from  the  person  with 
whom  such  covenant  or  agreement  is  made,  unless  he  demands 
to  be  admitted. 

19«  One  Benham,  a  copyholder  of  the  manor  of  Hendon, 
covenanted  to  surrender  to  Goodrich  ;  which  covenant  the  ho- 
mage presented  at  the  lord's  ^court,  and  the  consideration  mo- 
ney was  psdd  ;  but  no  surrender  was  ever  made  to  him.  Good- 
rich then  assigned  his  interest  in  the  copyhold  to  one  Rankin^ 
who  claimed  to  be  admitted*  The  lord  of  the  manor  resisted 
the  application,  on  the  ground  that  no  fine  had  ever  been  paid 
him  for  the  conveyance  to  Goodrich  ;  that  this  was  a  mode  of 
cheating  him  of  his  fines  ;  that  therefore,  before  Rankin  was 
admitted,  he  ought  to  pay  both  the  fines  that  were  due. 

The  Court  said,  that  all  the  lord  had  a  right  to  require  was, 
to  have  a  tenant ;  in  this  case  he  had  one  during  the  whole 
time  ;  that  any  private  agreement  between  Benham  and  Good*^ 
rich,  not  followed  up  by  a  surrender  of  the  estate,  could  not 
give  the  lord  of  the  manor  a  right  to  a  fine,  notwithstanding  it 
was  presented  by  the  homage. 

20.  A  fine  being  only  due  on  the  admittance  of  a  new  ten- 
ant, it  follows,  that  where  a  person  who  acquires  an  interest 
in  a  copyhold  is  not  obliged,  from  the  nature  of  that  interest, 
to  be  admitted  tenant  to  the  lord,  he  is  not  subject  to  the  pay- 
ment of  a  fine. 

31.  Thus,  if  a  person  marries  a  woman  having  a  copyhold, 
though  an  interest  becomes  thereby  vested  in  him,  yet  as  he  is 
not  seised  jure  propriOy  but  only  jure  dlienoj  he  is  not  obliged  to 
be  admitted  ;  therefore  is  not  liable  to  the  payment  of  a  fine. 

22.  It  is  the  same  if  a  married  woman  be  a  termor  of  a  copy- 
hold ;  for  though  the  term  becomes  vested  in  the  husband  by  the 
marriage,  so  that  he  may  dispose  of  it  as  he  pleases,  yet  he  is 
only  possessed  of  it  in  right  of  his  wife. 

23.  Where  by  the  custom  of  a  manor  the  bailiff  is  to  have 
the  wardship  of  the  heir  of  a  copyholder,  he  shall  not  be  admit  - 
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teds  or  pay  a  fine  ;  because  he  is  *but  a  pernor  of  the  profits :  «  ^.^ 

jx>t  in  fails  own  iig;ht  but  in  right  of  his  ward. 

24.  Where  a  testator  directs  certain  persons  to  sell  his  copy- 
holds, they  need  not  be  admitted  ;  consequently  are  not  liable  to 
the  payment  of  a  fine. 

25.  A  person  seised  in  fee  of  copyhold  lands,  by  his  will.  Holder  t. 
dSrected  that  A.  and  B.  should  make   sale  thereof,  and  ap-  2  v^lrk'Hep. 
ply  and  dispose  of  [the  monies  arising  therefrom  in  the  manner  400. 
mentioned  in  his  wiU.     A.   and  B.   bargained  and  sold  the 

lands  by  deed  to  one  l^j  and  his  heirs.  Ray  claimed  to  be 
admitted  under  ibis  deed,  which  the  lord  of  the  manor  refused, 
insisting  that  the  trustees  should  have  been  admitted  to  the  said 
premises  previous  to  their  making  sale  thereof,  and  have  paid 
a  fine  for  their  admission.  The  Court  was  of  opinion,  that  the 
trustees  were  not  obliged  to  be  admitted  because  they  had  no 
estate  or  interest,  but  only  a  naked  power  or  authority ;  and 
that  the  lord  was  bound  to  admit  the  purchaser  to  the  copyhold. 

26.  By  the  custom  of  many  manors  fines  are  due  from  the  p|„^,  ^^ 
copyholders  on  every  change  of  the  lord,  which  happens  by  the  ChaDg;e  of 
act  of  God.  **^^'*^- 

27.  Upon  the  death  of  the  duchess  of  Somerset,    the  duke  Pake  of  So* 
her  husband  who  was  tenant  for  life  in  remainder  after  the  duchess  ^'^^J* 
under  the  settlement  made  on  his  marriage,  claimed  a  general  1  stm.  654. 
fineof  the  several  customary  tenants  of  the  manors  of  Cocker- 
mouth,  &c.  in  the  county  of  Cumberland,   which  were  the  in- 
heritance of  the  duchess.     The  duke  having  assessed  their  fines, 

and  the  tenants  refusing  to  pay  them,  the  duke  brought  his  bill 
in  the  Court  of  Chancery,  to  establish  his  right  to  these  fines, 
as  the  next  admitting  lord.  The  bill  stated,  that  it  was  the 
custom  of  these  manors  for  the  lord  or  lady  thereof  for  *the  *  344 

time  being  to  admit  the  several  tenants  of  the  manors  to  their 
respective  estates.  That  by  virtue  of  such  admittance,  the  sev- 
eral tenants  had  a  right  to  hold  their  respective  estates,  during 
the  joint  lives  of  such  tenant  and  such  admitting  lord  or  lady. 
That  in  conmderation  of  such  admittances,  the  tenants  had  time 
out  of  mind  respectively  paid  to  such  admitting  lord  a  fine  or 
gresiwiiy  which  had  been  generally  assessed  by  the  lord's  stew, 
ard,  at  a  court  held  for  that  purpose,  called  the  court  of  demis- 
sions. That  these  fines  or  gressums  were  called  the  general 
fines,  and  were  due  to  the  next  succeeding  lord,  upon  the  death  of 
the  last  admitting  lord,  by  whose  death  there  was  a  general  de- 
termination of  the  estates  of  the  tenants.  The  fines  which  the 
duke  demanded  were  the  general  fines  which  he  insisted  were 
due  to  him  as  next  admitting  lord,  upon  the  death  of  the  duch- 
ess.    The  bill  set  forth  that  the  duchess,  bebg  the  lady  of  these 
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manors  and  having  married  the  dufcc,  a  court  of  demissions  was 
held  in  the  names  of  the  du^e  and  duchess  in  order  to  grant  the 
tenants  new  estates,  their  former  ones  having  heen  determined 
by  the  death  of  the  duchesses  father.  At  such  courts,  admit- 
tances were  granted  to  the  several  tenants,  during  the  joint  lives 
ofthe  duchess,  and  the  tenants.  That  upon  the  death  of  the 
duchess,  the  duke  became  lord  of  the  said  manors,  and  the  ten- 
ant's estates  being  determmed  by  (he  death  of  the  duchess,  the 
duke,  as  next  admitting  lord,  had  a  right  to  a  general  fine. 

The  defendants  m  their  answer  insisted,  that  by  the  customs 
of  these  manors,  a  lord  who  was  tenant  by  the  curtesy,  or  a 
lady  tenant  in  dower,  had  no  right  to  a  general  fine  :  that  they 
were  only  obliged  to  pay  a  general  fiHe  to  the  lord  who  came  in 
*  846  ^"^  descent ;  or  to  him  that  came  hco  hosredis.     That  although 

the  ♦duke  was  become  tenant  for  life  of  these  manors,  by  the 
duchess's  death,  yet  no  fine  was  due  to  him ;  for  if  he  had 
been  tenant  by  the  curtesy,  no  fine  would  have  been  due 
and  his  claiming  by  settlement,  could  not  better  his  case  for 
then  it  would  be  in  the  power  of  the  lords  of  such  manors  to 
multiply  the  tenants'  fines  and  greatly  burthen  their  estates,  if 
every  such  lord,  who  had  an  intervening  estate  by  settlement, 
should  be  entitled  to  a  general  fine. 

Lord  King  said,   the  principal  question  was,  whether  a  fine 
was  due  to  the  duke  fi*om  his  tenants,  upon  the  death  of  the 
duchess  1  In  resolving  tins  question  it  was  first  to  be  considered, 
upon  what  account  these  general  fines  became  due.     Now  it 
appeared  from  the  nature  of  the  admittances,  that  upon  the 
death  of  the  last  admitting  lord,  all  the  estates  of  the  tenants, 
which  were  held  under  his  admittances,  were  determined  ;  and 
their  estates  being  so  determined  it  was  necessary  for  the  te- 
nants, before  they  could  have  any  new  estate,  to  have  a  regrant 
from  the  succeeding  and  next  admitting  lord,  which  regrant 
they  had  a  right  to,  and  that  right  gave  their  estates  the  deno- 
mination of  tenant  right  estates.     From  hence  it  appeared  that 
the  fines  were  psdd  upon  account  of  the  admission  to  the  new  es- 
tate ;  therefore,  that  the  lord  who  had  a  right  to  admit,  had 
a  right  to  the  fines.     The  lord  granted  the  tenant  a  new  estate ; 
in  consideration  of  that,  a  fine  became  due  to  him  from  the  te- 
nant.    The  only  question  then  seemed  to  be,  whether  the   duke 
had  a  right  to  admit,  and  the  tenants  seemed  to  agree  that  he 
had  ;  for  they  allowed  that  if  a  particular  tenant  died,  the  duke, 
upon  the  admission  of  his  heir,  was  entitled  to  a  dropping  fine  ; 
nor  could  the  duke  be  entitled  to  his  dropping  fine,  if  he  was 
*  S46         not  the  admitting  lord.     If  he  had  power  to  admit,  ♦and  had  a 
right  to  a  fine  upon  the  determination  of  a  particular  estate, 
iipon  the  death  of  a  particular  tenant,  why  had  he  n(>t  an  equal 
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power  to  admit,  and  an  equal  right  to  bis  fines  upon  the  deter- 
mination of  the  tenants  estates  in  general,  by  the  death  of  the 
last  admitting  lord  ?  It  was  very  extraordinary  to  allow  it  in 
the  one  case  and  not  in  the  other.  If  a  particular  tenant  died, 
his  esratt^  was  determined,  and  his  heir  must  pay  a  fine  to  the 
duke  ;  yet  if  the  last  admitting  lord  died,  all  the  estates  were 
determined,  yet  the  duke  had  no  right  to  a  fine.  It  had  been 
objected  that  this  was  multiplying  the  fines  of  the  tenants,  and 
subjecting  them  to  frequent  burthens  of  this  kind  ;  but  where 
was  the  inconvenience  to  the  tenants  1  They  were  still  to  hold 
during  their  own  lives  and  the  life  of  the  lord  who  admitted 
them  ;  that  was  the  very  tenure  of  their  estates.  Nay,  if  a 
lessee  for  years  or  any  other  dommus  pro  tempore  should  admit 
them,  their  estates  would  be  good,  according  to  these  admit- 
tances, during  their  own  Hves  and  the  life  of  such  lord  ;  and 
the  determination  of  the  lord's  estate  would  have  no  influence 
upon  theirs. 

Indeed  if  there  should  appear  to  be  any  fraud  or  contrivance 
m  a  settlement  of  this  kind,  by  putting  in  a  number  of  lives 
successively,  on  purpose  to  multiply  the  fines  of  the  tenants,  the  * 
Court  would  undoubtedly  interpose  in  such  a  case,  and  relieve 
them  ;  but  in  this  case,  nothing  of  that  kind  could  be  pretended* 
These  were  his  thoughts  on  the  subject ;  but  as  an  issue  had 
been  insisted  on,  he  readily  agreed  to  it. 

An  issue  was  accordingly  tried  at  the  bar  of  .the  Court  of 
King's  Bench,  by  a  jury  of  Middlesex.  Whether  a  general 
fine  was  due  to  the  Duke  of  Somerset  firom  the  tenants  of  the  «  947 

manors  of  Cockermouth,  *&c.  as  next  admitting  lord,  upon  the 
death  of  the  Duchess  of  Somerset.  The  jury,  by  the  direction 
of  the  Court,  brought  in  a  verdict  for  the  Duke  of  Somerset 

The  cause  came  on  again  before  the  Chancellor,  who  de- 
creed the  tenants  to  pay  their  fines,  and  gave  the  duke  his  costs. 

28.  By  the  custom  of  many  manors  in  the  north,  a  fine  is  due 
on  the  death  of  the  last  admitting  lord,  ivhether  he  was,  at  the 
time  of  his  death,  in  possession  of  the  manor,  or  not ;  and  this 
custom  was  held  good  by  the  House  of  Lords. 

29.  Philip  Duke  of  Wharton  became  entitled  by  descent  to  I-owihat 
several  manors  in  Cumberland,  and  Westmorland*  m  which  the  s'nro.  ^srK 
custom  was,  that  the  tenants  should  pay  a  fine  upon  the  change  C**  ^^^r 
of  the  lord  by  death.     In  the  year  1721,  the  duke  sold  these 

manors  to  Mr.  Lowther;  and  having  afterwards  withdrawn 
himself  from  the  kingdom,  he  died  in  Spain  in  the  year  1721. 
Mr.  Lowther  assessed  a  general  fine  upon  all  the  tenants,  in  con- 
sequence of  the  duke's  death,  which  they  reftised  to  pay  ;  he 
filed  his  bill  in  Chancery  to  compel  the  payment  of  them.  Lord 
Vol.  I.  SO 
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Talbot  dismissed  the  bill ;  but  the  House  of  Lords  reversed  the 
decree,  and  declared  that  Mr.  Lowther  became  entitled  to  a  gen- 
eral fine  on  the  death  of  the  duke.f 

30.  With  respect  to  the  qwiiUum  of  the  sum  which  maj  be 
demanded  as  a  fine,  it  is  probable  that  when  fines  were'  first  in- 
troduced, they  were  at  the  mere  will  and  discretion  of  the  lords. 
But  the  benevolence  of  some  lords  established  fines  certain  in 
particular  manors,  while  they  continued  uncertain  in  others. 
*Nor  does  it  appear  that  the  courts  of  law  interposed,  before 
the  reign  of  Queen  Elizabeth,  to  moderate  the  exercise  of  the 
lord's  right  to  demand  whatever  he  pleased,  where  the  custom 
had  left  the  amount  of  the  fine  uncertain. 

31.  It  was  resolved  by  the  Court  of  King's  Bench  in  42  & 
43  Eliz.  that  if  the  fines  of  copyholders  upon  admittance  be 
uncertain,  yet  the  lord  cannot  demand  or  exact  excessive  or  un- 
rea3onable  fines ;  that  if  he  does,  the  copyholder  may  by  law 
refuse  to  pay  them.  And  it  shall  be  determined  by  the  opinion 
of  the  justices,  before  whom  the  matter  is  depending,  either 
upon  demurrer,  or  upon  evidence  to  a  jury,  upon  confession  or 
proof  of  the  yearly  value  of  the  land,  whether  the  fine  demanded 
was  reasonable  or  not.  For  if  the  lord  might  assess  excessive 
fines  «t  his  pleasure,  all  the  estates  of  copyholders  would  be,  at 
the  will  of  the  lord,  defeated  tind  destroyed. 

32.  A  lord  of  a  manor  demanded  a  fine  of5L  6^.  Sd.  for  an 
admittance,  upon  a  surrender  to  a  cottage  and  an  acre  of  pas- 
ture, which  was  let  at  a  rack  rent  of  53s.  a  year.  It  was  re- 
solved, 1st.  That  although  a  fine  be  uncertain  and  arbitrary, 
yet  it  ought  to  be  secundum  arhilrium  honi  vWi^  that  is,  reason- 
able, and  not  excessive ;  for  exetssus  in  re  qualibety  jure  repro* 
btUur  ^mrnufiL  The  common  law  forbids  any  unreasonable 
distress ;  if  an  excessive  or  unreasonable  amercement  be  impos- 
ed in  any  court  baron,  or  other  court,  which  is  not  of  record, 
the  party  shall  have  fnoderaU  mserkardia.  2d.  That  if  the 
lord  and  tenant  cannot  agree  about  the  fine,  and  the  lord  de- 
mands more  than  a  reasonable  fine ;  the  same  shall  be  decided 
and  adjudged  by  the  Court  in  which  any  suit  shall  be  brought 
on  account  of  the  denial  of  such  fine.  3d.  That  the  fine  deman- 
ded in  this  case  was  ^unreasonable,  for  this  was  not  a  voluntary 
grant,  as  where  the  copyholder  has  but  an  estate  for  life. 

33.  In  trespass  the  question  was,  whether  the  lord  might  as- 
sess two  years  and  a  half's  value  of  the  land,  according  to  the 
rack  rent,  for  a  fine  ;  all  the  Court  held  he  could  not,  for  it  was 

t  A  custom  that  a  &nt  ia  doe  on  every  change  of  the  lord  by  aHenation  has 
been  beld^oid.  For  by  this  means  the  tenants  miefat  be  oppressed  by  a  mul- 
titude of  fines.     1  Inst  59  b*  .  ^  '^ 
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wlreasonable ;  that  one  year  and  a  half's  rent,  accorduig  to  the 
improved  value  was  high  enough ;  but  that  the  tenant  might  re- 
ftise  to  pay  two  years  and  a  half. 

34.  Lord  Keeper  Coventry  in  5,   and  again  in   12  Cha.  I.  Middleton 
held  that  one  year's  improved  value  was  a   reasonable   fine,  itep?  in  Cha» 
Guarding  the  decree,  that  one  year's  value  should  not  be  count-  >B. 

ed  a  fine  certain,  but  referable  to  the  discretion  of  the  Court,  LimcaSer' 
whether  it  was  reasonable  or  not ;  and  that  the  payment  was  l^  si- 
then  directed,  because  it  was  reasonable. 

35.  It  appears  to  have  been  settled  about  the  latter  end  of  the 
reign  of  Cha.  II.  that  two  years  improved  value  is  a  reasonable 
fine,  in  the  case  of  a  fine  arbitrary,  or  more  properly  arbitra-  'j^^ 
ble  ;  and  the  courts  will  not  permit  a  lord  to  take  more.  6  Eaat,  S6. 

36.  Where  a  person  is  admitted  to  an  estate  in  remainder,  iwatk.on 
the  fine  is  usually  one  half.     But  a  tenant  for  life  must  pay  the  Cop.  481. 
whole  fine,  equally  as  if  he  were  tenant  in  fee,  in  cases  where 

the  heirs  are  finable.  For  the  admission  of  the  tenant  in  fee  is 
only  the  admission  of  an  individual ;  when  he  dies,  his  heir  must 
be  admitted. 

37.  In  some  manors  the  fine  usually  taken  for  two  lives,  is  as  |  q^^^  207. 
much  and  half  as  much  as  the  fine  for  one  life ;  and  the  fine  fi^r  217. 
three  lives,  is  as  much  and  half  as  much  as  the  fine  for  two  lives. 

This  must  be  understood  of-  persons  taking  snccesHve^  or  one  af-  ^  *^**k.  483. 
ter  another  ;  for  if  they  take  as  joint-tenants,  or  tenants  in  com- 
mon, if  would  be  difierent.  ^  ^^^ 

♦38.  It  has  been  stated,  that  a  person  who  acquires  a  copy-  ^j^^^^  j,^^^^ 
hold  as  a  special  occupant  is  liable  to  a  fine,  as  a  purchaser.  327, 
But  this  fine  should  be  proportioned  to  the  probable  duration  of 
the  life  of  the  cesttd  que  vie. 

39:'»The  fine  must  be  estimated  according  to  the  improved  HwiSr* 
yearly  value  ;  not  according  to  the  rent  under  a  lease.     In  a  Stia.  104S. 
modem  case  it  was  held  that  no  deduction  was  to  be  made  out  ^JJ"*  ^' 
of  the  two  years  full  improved  value  on  account  of  the  land  tax ;  Dong!  724.  n« 
but  quit  rents  were  always  deducted.  C  wd  t 

40.  A  bill  in  Chancery  cannot  be  brought  by  a  copyholder  t.  curk, 
to  be  relieved  against  an  excessive  fine ;  ifor  that  ought  to  be  ^^-  ^"■• 
tried  by  a  jury.     But  a  bill  will  lie  to  settle  a  general  fine,  to 

be  paid  by  all  the  copyhold  tenants  of  a  manor  in  order  to  pre- 
vent a  multiplicity  of  suits. 

41.  Where  copyholds  are  only  granted  for  lives,  without  any  Exc«pton 
tenant  right  of  renewal,  and  fall  into  the  lord's  hands,  there  the  Grants.'^ 
fiae  is  uncertain ;  because  it  being  in  the  option  of  the  lord  to 

renew  or  not,  he  may  demand  whatever  sum  he  pleases. 

42.  In  order  therefore  to  support  a  custom  of  renewal  of  copy-  Wbarton  v. 
holds  for  lives,  the  plaintiff  must  allege  such  custom  to  be  on  Rip[*e69* 
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payment  of  a  fine  certain ;  for  it  will  not  be  sufficient  to  allege  it 
to  be  on  payment  of  a  reasonable  fine,  on  account  of  the  difficulty 
of  ascertaining  the  quantum  of  such  fine.  If  a  custom  be  not 
found  to  renew  on  payment  of  a  fine  certain,  the  lord  may  insist 
on  his  own  terms.  And  the  only  proof  that  can  be  given  of  such 
a  custom  is,  the  fact  of  renewals  baring  taken  place,  accordmg 
to  some  certain  standard  ;  that  is,  upon  a  fine  certain. 

43.  Where  a  person  holds  several  copyholds  of  the  same  ma- 
nor, the  lord  must  assess  and  demand  the  fines  severally  ;  for  the 
tenant  may  refuse  to  pay  the  *fine  for  one,  and  pay  it  for  the 
others.  Lord  Coke  says,  if  two  joint-tenants,  two  tenants  in 
common,  or  tenant  for  life  and  the  remainder-man,  join  in  a 
grant  of  a  copyhold,  one  fine  only  is  due.  But  this  has  been 
denied,  in  a  modem  case,  as  to  tenants  in  common,  who  hare 
several  estates. 

44.  Where  a  fine  is  certain,  the  tenant  is  bound  to  pay  it 
immediately  upon  his  admittance.  Otherwise  where  it  is  un- 
certain ;  because  as  the  copyholder  cannot  tell  what  the  lord 
will  assess,  it  would  be  impossible  for  him  to  provide  the  pre- 
cise sum  ;  therefore  he  will  be  allowed  a  convenient  time  to 
pay  it. 

45.  The  lord  may  bring  an  action  of  debt  against  a  copy* 
holder  for  the  recovery  of  his  fine.  But  if  a  copyholder  in  fee 
dies,  and  his  heir  widves  the  possession,  the  lord  cannot  bring 
an  action  against  him  for  the  fine,  but  may  seize  the  copyhold. 

46.  If  a  copyholder  be  admitted,  and  before  payment  of  the 
fine,  the  lord  dies,  and  the  manor  descends  to  his  son  and  heir, 
who  also  dies  ;  the  executor  of  the  son  may  maintain  an  action 
of  assumpsit  against  the  copyholder,  to  recover  the  fine  ;  whether 
it  be  a  fine  certain,  or  at  the  will  of  the  lord.    . 

47.  The  lord  may  recover  from  the  copyholder  the  fine  as- 
sessed by  him  on  admittance,  though  there  be  no  entry  of  the 
assessment  on  the  court-rolls,  but  only  a  demand  of  such  a  sum 
for  a  fine,  after  the  value  of  the  tenement  is  found  by  the  homage. 

48.  By  the  statute  9  Geo.  I.  c.  29.  reciting  that  doubts 
had  arisen  in  the  law  respecting  the  power  of  lords  of  manois 
to  seize  copyhold  lands  parcel  of  their  manors,  on  the  neglect  or 
refusal  of  persons  to  come  in  and  be  admitted  tenants  ;  it  is  en- 
acted, that  feme  coverts  and  infants  may  be  admitted  to  copy- 
hold estates  by  their  attorney  or  guardian  ;  and  in  default  *of 
appearance  the  lord  may  appoint  a  guardian.  That  upon  every 
such  admittance  the  fine  may  be  demanded  by  a  note  in  writingi 
to  be  lefl  with  such  infant  or  feme  covert.  If  the  fine  be  not 
paid  within  three  months  after  such  demand,  the  lord  may  enter 


TUh  X.  Copyhold.  CL  iv.  $  48—54,  2S7 

on  the  copyhold,  and  receive  the  profits  thereof  till  he  is  paid 
his  fine  and  costs,  &c.  By  the  fonrth  section  it  is  enacted,  that 
guardians  and  husbands  paying  such  fines,  shall  reimburse 
themselves  out  of  the  rents  and  profits  of  the  copyholds,  not- 
withstanding the  deaths  of  such  infants  and  feme  coverts.  or  h   *  t 

49.  Besides  a  fine,  there  is  also  a  custom  in  many  manors,  Co.  Cop.  f ' 
that  upon  the  death  of  every  copyholder,  though  only  for    life,  ^«  ?'o-  ^b. 
the  lord  becomes  entitled  to  the   best  beast,   or    averium.     In     *.  * 
some  manors  it  is  the  best  chattel,  under  which  a  jewel  or  piece 

of  plate  is  included.  But  it  is  always  a  personal  chattel,  which 
immediately  on  the  death  of  the  tenant,  being  ascertained  by  the 
option  of  the  lord,  becomes  vested  in  him,  as  his  propevty ;  and 
is  no  charge  on  the  lands,  but  merely  on  the  goods  and  chattels 
of  the  tenant.  p^^i^^^^ 

50.  A  custom  that  the  lord  of  a  manor  shall  have  the  best  Combieford, 
beast  of  every  person  who  dies  within  the  manor,  whether  he  be  I^^^'  ^^ 

a  copyholder  or  not,  is  void ;  for  it  cannot  have  a  lawful  begin- 
ning between  the  lord  and  a  stranger. 

51.  Although  the  copyholder  be  ousted  or  disseised,  yet  the 
lord  will  be  entitled  to  a  heriot,  for  he  still  continues  to  be  a 
legal  tenant. 

52.  A  copyholder  for  life,  in  the  manor  where  the  custom  was,  ^orrice  ?. 
that  if  the  tenant  died  seised,  a  heriot  should  be  paid,  was  dis-  RoI.  Ab.  72. 
seised  or  ousted,  Sd  died ;  the  lord  having  first  granted  the 
seignory  to  A.  for  99  years,  if  the  tenant  should  so  long  live, 
remainder  to  B.  for  4,000  years.     Two  questions  were  made. 

*lst  Whether  any  heriot  should  be  paid,  because  the  copy- 
holder  did  not  die  seized.     As  to  this  the   Court  held  clearly,  ^^^ 

that  a  heriot  was  due  and  payable ;  for  notwithstanding  the 
ouster  and  disseisin,  the  copyholder  still  continued  legal  tenant ; 
and  such  disseisin  might  have  been  by  combination  to  defeat  the 
lord  of  his  heriot.  2d.  To  whom  the  heriot  should  be  paid. 
As  to  this  the  Court  held  clearly,  that  the  remainder-man  for 
4,000  years  could  have  no  right  to  it,  because  the  copyholder 
was  never  his  tenant  ;  and  as  to  the  grantee  for  99  years,  it 
was  doubted,  because  the  moment  the  copyholder  died,  his  es- 
tate was  determined. 

53.  A  heriot  is  only  due  on  the  death  of  the  legal  tenant ;  Trim  CoU. 
not  on  the  death  of  the  person  entitled  to  an  equitable  estate  in  jyfj^'^Xjj 

a  copyhold.     And  the  lord  is  only  entitled  to  a  heriot  on  the  2  Ld.  Raym. 
death  of  the   tenant  who  has  an  interest  in  the  copyhold  ;  not  ^^ 
on  the  death  of  persons  for  whose  lives  a  copyhold  is  granted.  ^  j.    ,. 

54.  If  a  copyholder  for  life,  on  whose  death  the  lord  is  en-  1002! 
titled  to  a  heriot,  becomes  a  bankrupt,  and  the  copyhold  is  as- 
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signed  for  the  benefit  of  the  creditors ;  this  transtnutadcm  of 
the  tenant,  by  act  of  parliament,  shall  not  work  a  prejudice  to 
the  lord,  who  shall  have  a  heriot  on  the  death  of  the  copyhdder  ; 
but  not  on  the  death  of  the  assignee. 

55.  No  heriot  is  due  on  the  death  of  a  married  woman,  be- 
cause she  can  have  no  chattels. 

56.  In  many  manors  there  is  a  customary  composition  as 
10s.  or  205.,  in  lieu  of  a  heriot,  by  which  the  lord  and  tenant 
are  both  bound,  provided  it  be  an  indisputably  ancient  custom. 
But  a  new  composition  of  this  kind  will  not  bind  the  heirs  or 
representatives  of  either  party  ;  for  that  amounts  to  the  crea- 
tion of  a»new  custom,  which  cannot  now  be  done. 

*57.  If  a  heriot  be  due  by  the  custom  of  the  manor,  upon 
the  death  of  the  tenant,  and  the  lord  purchases  part  of  the  tenan- 
cy, such  purchase  will  not  extinguish  the  lord's  right  to  a  her- 
iot ;  for  the  tenant  is  still  within  the  lord's  homage. 

58.  Where  a  copyholder  is  bound  to  pay  a  heriot ;  and  he 
conveys  part  of  his  copyhold  to  one  person,  and  part  to  another, 
the  heriot  will  be  multiplied ;  it  is  the  sam^  if  he  devises  it  by 
will  to  several  persons  in  severalty. 

59.  It  was  resolved  in  a  modem  case,  that  where  a  copy- 
hold estate  was  divided  into  two  parts  by  a  devise  of  it  to  two 
persons,  as  tenants  in  common,  each  of  the  devisees  was  sub- 
ject to  the  payment  of  a  separate  fine,  t^d  to  a  several  he- 
riot ;  that  if  one  of  the  two  persons  surrendered  his  moiety  to 
the  other,  the  estates  notwithstanding  continued  several,  and 
were  subject  to  several  heriots.  For  if  an  estate  held  by  indi- 
visible services  was  divided  and  holden  in  severalty,  and  after- 
wards, by  the  act  of  the  parties,  came  again  into  one  hand, 
the  services  which  were  multiplied  should  continue  to  be  paya- 
ble, not  as  for  one  tenement,  but  for  each  portion  respectively, 
that  is,  as  for  distinct  tenements  ;  for  they  did  not  agdn  be- 
come, ia  respect  of  the  lord,  one  tenement.  That  this  doctrine 
was  as  applicable  to  an  estate  held  in  common,  as  to  estates 
held  in  severalty. 

60.  In  the  case  of  heriot  custom,  the  lord  may  seize  the  best 
beast  of  the  tenant,  or  whatever  is  due  as  a  heriot,  wherever 
he  can  find  it,  either  within  the  manor  or  out  of  it ;  even  on 
the  highway. 

61.  In  trover  on  not  guilty  before  Lord  Ch.  J.  Holt,  the 
question  being  about  a  horse  seised  for  a  heriot ;  it  was  held, 
that  either  heriot  service  or  heriot  custom  was  seizable  off  the 
manor,  because  it  lies  in  pnender. 
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*62.  If  a  man  shortly  before  his  death  bargains  and  sells  all  *  355 

his  horses  to  another,    without  any  consideration,  .to  defraud  ^•'^  ^^*  ** 
the  lord  of  his  heriot,  it  is  void.  ^.      ^^ 

63.    The  Court  of  Chancery  will   not  interpose  in  favour  Pemberton, 
of  the  lord  in  the  case  of  heriots,  because  the  custom  is  unrea-  ^^'  ^' 
sonable  ;  the  loss  a  family  sustains  being  thereby  aggravated. 
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AS  Copyholds  were  originally  held  by  the  lowest  and 
most  abject  vassals,  the  marks  of  feudal  dominion  continue 
much  stronger  in  this  tenure  than  in  any  other.  So  that 
copyholds  are  not  only  subject  to  the  same  fcnfeitures  as  estates 
held  in  socage,  but  also  to  a  variety  of  other  forfeitures,  particu- 
larly incident  to  them. 

2.  If  a  copyholder  be  attainted  of  high  treason,  his  estate 
becomes  forfeited  to  the  lord  of  the  manor ;  not  to  the  crown ; 
except  by  the  express  words  of  an  act  of  parliament  So  if  at- 
tunted  of  felony. 

*3.  A  person  to  whom  a  copyhold  is  devised,  but  who  is  con- 
victed of  felony,  and  hanged,  before  admittance,  does  not  forfeit 
such  copyhold. 

4.  Mr.  Jefieries  devised  a  copyhold  to  his  niece  Elizabeth 
Jefferies,  who  was  convicted  and  hanged  for  the  murder  of  the 
testator.  Miss  Jefferies  was  not  admitted,  nor  ever  did  any  act 
to  show  that  she  was  the  lord^s  tenant  The  Court  was  of  opin- 
ion that  Miss  Jefferies  had  no  legal  interest  in  the  copyhold,  so 
could  have  no  legal  remedy  to  recover  it ;  and  having  neither 
jueinre^  nor  ad  remy  could  not  forfeit  any  thing. 
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"    5.  Copyholders  can  only  alienate  their  estates  in  the  manner  -A^wiiatioii 
prescribed  by  the  custom  ;  any  other  mode  of  alienation  will  ope-  the  custom. 
rate  as  a  forfeiture.     Thus  it  is  said  by  Littleton,  that  if  a  copy* 
holder  aliens  by  deed,  it  is  a  forfeiture  ;  for  a  copyholder  being  *  ''^• 
tenant  at  will,  such  an  act  would  amount  to  a  determination  of 
his  will. 

6.  Lord  Coke  says,  if  a  copyholder  makes  a  charter  of  feoff-  n.a        ^ 
ment,  or  a  deed  of  demise,  for  life,  without  giving  livery  of  sei-  Co.  Co|» 
sin,  it  is  no  forfeiture,  because  nothing  passes.     According  to 
Roll,  though  livery  is  not  made,  yet  the  feoffment  is  a  forfeiture,  i  j^^^n  ^^^ 
if  there  be  a  letter  of  attorney  to  deliver  seisin  ;  because  then  ^Wl.  p).  i^ 
the  feoffee  may  at  any  time  perfect  the  conveyance.     And  that 
Lord  Coke  ought  to  be  understood  with  that  distinction. 

Mr.  Hargrave  does  not  acquiesce  in  RolPs  doctrine.  **  For  1 1^^^^  gg^ 
(says  he)  the  criterion  of  forfeiture  of  a  copyhold  by  alienation,  n.  3. 
seems  to  be  the  actual  passing  of  an  unlawful  estate,  to  the 
lord's  prejudice.  In  the  case  of  the  feoffment,  no  interest  can 
pass  until  livery  ;  nor  is  it  strictly  true  that  the  feoffee  may  at 
any  time  perfect  the  conveyance,  for  it  is  possible  that  before 
*livery,  the  feoffor  may  revoke  the  power  of  attorney,  or  the  at-  ^  S58 

tomey  may  die,  or  refuse  to  execute  the  authority.** 

7.  It  is  also  soid  in  Roll's  Abridgment,  that  if  a  copyholder  V<>^*  ^'  508. 
bargains  and  sells  his  copyhold  to  another  in  fee,  it  is  a  forfei-  ^ ' 
ture  ;  although  the  deed  be  not  enrolled.  ,  But  this  position  has  co.  Cop. 
been  denied  by  Lord  Coke.  ♦  58. 

8.  It  has  been  stated,  that  a  copyholder  may  make  a  lease 
for  one  year.     But  if  he  makes  a  lease  for  any  longer  term,  trarytoIlM 
whether  by  indenture  or  parol,  vrithout  the  consent  of  the  lord.  Custom, 
it  is  a  forfeiture  ;  unless  there  be  an  express  custom  to  war-  |  ^^^^^  ^^^ 
rant   it.     Thus,  where  a  copyholder  made  a  lease  for  three  Jackman  r. 
years,  to  begin  the  next  Michaelmas  term^  and  the  lessee  died  c^^EUzl'^* 
before  Michaelmas,  it  was  held  that  it  was  a  forfeiture.  361. 

9.  By  the  particular  custom  of  some  manors,  a  copyholder  nardinr, 
of  inheritance  may  lease  his  land  for  three  years,  without  the  con-  Cro.  £ij£. 
sent  of  the  lord.  ^^* 

10.  Where  a  copyholder  leased  for  one  year,  and  so  from  4|^^p^  j^^^ 
year  to  year,  during  the  life  of  the  lessor  ;  reserving  to  the  les-  i  Ron*.  Ab. 
sor  in  every  year  the  25th  day  of  March  ;  it  was  held  to  be  a  ^;5j;,%Qg^ 
forfeiture.    For  it  was  a  lease  for  two  years  at  least,  reservbg 
one  day  :  so  that  a  greater  estate  than  for  one  year  passed  in  in- 
terest. And  the  reserving  a  day  in  every  year  was  but  a  shift,  to 
avoid  the  forfeiture.  Mathews  t. 

1 1 .  A  copyholder  agreed  to  make  three  several  leases  by  in-  ]^r*iY/*]|\,^ 
denture,  one  to  commence  after  another  ;  there  bemg  two  days  eoa.  pi.  io. 
between  the  end  of  the  first,  and  the  commencement  of  the  se-  j^^'^*'^' 

Vol.  I.  81 
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confi,  and  so  between  the  second  and  third.     He  made  them  ac- 
cordingly,  and  sealed  them  at  the  same  time.     This  was  held 
*  359  to  be  a  forfeiture,   for  it  was  an  apparent  ^fraud,   and  a  greater 

estate  than  for  one  year  passed  presently. 
tJnUu  by  J  2.  It  has  been  stated,  that  a  lease  for  any  number  of  years, 

the  Lord.  made  by  licence  from  the  16rd,  is  not  a  forfeiture ;  and  that  in 
ante,  c.  s.  Bucii  case  the  lessee  may  assign  his  term,  or  make  an  under-lease, 
1  RoU.  Ab.      without  any  new  licence ;  for  the  interest  of  Uie  lord  is 


508.  P^- 1^'     charged  by  the  licence. 

*^      *  13.  Lord  Chief  Baron  Gilbert  ^ays,  if  the  lord  licences  the 

copyholder  to  Jet  for  five  years,  and  he  lets  for  three,  tfais  is 

good.     So  if  the  lord  licences  a  copyholder  for  life  to  let  for 

five  years,  if  the  copyholder  so  loi^  live  ;  and  he  lets  for  five 

years  absolute,  this  is  good;    for  the  limitatbn  is  implied  by 

law,  and  so  need  not  be  expressed.    But  if  the  copyholder  had 

Hall  T.  Ar-     an  estate  in  fee,  it  had  been  a  forfeiture  of  his  estate  to  make 

K>w8mith,       ^^  absolute  lease :  because  in  that  case  he  did  more  than  his 

Poph.  105.  11         J 

ucence  allowed. 
A  CoTenant  14.  Where  a  copyholder  made  a  lease  for  a  year  only,  ac- 
•haii^enjoy!^  cording  to  the  custom ;  and  covenanted  that  after  the  end  of 
is  no  For-  the  year,  the  lessee  should  have  the  land^  for  another  year,  and 
Mont^ae^  SO  ie  anno  in  anaiim  for  ten  years ;  it  was  held  to  be  no  such 
caM,  Cro.  Ja.  lease  as  would  mak^a  forfeiture  :  because  the  lessee  had  a  law- 

ml  estate  but  for  <me  year  only. 

Ten.  233.  ^^-  ^^^^  ^'  ^-   Gilbert  seems  in  the  first  instance  to  doubt 

this  case,  because  the  words  covenant  and  grant  m^e  a  lease. 

Tlt.^.  «.5*    He  afterwards  however  says, — "  But  in  another  case  it  was 

held  that  these  words  by  construction  might  make  a  lease,  where 

the  lands  might  be  let ;  but  otherwise  where  the  lands  eouM 

not  be  let.     Which  distinction  seems  very  reasonable ;  for  the 

words  themselves  do  not  import  a  lease ;  and  it  would  be  a  very 

injurious  construction  to  make  *them  a  lease,  and  so  a  forfeit- 

'®^         ure,  when  they  only  import  of  themselves  a  covenant.*' 

16.  It  is  said  in  Bacon's  Abridgment,  that  in  such  a  cove- 
I.  ei  *****  ^^"^^  i^  would  be  better  if  the  words  were,  to  permU  and  9V§tr 
the  lessee  to  hold  the  lands.  For  a  covenant  in  that  form  re- 
specting fireehold  lands,  would  iiot  amount  to  an  immediate 
lease ;  because  the  wcMs  permU  and  suffer  would  prove  that 
the  ^estate  was  still  to  continue  in  him  firom  whom  the  permis- 
sion came.-  For  if  any  estate  thereby  passed  to  the  covenantee, 
he  mi^t  hold  and  enj<^  it  without  any  permission  bom  the 
covenantor.  Therefore  m  such  case  the  covenantee  would  oidy 
have  the  bare  covenant  for  his  security  of  enjoyment ;  without 
any  actual  estate  nuide  to  him. 
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17.  Mr.  Hai^rave  appears  to  acquiesce  in  this  doctrine—  Host*  59  a» 
*^  Because  though  in  general  a  covenant  amounts  to  a  lease, 

yet  it  seems  harsh  to  give  such  a  construction,  where  a  lease 
amounts  to  a  forfeiture  ;  and  the    intention  of  the  parties  may 
have  effect  by  way  of  agreement."    And  in  a  modern  case  it  was  do«  t. 
settled,  that  au  executory  agreement,  for  a  lease  of  a  copyhold,  ^\fj^y 
did  not  operate  as  a  foifeiture.  739?™ 

18.  Every  species  of  waste,  whether  voluntary  or  permis-  ^aste^anu, 
ave,  not  warranted  by  the  custom  of  the  manor,  will  operate  as  4  Rep.  37  a. 
a  forfeiture  of  a  copyhold.  Co.  Cop. 

19.  Lord  Coke  says,  if  a  stranger  commits  waste  upon  a  q^J^  ^^^ 
copyhold,  without  the  assent  of  the  copyholder,  it  wiU  not  ope- Oiib.  ^5. 
rate  as  a  forfeiture,  Th  *Cor^.** 

tn  Comyn's  Digest,  the  contrary  doctrine  is  said  to  have  been  hold,  M.  a 
settled  in  Lutw.  802.  But  Lord  Hardwicke  appears  to  have  ^^^h' 
considered  copyholders  as  answerable  for  waste,  in  all  cases;  ex.-  l  V«b.  462. 
cept  where  occasioned  by  the  act  of  God. 

*20.  A  copyholder  cut  down  more  timber  then  he  could  jus-  *  861 

tify,  and  a  bill  being  brought  against  him  in  Chancery,  for  a  dis-  ^^^^f 
covery  ;  he  demurred,  because  it  would  subject  him  to  a  forfei-  Vmcent, 
ture,  as  being  waste.     The  demurrer  was  allowed.  ^^'  ^' 

21.  If  a  copyholder  <Usclaims  holding  of  his  lord,  or  swears  Doe  t. 

ii  court  that  he  is  not  the  lord's  copyholder;  or  if  the  steward  J^*^*'  r- 
shows  the  court-roll  to  a  copyholder,  to  prove  that  his  land, is  Disclsiiming 
held  by  copy,  and  the  copyholder  asserts  his  estate  to  be  free-  J*"^'*' 
hold,  and  tears  the  court-roll  ;  these  acts  will  operate  as  a  for*  $  ^7. 
feiture. 

22.  But  if  a  copyholder,  m  presence  of  the  court,  speaks  ir-  ^^^°>' 
reverent  words  of  the  lord,  as  that  he  exacts  and  extorts  unrea- 
sonable fines,  and  undue  services ;  this  is  fineable  only,  and  no 
forfeiture.     If  he  says  in  court  that  he  will  devise  meanr  to  be 

no  longer  the  lord's  copyholder ;  this  is  neither  cause  of  fine  nor 
forfeiture  ;  for  perhaps  the  means  he  intends  are  lawful^  by  con- 
veying away  his  copyhold.  ^  p  a,  1  ♦ 

23.  Copyholds  are  forfeited  by  the  neglect  or  refusal  of  the  perfom  (be 
tenant  to  perform  the  services  required  by  the  custom.     Thus  Serricea. 

if  a  copyholder  neglects  to  appear  at  the  court,  after  summons,  l^f^ 
he  wiU  forfeit  his  estate.  To  make  this  a  forfeiture,  there  must  GUb.  Ten. 
be.  a  particular  warning  to  each  tenant,  or  a  general  notice  with- 
in the  parish ;  after  which  it  is  a  forfeiture,  without  any  express 
refusal.  For  unless  the  copyholders  attend,  no  court  can  be 
held,  which  would  be  highly  prejudical,  not  only  to  the  lord,  but 
to  the  tenants. 

24.  A  copyholder  neglected  to  do  his  suit  and  service  for  the  w^bankl* 
space  of  three  years  together.    The  question  was,  whether  this  3  Bah.  368. 
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Crisp  ▼. 
Freer,  Cro. 
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was  a  sufficient  cause  of  forfeiture.  It  was  said  by  the  Ccurt 
that  it  was.  no  *cau8e  of  forfeiture,  if  ia  warning  was  not  given 
by  the  lord,  of  the  time  when  his  court  was  to  be  held,  and  no- 
tice thereof  given  to  the  copyholder  himself :  that  the  withdraw- 
ing of  his  suit  by  a  copyholder  was  only  fineable  ;  but  if  lie  refu- 
sed to  do  his  suit  and  servicie,  then  it  was  a  forfeiture. 

25.  Where  the  lord  required  the  copyholder  to  do  his  servi- 
ces, and  he  answered  that  if  they  were  due  he  would  do  them, 
but  it  should  be  tried  at  law  whether  they  were  due  or  not  ;  this 
was  held  fiot  to  be  a  forfeiture. 

26.  If  a  copyholder  is  confined  by  sickness,  or  is  afraid  of 
bebg  arrested,  or  is  a  bankrupt,  he  will  be  excused  from  attend- 
ing the  lord's  court. 

27.  When  the  copyholders  are  assembled  in  the  lord's  court, 
they  are  bound  to  do  the  proper  business  of  the  court ;  and  if 
they  refuse,  it  will  amount  to  a  forfeiture. 

28.  The  refusal  of  a  copyholder  to  pay  the  fine  due  on  his  ad- 
mittance is  a  forfeiture,  provided  such  fine  be  certain  ;  where 
the  fine  is  uncertain,  a  refusal  to  pay  the  fine  assessed  by  the 
lord,  upon  the  ground  that  a  greater  fine  is  demanded  than  is 
warranted  by  the  custom,  will  not  amount  to  a  forfeiture. 

29.  If  the  fine  be  uncertain,  though  a  reasonable  fine  be  as- 
sessed, yet  as  no  man  can  provide  for  an  uncertainty,  the  copy- 
holder is  not  bound  to  pay  it  presently  upon  demand ;  but  shall 
have  a  convenient  time  to  discharge  it,  where  the  law  does  not 
appoint  a  day  certain  for  its  payment.  If  however  it  is  not  paid 
on  the  day  appointed,  the  esta^  will  be  forfeited. 

30.  Though  the  fine  assessed  be  reasonable,  yet  the  lord  must 
appoint  the  time  and  place  where  it  must  be  paid  ;  because  it 
stands  upon  a  point  of  forfeiture  *of  the  estate  :  and  the  copy- 
holder is  not  obliged  to  carry  his  fine  always  about  him.  Where 
the  fine  is  certain,  the  copyholder  is  obliged  to  pay  it  immediate- 
ly  upon  admittance. 

31.  If  a  copyholder  is  bound  by  the  custom  to  the  payment 
of  a  rent  to  the  lord,  and  refiises  to  pay  it,  he  will  forfeit  his 
copyhold.  Such  a  refusal  must  however  be  founded  on  the 
principle  that  the  loid  has  no  right  to  the  rent ;  which  implies 
a  disclaimer  of  the  tenure.  For  if  the  copyholder  admits  the 
lord's  claim  to  the  rent,  but  says  he  has  no  money,  or  makes 
any  other  excuse  of  that  sort,  it  is  no  forfeiture. 

32.  Where  a  copyholder  was  absent  when  the  lord  demand- 
ed the  rent,  and  no  person  was  there  to  pay  it,  which  is  a  refii- 
sal  in  law,  yet  the  Court  doubted  whether  jt  was  a  forfeiture, 
as  It  did  not  amount  to  a  voluntary  refusal :  and  two  of  the 
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Judges  said  there  ought  to  be  a  demand  from  the  person  of  the  Hob.  135. 
copyholder,  to  make  a  forfeiture,  ^^'  '^®°- 

33.  WJiere  the  estate  of  a  lord  of  a  manor  ceases  by  limita-  8  Rep.  92  «. 
tion  of  a  use,  and  is  thereby  transferred  to  another  person,  who 
demands  rent  of  the  copyholder,  and  he  refuses  to  pay  it,  this 

is  no  forfeiture,  without  notice  given  to  the  copyholder  of  the 
alteration  of  the  use  and  estate. 

34.  Where  copyholds  are  descendible,  the  heir  is  bound,  on  ^^on-w«%r- 
the  death  of  his  ancestor,  to  come  to  the  lord's  court,  and  re-  Hair  to  be 
quire  to  be  admitted.     If  he  neglects  to  appear  within  the  time  admitted, 
prescribed  by  the  custom  of  the  manor,  a  proclamation  is  made 

for  him  to  come  in  and  be  admitted  ;  if  he  does  not  then  appear, 
farther  proclamations  are  made,  at  the  two  or  three  next  courts 
according  to  the  custom  ;  and  if  he  does  not  appear  immedi- 
ately after  the  last  proclamation,  the  lord  may  seize  the  copy- 
hold as  forfeited. 

*35.  If  the  heir  of  a  copyholder  is  beyond  sea  at  the  time  *  gg^ 

of  his  ancestor's  death,  or  within  age,  or  non  compos  meniisy  or  Giib.  Ten. 
in  prison,  his  non-appearance  at  the  lord's  court  to  be  admitted,  ^^' 
will  not  amount  to  a  forfeiture. 

36.  The  custom  of  a  manor  was  that,   those  who  claimed  Lechford^s 
copyholds  by  descent,  ought  to  come   at  the  first,   second,  or  ^^■^^  ^  '^•P* 
third  court,  upon  proclamation  made,  to  take   up  their  estates  ; 

or  else  they  should  be  forfeited.     A  tenant  of  the  manor,  having 

issue  inheritable  by  the   custom,  died,   such   issue  being  at  that 

time  beyond  sea  ;  the  proclamations  all  passed,   and  the  heir 

did  not  appear  for  two  years  ;  upon  his  return  he  prayed  to 

be   admitted  to  the   copyhold,   and  /  proffered  the  lord  his  fine 

in  court,  which  the  lord  refused  to  accept,  or  to  admit  the  heir, 

but  seised  the  land,  as  forfeited.     It  was  adjudged,  that  this 

was  no  cause  of  forfeiture,   because  the  heir  was  beyond  sea  at  ^  ^  . .,, 

the  time  of  the  proclamations  ;  and  the  lord  was  at  no  preju-  KiUey,  Croi 

dice,  for  he  had  taken  all  the  profits  of  the  land  in  the  mean  •'*'  ^^^'  ®*  ^' 

Lord  Salit- 

37.  It  seems  to  be  now  held,  that  there  must  be  a  particular  bury*8  Case, 
custom  to  warrant  the  forfeiture  of  a  copyhold,  by  the  mere  *  ^^^*  ^^'^' 
non-appearance  of  the  heir  to  be  admitted.     That  by  the  gene- 
ral  custom,  the  lord  is  only  authorized  to  seize  the  land,  until 

the  tenant  comes  in  to  be  admitted.  It  is  also  required,  that 
all  the  proceedings  be  strictly  conformable  to  the  customs  of 
the  manor  ;  and  the  proclamations  proved  vica  voee^  not  by  the 
court-rolls  only  ;  otherwise  no  forfeiture  will  be  incurred. 

38.  At  a  court-baron  holden  for  the  manor  of  Featherstone 

in  1786,  the  homage  presented  the  death  of  Sir  S.  Helier,  and  ^^ol;  ^®^^ 
an  entry  of  a  proclamation  on  the  rolls  was  made  as  follows  :  laV 
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^  365  ^'  At  this  *coart  public  proclamation  was  made,  for  the  first 

time,  for  the  heir  of  Sir  B.   Helier,   Knight,  deceased,  to  coma 
into  court,  and  be  admitted  tenant  to  all  and  singular  the  mes- 
suages, &c.  within  the  precincts  of  this  manor,  whereof  the  said 
Sir  S.  Helier  died  seised  ;  or  else  the  same  would  be  seised  bj 
the  lord  of  the  said  manor  for  want  of  a  tenant    But  nobodj 
came  who  shewed  any  title  to  the  same  ;  therefore  such  de&ult 
and  this  proclamation  are  recorded."     Two  other  similar  proc- 
lamations were  made,  at  two  subsequent  courts,   &c.     By  an 
entry  on  the  rolls  of  a  small  court,  and  court-baron  holden 
in  1786,  it  appeared  as  follows  :  **  At  this  court  a  precept  was 
issued  by  the  steward  of  the  manor,  and  delivered  toW.  B.- 
bailiffand  officer  of  the  manor,  directing  him  to  seize  into  the 
hands  of  the    lord,   all    and    singular  the    several    copyhold 
messuages,  &c.  which  are  situate  and  being  in  Featherstone, 
&c.  of  which  Sir  S.  Helier  died  seised  ;  and  to  return  the  pre- 
cept at  the  next  court  to  be  holden  on,  &c."    By  another  entry 
on  the  rolls  it  appeared  as  follows  : — "  At  this  court  W.  B. 
bailiff  of  this  manor,   and  officer  of  tlus  court,  returned  the 
precept  which  issued    and  was  delivered  to  him  at  the  last 
court,  holden  for  this  manor,  in  every  thing  obeyed  and  exe- 
cuted ;  to  wit,  that  he  had  taken  actual  possession  of,  and  sei- 
sed into  the  hands  of  the  lord  of  the  manor,  all  those  copyholds, 
&c.  whereof  the  sidd  Sir  S»  Helier  died  seised,  as  by  the  said 
precept  he  was  commanded."    At  a  subsequent  court,  the  lord 
of  the  manor  granted  the  said  copyhold  premises  to  a  stranger, 
his  heirs  and  assigns  for  ever,  according  to  the  custom  of  the 
said  manor,  who  was  admitted  tenant,  paid  the  lord  a  fine  of 
6922.  and  made  his  fealty.     The  heirs  at  law  of  Sir  S.  Helier 

n  QQQ  did  not  apply  to  be  admitted  till  the  year  *i788,  when  they  were 

refused  ;  and  in  consequence  thereof  brought  their  ejectment 
A  verdict  was  found  for  the  plaintiffi,  subject  to  the  opinion  of 
the  Court  on  the  above  case. 

After  several  arguments  Lord  Kenyon  said,-*^'The  fiist 
point  made  b  on  the  supposed  forfeiture,  by  reason  of  the  heirs 
of  Sir.  S.  Helier  neglecting  to  come  to  the  lord's  court  to  be 
admitted  as  his  tenants,  and  to  satisfy  the  lonTs  claim  oi  the 
fruits  of  his  tenure.  I  cannot  but  observe,  that  the  interest  of 
the  lord  of  this  manor  was  not  very  deeply  concerned  in  the 
heir's  not  coming  in  to  be  admitted  because  it  is  stated  that  no 
fiae  was  due  on  admission.  The  case  does  indeed  state,  that  he 
^  had  a  minute  interest ;  namely  a  relief  of  Ss.Bd.  ;  but  how- 
ever small  this  fruit  of  tenure  was,  the  lord  undoubtedly  had  a 
right  to  it ;  and  to  see,  by  the  inspection  of  his  court-roUflb 
who  were  his  tenants.    But  the  severity  of  the  law  in  ^KOt% 
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at  in  aU  other  cases  of  forfeiture,  warrants  the  courts  in  ta« 
Irwig  care  that  there  is  the  greatest  accuracy  in  the  lord's  pro- 
ee^ing.  It  is  so  in  the  case  of  outlawry,  and  all  cases  of  crim- 
imil  proceedings.  Several  cases  were  mentioned,  which  show 
that  a  general  forfeiture  of  a  copyhold  estate,  for  not  coming  in 
to  he  admitted,  does  not  accrue,  unless  there  be  a  custom  to  war- 
rant it  In  such  cases  the  lord  has  only  a  right  to  enter  into 
possession,  to  satisfy  liimself  of  the  injury  he  sustains  for  the 
want  of  a  tenant ;  he  can  only  retain  the  possession  qumaqw. 
It  seemed  almost,  and  would  have  been  very  properly  admit- 
ted in  the  ai|^ment,  that  if  the  lord,  having  a  r^^  to  seize 
fiMw^fue,  did  seise  absolutely,  there  was  a  defect  in  the  seisure 
which  vitiated  the  whole.  But  it  was  contended  that  there  was. 
no  defect  in  the  seisure,  for  that  the  Court  might  presume,  for 
any  *thing  that  appeared  to  the  contrary,  that  the  lord  did  only  «  5^7^ 
seise  till  a  tenant  came  in  to  be  admitted;  and  that  omnia 
frcfumuifUur  wlenmUer  esse  acta;  but  I  think,  that  sufficient 
appears  in  the  case,  to  shew  that  the  seisure  was  irregular. 
A  sebure  generally,  and  undefined,  must  necessarily  be  a  sei- 
sure of  the  whole  property ;  if  it  were  not,  what  other  line  could 
be  drawn  1  So  an  entry  upon  an  estate  generally,  is  an  entry 
for  the  whole ;  and  if  it  be  for  less,  it  should  be  so  defined  at 
the  time.  The  case  however  does  not  rest  on  this  observation, 
for  we  collect  firom  subsequent  acts  of  the  lord,  which  are  un- 
ambiguous, what  his  idea  was  when  he  did  seise  ;  for  he  made 
an  absolute  grant  of  the  whole  of  f his  property  to  the  defend- 
ant, his  heirs  and  assigns  for  ever,  taking  a  fine  of  6922.  for  his 
admission.  Then  I  am  bound  to  say,  that  the  lord  entered  as 
for  an  absolute  forfeiture  ;  and  as  this  is  a  proceeding  where 
the  most  BtnCt  regularity  is  necessary  in  all  its  parts,  we  are 
warrmted  in  saying  that  here  was  no  seisure  binding  on  the 
parties." 

The  odier  Judges  concurring,  judgment  was  given  for  the 
heirs  of  Sir  S.  Helier. 

89.  Where  the  custom  of  the  manor  requires,  that  a  person  Of  a  person 
taking  an  estate  in  remainder,  shall  come  in  and  be  admitted,  ^^  Remain- 
the  lord  may  seize  quousque  the  tenant  comes  in.  And  the  pro- 
clamations being  in  general  terms  tor  any  person  to  come  in 
and  make  title,  and  the  presentment  of  default  bemg  also  gene- 
ral, are  good  ;  though  die  person  in  remainder  were  known, 
and  named  in  the  surrender. 

40.  In  a  modem  case,  which  has  been  already  stated,  where  ^^J'JV^' 
a  remainder-man  refused  to  come  in  and  be  admitted,  the  cus-  sti*        ' 
tom  reqiuring  that  persons  in  remainder  should  come  in  and  be 
admitted ;  there  *wa8  a  presentment  by  the  homage,  that  E.         *  868 
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I.,  who  was  tenant  for  life,  died  seised ;  and  three  proclama- 
tions were  made  at  three  diflFerent  courts,  that  if  any  person  or 
persons  would  come  into  Court  and  make  any  just  claim  to  the 
lands  whereof  the  tenant  for  life  died  seised,  such  peiison  or 
persons  should  come  into  court  and  take  admission  to  the  same. 
No  one  coming  to  be  admitted,  a  precept  was  issued  by  the 
steward  of  the  manor,  directed  to  the  bailiff,  authorizing  him, 
in  the  presence  of  two  or  more  copyhold  tenants  of  the  ma- 
nor, to  seise  into  the  hands  of  the  lord,  qtunuque  the  tenant 
should  come  in  to  be  admitted,  all  such  copyhold  lands,  &c.  to 
and  for  the  use  of  the  lord.  The  lands  were  accordingly  seis- 
ed by  the  plaintiff,  and  the  lord  made  a  lease  and  brought  an 
ejectment. 

It  was  objected,  that  the  next  tenant  being  known  and 
named  in  the  rolls,  the  proclamations  and  the  presentment  should 
have  been  against  her  by  name. 

Lord  EUenborough  delivered  the  judgment  of  the  Court. 
He  said,  the  question  was,  whether  the  presentment  that  the 
tenant  for  life  died  seised,  and  the  proclamations  made,  ^*  that  if 
any  person  would  come  into  court  and  make  just  claim  or  title 
to  the  lands  whereof  E.  I.  died  seised,  such  person  should  come 
into  court  and  take  admission  of  the  same,"  was  sufficient 
No  authority  had  been  cited  in  support  of  this  objection  ;  but  it 
rested  wholly  in  what  was  said  to  be  the  usual  practice  in  courts- 
baron,  of  mentioning  in  the  presentment  and  proclamations  the 
name  of  the  person,  when  known,  who  ought  to  come  in  and  be 
admitted.  If  the  tenant,  when  known,  were  likely  to  be  pre- 
judiced by  not  being  named,  this  objection  would  have  weight; 
and  though,  as  the  object  of  the  presentment  was  for  the  infor- 
mation and  ^instruction  of  the  lord,  it  would,  in  respect  of  biiQ 
be  better  to  mention  the  person  who  ought  to  come  in  and  be 
admitted,  when  known ;  yet,  in  respect  to  the  heir  or  remain- 
der-man, this  was  not  the  purpose  of  the  presentment,  nor  were 
the  proclamations  intended  to  inform  persons  of  their  titles,  but 
to  give  notice  to  those  who  had  a  right  to  be  admitted,  tiiat 
the  tenancy  was  vacant,  and  that  the  lord  required  of  those  who 
were  entitled,  to  take  upon  themselves  the  tenancy ;  and  it 
seemed  sufficient,  so  far  as  the  tenant  was  concerned,  if  the 
presentment  and  proclamations  were  in  the  general  terms  used  on 
this  occasion.  For  these  reasons,  the  Court  thought  there 
should  be  judgment  for  the  lord. 

41.  A  custom  that  the  person  to  whose  use  a  copyhold  is 
surrendered,  shall  come  in  and  be  admitted,  after  three  procla- 
mations,^ or  otherwise  that  the  lands  shall  be  forfeited^  is  good. 
But  in  a  case  of  tins  kind,  infancy  will  excuse. 


Title  X.  CopyMd,  Ck  r.  $  42-47.  849 

42.  It  has  been  stated  that  copyholds  are  indirectly  devisa-  ^^*  DeTiaee. 
fole.     Id  such  a  case,  the  non-appearance  of  a  devisee  to  be  ad* 

mitted  operates  in  general  as  a  forfeiture. 

43.  A  copyhold  was  devised   to  six  persons  upon  certain  Km  t. 
trusts  ;  one  offered  to  be  admitted  and  to  pay  his  proportion  of  ^^^?\^ 
the  fine,  which  the  lord  refused,  unless  he  would  pay  the  whole  ; 

the  other  five  declined  the  trust.  The  lord,  after  three  proc- 
lamations for  the  six  trustees  to  come  in  and  be  admitted,  seised 
for  the  forfeiture.  The  Court  held,  that  the  lord  ought  to 
have  admitted  the  person  who  offered  himself,  and  then  he 
might  have  proceeded  to  recover  his  fine  from  the  six  devisees,  if 
it  was  due  either  by  law,  or  the  custom  of  the  manor ;  and 
that  he  had  been  too  hasty  in  entering  for  a -supposed'  forfeiture  »  a>^q 

before  ^admittance.  A  seizure  quowque  was  till  somebody 
came  to  be  admitted  ;  so  that  it  was  clear  the  lord  had  no  right 
to  seise. 

44.  The  lord  of  a  manor,  cannot  bring  a  bill  in  Chancery  ?*^*'  ^' 
against  a  copyholder,  to  compel  him  to  come  in  and  be  admit-  ft  aUc.  449. 
ted  tenant ;  for  he  has  his  remedy  at  law,  by  making  procla- 
mations so  many  court  days.     But  if  there  *be  any  confusion 

arising  from  copyhold  lands  being  blended  together,  the  lord 
may  bring  a  bill  of  discovery,  to  ascertain  the  lands. 

45.  All   persons  of  sufficient  understanding  may  forfeit  a  forfeit, 
copyhold  ;  but  a  man  of  nonsane  memory,  an  idiot,  or  a  luna-  Co.  Cop, 
tic,  arc  unable  to  forfeit.     So  an  infant  under  fourteen,  because        ' 
he  wants  discretion.     But  an  infant  at  the  age  of  discretion  may 
forfeit  his  copyhold,  not  by  offences  which  proceed  from  neg- 
ligence, or  ignorance,  but  by  such  as  proceed  fipom  contempt  u^nj, 

46.  A  feme  covert  cannot  by  any  act  of  her  own  forfeit  her 
copyhold  ;  because  she  is  not  sui  juris  $ed  sub  potestede  vki. 
But  she  may,  by  an  act  done  with  the  consent  of  her  husband, 

incur  a  forfeiture.     And  it  was  resolved  in  27  Eliz.  that  where  4  Rep.  S7  a. 
a  woman  tenant  for  life  takes  a  husband,  who  conmiuts  waste  and  t^'    *°^ 
dies,  the  estate  of  the  wife  is  forfeited. 

47.  By  the  statute  9  Geo.  I.  c.  29.  §  5.  it  is  enacted,  that 
no  infant  or  feme  covert  shall  forfeit  any  copyhold  messuages, 
&c.  for  their  neglect  or  refusal  to  come  into  any  court  or  courts 
to  be  kept  for  any  manor,  whereof  such  messuages,  &c.  are 
parcel,  and  to  be  admitted  thereto ;  nor  for  the  omission,  de- 
nial, or  refusal  to  pay  any  fine  imposed  or  set  on  their  admit- 
tances. And  by  the  sixth  section  it  is  provided,  that  if  the  fines 
so  imposed  shall  not  be  warranted  by  the  custom  of  the  manor, 

or  shall  *be  unlawful,  then  such  mfant  or  feme  covert  shall  be  at  *  371 

liberty  to  controvert  the  legality  of  such  fine  or  fines. 
Vol*  I.  32 
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48.  It  was  resolved  in  a  modern  case,  that  if  one  of  several 
coheirs  of  a  copyholder  be  a  feme  covert,  and  the  lord  seises  the 
whole  estate,  in  default  of  the  heirs  not  coming  in  to  be  admit- 
ted, after  three  proclamations,  without  first  appointhig  a  guar- 
dian for  the  feme  covert,  according  to  this  act,  a  seisure  of  tbe 
whole  estate  is  irregular ;  though  it  was  not  known  to  tbe  Lord 
that  one  of  the  heirs  was  a  feme  covert. 

49.  This  statute  is  confined  to  the  cases  expressed ;  namelj, 
title  by  descent,  or  surrender  to  the  use  of  a  will ;  and  does  not 
extend  to  a  title  under  a  deed. 

50.  A  forfeiture,  in  general,  only  extends  to  the  copyhold  in 
which  the  act  has  been  done.  For  if  a  copyholder  be  seised  of 
Black  Acre,  White  Acre,  and  Green  Acre,  and  commits  waste  in 
Black  Acre,  it  is  thereby  forfeited ;  but  there  is  no  forfeiture  of 
White  Acre  or  Green  Acre. 

51.  If  a  copyholder  makes  a  feoffment  of  one  acre  of  his 
copyhold,  all  is  not  forfeited,  but  only  that  acre.  But  if  a 
copyholder  cuts  down  a  tree  growing  upon  any  part  of  his  copy- 
hold, this  is  a  forfeiture  of  all. 

53.  Some  acts  amount  to  a  forfeiture,  the  moment  they  are 
committed :  others  are  not  forfeitures  till  they  are  presented  by 
the  homage,  in  the  lord's  court.  Offences  which  are  apparent  and 
notorious,  of  which  the  lord,  by  common  presumption,  cannot 
choose  but  have  notice,  are  forfeitures  immediately.  But  pre- 
sentment by  the  homage  is  necessary  in  those  cases  ^where  the 
lord  cannot  be  presumed  to  have  notice  of  himself;  as  where  the 
tenant  is  convicted  of  treason  or  felony,  or  makes  an  alienation 
contrary  to  the  custom. 

63.  It  was,  however,  resolved  in  the  case  of  East  v.  Harding, 
where  a  copyholder  incurred  a  forfeiture  by  making  a  lease, 
that  presentment  was  not  absolutely  necessary,  but  only  for  the 
lord's  better  instruction  of  his  title,  that  the  lord  may  take  ad- 
vantage of  a  forfeiture  iefore  presentment.  But  Lord  Chief 
Baron  Gilbert  says,  it  is  safer  to  get  all  forfeitures  presented; 
and  if  there  be  a  particular  custom,  it  must  be  pursued. 

54.  Forfeitures  may,  in  many  cases,  be  dispensed  with  by  tbe 
act  of  the  lord.  Thus,. if  a  copyholder  has  broken  the  customs 
of  the  manor,  by  committing  waste,  refusing  to  perform  his  ser- 
vices, or  to  pay  his  rent,  the  forfeitures  arising  from  these  acts 
may  be  dispensed  with  by  a  subsequent  acceptance  of  rent,  or 
other  act  by  which  the  lord  acknowledges  the  copyholder  to  be 
his  tenant. 

65.  If  a  copyholder  commits  a  forfeiture,  and  the  lord  pro 
tempore^  having  a  legal  title,  grants  an  admittance,  it  wiD  oper- 
ate as  a  dispensation  of  the  forfeiture,  not  only  as  to  himself  but 
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as  to  the  person  in  reversion ;  for  such  a  new  grant  and  admit- 
tance amounts  to  an  entry  for  the  forfeiture,  and  a  new  grant. 
But  a  lord  by  wrong  cannot  by  such  an  admittance  purge  the 
forfeiture  so  as  to  bind  the  rightful  lord. 

56.  A  copyholder  cut  timber,  sold  it,  and  died  ;  the  succeed-  PaacmU 
ing  lord  brought  an  ejectment  against  the  heir,  who  pleaded,  that  I'J^^f^ 
in  trespass  brought  by  him,  the  lord  (now  plaintiff)  justified  for 

taking  a  heriot.     *The  Court  said,  that  justification  for  heriot  #  ^ja 

service  on  seisin  of  the  ancestor,  was  an  acceptance  of  the  heir 
as  tenant,  and  purged  the  forfeiture. 

57.  It  was  said  in  this  last  case,  that  where  there  is  an  ac- 
tual entry  by  the  lord  in  the  lifetime  of  the  copyholder,  for  a 
forfeiture  by  him,  no  acceptance  after  will  purge  the  forfeiture 
And  though  it  never  was  presented  by  the  homage,  that  was 
not  material,  it  being  a  thing  notorious. 

68.  Lord  Coke  says,  some  make  this  difference,  that  those  ^i'q^^^' 
forfeitures  only  which  destroy  not  the  copyhold,  are  confirmable  Ten.  334. 
by   subsequent   acknowledgment,    and    not     those    forfeitures 

which  tend  to  the  destruction  of  a  copyhold.  As  if  the  copy- 
Iiolder  makes  a  feoffment,  by  this  the  copyhold  is  destroyed ; ' 
therefore  no  subsequent  acknowledgment  of  the  lord  will  con- 
firm it  And  in  the  Supplement  to  Lord  Coke's  Copyholder,  *  *  ^' 
it  is  said,  that  if  a  copyholder  levies  a  fine,  makes  a  feoffinent, 
or  suffers  a  common  recovery,  which  destroy  the  estate,  no  ac- 
ceptance of  rent,  or  act  done  by  the  lord,  will  be  avdlable  to 
make  the  estate  good.  But  where  the  custom  of  the  manor 
only  is  broken,  as  if  the  copyholder  makes  a  long  lease,  or  re- 
fuses to  pay  his  rent,  or  to  be  sworn  of  the  homage,  or  com- 
mits waste,  there  his  estate  may  be  afterwards  confirmed.  j^       „  ^ 

69.  This  doctrine  has  been  denied  in  a  modern  case,  in  Her,  3Teo& 
which  it  was  held,  that  a  forfeiture  by  a  copyholder's  levying  ^  ^^^' 

a  fine,  might  be  waived  by  the  lord.  In  that  case  the  lord 
suffered  many  years  to  elapse  without  taking  advantage  of  the 
forfeiture,  and  by  several  solemn  acts  in  lus  court,  recognized 
the  person  who  levied  the  fine  as  his  tenant.  It  was  first  pre- 
sented that  he  died  seised ;  then  the  lord  required  the  heir  to 
come  in  and  be  admitted;     These,   *swd  Lord  Kenyon,  were  »  giy^ 

as  solemn  acts  of  recognition,  as  the  admittance  of  the  copy-  ante,  $  65. 
holder  in  Milfax  v.  Baker ;  and  ^he  did  not  think  he  was  strain-  ^ 
ing  that  case  in  saying,  that  any  act  equally  solemn  on  the  w^itton 
part  of  the  lord,  was  sufficient  to  preclude  him  firom  taking  Cro.  Car. 
advantage  of  the  forfeiture.  xb.  149. 

60.  Where  the  lord  is  ignorant  of  the  act  by  which  a  copy-  pi.  14  Com* 
hold  has  been  forfeited,  nothing  done  by  him  will  operate  as  a  J^Jj*^  §J**' 
dispensation  of  the  forfeiture.     And  it  seems,  that  if  the  lord 
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accepts  a  surrender  from  a  tenant,  who  has  committed  a  for- 
feiture, this  is  no  dispensation  or  bar  to  the  entry  of  the  lord, 
or  his  lessee  ;  if  the  cause  of  forfeiture  be  such  as  the  lord 
might  well  be  supposed  ignorant  of,  otherwise  not ;  as  mak- 
ing a  private  lease.  But  for  failure  of  suit  of  court,  or  nonpay- 
ment of  rent,  &c.,  it  is  otherwise,  because  he  cannot  be  presum- 
ed ignorant  of  these. 

61.  The  lord  of  the  manor  is  in  general  the  only  pers^oii 
who  can  take  advantage  of  the  forfeiture  of  a  copyhold.  Even 
a  lessee  for  years  of  the  manor  shall  take  advantage  of  a  forfeiture, 
for  he  is  dominus  pro  Umpore. 

62.  In  all  cases  of  forfeiture  for  treason  or  felony  by  a  cbpy- 
Dakdfof       '  holder,  the  lord  becomes  entitled  to  the   copyhold,  and  not  the 

king,  unless  there  be  a  special  act  of  parliament  for  that  pur- 
pose. And  where  by  the  statute  12  Cha.  II.  all  the  lands, 
tenements,  and  hereditaments  of  the  regicides  were  forfeited  to 
the  Crown,  Lord  Hale  held,  that  copyholds  were  not  included  ; 
for  if  a  copyhold  was  forfeited  by  this  act  to  the  Crown,  it  would 
be  thereby  destroyed,  and  pass  by  letters  patent,  not  by  sur- 
render. 

63.  There  have  been  several  cases  in  which  the  Court  of 
Chancery  has  interposed,  to  moderate  the  rigour  of  copyhold 
customs,  and  to  relieve  agadnst  unreasonable  forfeitures. 

*64.  A  copyholder  for  life  had  committed  a  forfeiture,  by 
cutting  down  timber  trees,  which  was  found  so  by  a  trial,  and 
verdict  at  law  ;  the  lord  entered  and  admitted  the  defendant, 
who  was  the  remainder-man.  The  copyholder  exlnbited  his 
bill  to  be  relieved  against  the  forfeiture,  offering,  if  it  should 
appear  to  be  waste,  to  make  satisfaction.  An  issue  was  direc- 
ted to  try  whether  it  was  the  primary  intention  of  the  copyhol- 
der, in  cutting  down  the  timber,  to  commit  waste  ;  it.  being 
found  for  the  plaintiff,  it  was  decreed  he  should  be  relieved  ; 
and  that  the  defendant,  the  remainder-man,  should  deliver  up 
the  possession  to  the  plaintiff,  and  account  for  the  mesne  profits. 

65.  A  person  having  two  copyholds  held  of  the  same  manor, 
cut  down  timber  in  the  one,  and  employed  it  in  repairing  the 
other,  pretending  that  he  was  authorized  by  the  custom  of  the 
manor  ;  the  timber  being  assigned  and  set  out  by  two  of  the  cus- 
tomary tenants.  An  ejectment  was  brought  by  the  lord,  upon 
the  supposition  that  this  was  voluntary  waste,  and  consequently 
a  forfeiture.  Upon  the  first  trial  a  verdict  was  given  against  the 
lord  ;  but  upon  a  new  trial  the  jury  found  against  the  custom. 
A  bill  was  then  brought  in  Chancery  to  be  relieved  against  the 
forfeiture.  It  was  admitted  that  by  the  custom,  when  timber 
was  wanting  on  one  copyhold  tenement,  the  lord,  by  his  wood- 
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man  or  baSiffy  might  assign  timber  for  repairs  on  any  of  the 
other  copyhold  estates  ;  but  here  a  custom  was  set  up  for  two 
tenants  to  assign  to  a  third,  which  might  be  prejudicial  to  the 
lord;  as  more  timber  might  by  that  means  be  cut  than 
was  necessary,  and  thriving  timber,  when  there  might  be  found 
enough,  of  that  which  was  decaying,  fit  for  repairs.  It  was 
however  ^admitted  that  the  timber  was  of  small  value,  and  all  «  ^ijq 

of  it  employed  in  the  repairs  of  the  copyhold. 

The  Li>rd  Keeper  relieved  the  plaintiff  against  the  forfeiture  ; 
but  decreed  him  to  pay  the  costs  of  both  the  trials  at  law,  and 
the  costs  of  this  suit. 

66.  The  Court  of  Chancery  relieved  a  quaker  against  a  for-  Cudmore 
feiture,  which  he  had  incurred  by  not  doing  suit  and  ser\'ice.         2  Vem.  6'64' 

67.  A   court  of  equity  will  not,  however,  interpose  in  coses 

ofdiis  kind,  unless  there  are  equitable  circumstances  which  en-  ^^"'•^«* 
title  the  party  who  committed  the  forfeiture  to  relief.  been  ro- 

68.  The  plaintiff  brought  his  bill  to  be  relieved  against  the  j!J»«<*« 
forfeiture  of  his  copyhold  estate.     It  appeared  that  he  had  been  rord,  i  AU 
guilty  of  the  greatest  disobedience  possible  to  his  lord  ;  that  Eq- 121. 
after  six  several  presentments  to  repair,  and  an  entry  by  the 

lord  for  the  forfeiture,  he  brought  an  ejectment ;  and  when  upon 
the  trial,  a  rule  was  entered  into  by  consent,  that  upon  payment 
of  4/.  to  the  lord  for  his  costs,  which  was  not  a  fourth  part  of 
the  costs  to  which  he  had  put  the  lord,  and  putting  the  estate  in- 
to repair,  he  should  be  admitted  to  it  again  ;  yet  he  never  com- 
plied with  the  rule,  nor  made  any  offer  of  costs  to  the  lord,  but 
instead  of  that  brought  another  ejectment,  and  was  nonsuited  ; 
and  after  nine  or  ten  years  more,  brought  his  bill. 

Upon  these  circumstances  the  Lord  Keeper  declared  he  ought 
to  have  no  relief,  or  if  he  were  to  be  relieved,  yet  it  must  be  upon 
payment  to  the  lord  of  all  his  costs,  and  putting  the  estate  into 
good  repair ;  which  would  amount  to  more  than  his  interest  was 
worth,  having  only  an  estate  for  life ;  and  dismissed  the  bill 
but  without  costs.     The  Lord  Keeper  likewise  declared,  that  ^ 

though  this  were  a  ^voluntary  waste  and  forfeiture,  against 
which  it  was  objected  that  the  Court  never  gave  relief,  yet  he 
thought  the  rules  of  equity  not  so  strict,  but  that  relief  might  be 
given,  even  against  voluntary  waste  and  forfeiture. 

%9.  A  copyholder  made  leases  not  warranted  by  the  custom  8om*er»et,^* 
of  the  manor,  and  worked  a  quarry  of  stone  from  his  freehold  Pac.  Id  Cha-. 
lands  into  the  copyhold,  without  license.     Afterwards  his  son  £v  "227.  ' 
cut  down  trees,  and  inclosed  some  of  the  copyhold  lands,  not- 
withstanding   several    repeated    admonitions    from  the.  lord ; 
who  broii^ht  his  ejectment,  and  had  a  verdict  as  for  a  for- 
feiture. 
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On  a  bill  brought  for  relief,  Lord  Macclesfield  wag  clear    of 
opinion  that  there  was  no  foundation  for  equity  to  interpose. 
That  it  would  ])e  to  alter  the  nature  of  the  tenure  whereby  copy- 
holds subsisted.     That  if  this  was  a  forfeiture  at  law,  a  court    of 
equity  had  nothing  to  do  with  it ;  and  that  it  was  like  the  case 
of  a  feoffment  or  fine  levied  by  a  particular  tenant,  against 
which  there  could  be  no  relief.     That  copyholders  were  but 
tenants  at  will,  though  it  were  according  to  the   custom  of  the 
manor.     That  this  entirely  differed  from  the  case  of  a  forfeit- 
ure for  nonpayment  of  rent  or  of  a  fine  ;  for  there  the  estate 
was  in  the  nature  of  a  security  for  those  sums,  and  the  lord 
might  be  recompensed  in  damages  and  costs.     That  making   a 
lease  for  years  was  a  forfeiture,  as  it  was  a  determination  of  his 
will :  and  though  the  lord  should  refuse  to  grant  a  license,  yet 
the  tenant  had  no  remedy,  nor  would  the  Court  compel  the  lord 
to  grant  such  license.     That  though  those  copyholds  were  mend- 
ed by  time,  and  were  in  the  nature  of  an  inheritance,  yet  still  the 
tenant  was  obliged  to  observe  the  law  and  custom  to  which  they 
*  378  were  subject.    ^That  these  customs  were  in  the  nature  of  the 

limitations  of  an  estate,  which  determined  on  the  breach  of  them : 
and  that  unless  there  were  some  equitable  circumstances  in  the 
case,  the  Court  could  not  interpose,  as  that  would  be  to  repeal 
and  destroy  the  law. 
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Section  1. 


COPYHOLD  estates  may  be  destroyed  in  several  ways ; 
for  whenever  an  estate  of  this  kind  ceases  to  be  held  by  copy 
of  court-roll,  according  to  the  custom  of  the  manor,  it  is  said  to ' 

be  extinguished  and  gone.  s^n^r^dtt  to 

2.  Thus  if  a  copyholder  surrenders  his  estate  to  the  lord,  to  the  Lord, 
the  use  of  the  lord,  the  copyhold  is  thereby  extinguished.     It 

is  however  necessary  in  a  case  of  this  kind,  that  the  lord  to 
whom  the  surrender  is  made  have  a  lawful  estate  in  the  manor ; 
for  a  surrender  by  a  copyholder  to  a  person  who  is  possessed  of 
the  manor  by  wrong,  will  not  operate  as  an  extinguishment  of 
tiie  copyhold. 

3.  A  bishop  having  been  disseised  of  a  manor  during  Crom-  Put  t. 
well's  usurpation,  a  copyholder  surrendered  to  the  disseisor,  %U  JgjJJ^  jeg 
mdefadat  voluntatem  suam.     After  the  restoration,  the  bishop  T.  Jones, 
entered.     Resolved,  that  the  copyhold  was  not  extinguished,  ^^^^ 
because  the  surrender  was  void.  "Wigg.* 

*4.  It  was  held  by  Lord  Eldon,  in  a  late  case,  that  where  *  380 

the  lord  of  a  manor  was  tenant  for  life,  with  remainders  over,  ^*'j?*?,^ 
and  purchased  in  a  copyhold  held  of  the  manor,  taking  the  sur-  and  Ward, 
render  to  him  and  his  heirs,  it  was  extinguished  ;  and  as  parcel  ^^  ^••*  '^''^• 
became  subject  to  the  limitations  of  the  manor. 

5.  If  a  copyholder  releases  all  his  estate  and  interest  to  his  Release  to 
lord,  it  will  operate  as  an  extinguishment  of  his  copyhold.     For  5?.  J^*^* 
although  a  release  cannot  in  its  own  nature  pass  away  a  posses-  soo. 
sion,  yet  it  may  amount  to  a  signification  of  the  tenant's  inten- 
tion to  hold  the  lands  no  longer ;    and  the  rule  is,  that  every 
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thing  amounting  to  a  determination  of  the  copyholder's  will  to 

hold  no  longer,  extinguishes  the  copyhold. 
w*kV  d'  ^*  So  if  the  lord  conveys  away  the  freehold  of  a  copyhold  to  a 

Ca»e,  stranger,  and  the  copyholder  releases  to  the  stranger ;  this  will 

1  Leon.  102.   also  extinguish  the  copyhold.     But  if  a  copyholder  he  ousted, 

and  the  lord  of  the  manor  disseiised,  and  the  copyholder  releases 
Caae*"^''''"     to  the  disseisor,  it  will  have  no  effect. 

Hett.'  1 50.  7.  Any  conveyance  of  the  land  by  the  lord  to  the  copyholder, 

b^ me^Lord  ^^^  ^^  estate  of  freehold,  or  even  for  a  term  of  years,  will  ex- 
to  the  Copy-  tinguish  the  copyhold.  For  the  estate  of  the  copyholder  being 
holder.  ^j^jy  ^^  ^^jjj^  becomes  mei^ed  by  the  accession  of  any  greater 

f  62.  estate. 

pane's  case.       g    j£  ^j^^  j^j^  demises  the  land  held  by  copy  to  a  stranger 

4  Rep.  31  a,    for  years,  and  the  stranger  assigns  over  his  term  to  the  copy- 

i^l"*'  170  J^^l^^^j  ^^^^  ^^^  extinguish  the  copyhold;  for  both  these 
interests  cannot  exist  in  the  same  person,  Hmul  et  semel ;  and 
consequently  one  of  them  must  be  determined,  which  of  neces- 
sity must  be  the  customary  estate,  for  the  estate  derived  from 
the  common  law  cannot  merge  in  that ;  and  when  common  law 

*  S81  and  custom  come  together,  and  *one  or  the  other  must  neces- 

sarily stand,  the  common  law  shall  be  preferred. 

Hidev.  9.  It  has  been  resolved,  upon  the  same  principle,  that  where 

Moo.  185.      a  copyholder  in  fee  took  a  lease   for  years  of  the  manor,  the 

4  Rep.  31 6.  copyhold  was  extinct  for  ever,  and  not  during  the  lease  only. 

10.  The  next  mode  of  extinguishing  a  copyhold,   is  by  en- 

nenu  franclusement,  by  which  the  tenure  is  changed  from  base  to  free. 

This  may  be  done  by  the  lord's  releasing  to  the  copyholder  his 
seignioral  rights  and  services,  by  which  the  tenure  is  extin- 

T'^'^ak^^  6  ^^^^^^*     ^^^  as  the  copyholder  was  tenant  at  will  to  the  lord, 
'  by  which  there  was  a  privity  of   estate  between  them,  the  re- 
lease   enlarges    the    copyholder's  estate,    and  gives   lum   the 
freehold. 

ante,  I  7.  H.  It  has  been  stated,  that  a  conveyance  of  the  freehold 

by  the  lord  to  ihe  copyholder,   extinguishes  the  copyhold ;  for 
in  fact   it  operates  indirectly  as  an  enfranchisement,  because 

ante,  *  8.       a  freehold  and  copyhold  tenure  cannot  subsist  together. 

12.  Upon  a  question  whether  lands  were  freehold  or  custom- 

Huntington,    ^^>  '^  appeared  that  they  had  originally  been  customary,  or 

4£ast,  271.  tenant  right  estates,  holden  of  a  manor  in  Cumberland,  by  the 
payment  of  certain  ancient  customary  rents  and  other  services  ; 
and  descendible  from  ancestor^to  heir  :  that  the  lord  of  the  ma- 
nor, by  an  indenure  made  in  24  Cha.  II.,  in  consideration  of 
61  years  rent  ratified  and  confirmed  to  the  thisn  tenant  and 
his  heirs,  all  his  customary  and  tenant  right  estate,  with  the 
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appurtenances,  &c.,  and  granted,  that  the  tenant  and  his  heirs 
should  be  freed,  acquitted,  exempted,  and  dischaiged  from  the 
payment  of  all  rents,  fines,  heriots,  &c.  dues,  customs,  services, 
and  demands,  at  any  time  thereafter  happening  *to  bec<Mne  due  *^' 

in  respect  of  the  tenancy,  except  one  penny  yearly  rent ;  and 
also  excepting  and  reserving  suit  of  court,  with  the  services  in- 
cident thereto  ;  and  saving  and  reserving  all  royalties,  eschef^ 
and  forfeitures,  and  all  other  advantages  and  emolmnents  be« 
longing  to  (he  seigniory,  so  as  not  to  prejudice  the  immunities 
thereby  granted  to  the  tenwt ;  and  also  granted  liberty  to  cut 
timber,  and  to  sell  or  lease,  &c«  without  license^. 

Lord  Ellenboroui^  deHTered  the  judgment  of  the  Court,  y*^*****  ^ 
He  s^d,  that  assuming  these  estates  to  have  been  holden  prior 
to  the  deed  of  24  Cha.  IL  by  copy  of  court^-roH^  within  the 
enlarged  sense  of  those  woids,  as  they  occurred  in  thp  stat  It 
Cha.  II.  the  Court  was  of  opinion  that,  by  nrtue  of  the  deed  of 
24  Cha.  IL  operating  upon  that  species  of  tenure,  the  tenement 
in  question  was  become  frank  free ;  or,  in  other  words,  land 
holden  in  free  and  common  socage.  To  confirm  to  the  tenant 
his  customary  and  tenant  right  estate,  freed,  acquitted,  and  ^&« 
charged  from  the  payment  of  all  rents  and  services,  &c.  except 
the  one  penny  nent  which  was  raserred  or  retatned  out  of  the 
old  rent,  was  tantamount  to  a  release  of  those  rents,  services^ 
£lc,  which  were  not  so  specificaDy  exempted  and  restrained ; 
for  ^'  where  words  are  equivalent  in  substance  to  words  of  re*  piowd.  10^ 
lease,  the  law  takes  them  as  a  release  ;^  and  **  where  fliere  ana 
words  of  substance^  the  law  appoints  how  they  lAall  Bmita  '^ 
taking  these  words  of  acquittance,  exemption,  and  discbai^, 
on  the  part  of  the  lord,  as  operating  in  substance  a  release  of 
the  services  specified,  and  assuming  that  there  was  no  material 
difference  between  the  tenure  in  question,  and  thai  of  antjient  de^ 
Biesne^     For  this  purpose,  there  were  ^several  cases  in  pointy  *  f^ 

to  show  that  the  customary  qualities  of  this  tenure  were  extin*  Rm  t. 
fuished  by  the  deed.  \\^^  ae0, 

13^  Where  a  copyhold  is  enfranchised,  either  by  a  release  of  Lit  f  14S» 
4he  services,  or  a  ieonveyance  of  the  freehold  to  the  copyholder, 
die  lands  are  severed  fit)m  the  manor  ;  and  in  consequence  of 
the  statute  Quia  imptefts  wfll  afterwards  be  held  of  die  lord  para*  ?\'J*'*'  ^"^' 
mount    Nor  can  the  lord  of  a  man<Nr,  upon  enfranchisement,       ' 
reserve  io  himself  the  antient  services* 

14.  In  an  action  of  debt  to  recover  %8^  &l„  in  wbtcb  sum  BmdtfaawT, 
the  defendant  was  amerced  for  not  attending  a  court  baron ;  it  J^"™» « 
appeared  that  the  defendant  was  seised  of  14  acres  of  land,  443, 
which  had  formeriy  been  held  of  the  manor,  whereof  the  plain* 
^  was  lord,  by  copy  of  court-roll ;  but  that  in  19  Ja«  )•  ijha 

Vol.,  t  3» 
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then  lord  of  the  manor  made  a  feofiment  of  the  land  to  the  then 
copyholder,  reserving  a  yearly  rent,  which  was  stated  in  the 
deed  to  be  the  antient  yearly  rent,  for  all  manner  of  suits,  ser- 
vices, and  demands  whatsoever.  The  question  was,  whether 
the  owner  of  this  land  was  bound  to  attend  the  plaintiff's  court* 

Lord  Kenyon  observed,  that  the  principal  question  was  set^ 
tied  by  the  statute  Q,tda  emptareSf  18  Edw.  I. ;  for  after  that 
statute,  the  lord  could  not  by  any  deed  reserve  the  old  services, 
when  he  conveyed  away  the  estate  in  respect  of  which  those  ser- 
vices were  due,  as  the  tenant  must  hold  of  the  superior  lord. 
By  the  conveyance,  the  estate  was  no  longer  parcel  of  the  ma- 
nor, nor  held  of  the  manor ;  neither  was  the  defendants  ances- 
tor any  longer  a  tenant  of  the  manor ;  therefore  it  was  clear 
that  the  defendant  was  not  bound  to  attend  the  plcuntiff's  court, 
as  a  tenant  of  the  manor. 

*15.  The  lord  of  a  manor  who  enfranchises  a  copyhold, 
must  either  be  seised  in  fee  simple,  or  have  a  power  to  convey 
the  fee  simple  of  the  lands  to  the  copyholder. 

16.  Although  a  copyholder  should  only  have  a  particular 
estate  in  his  copyhold,  yet  he  may  take  an  enfranchisement, 
which  will  be  deemed  absolute.  But  in  a  case  of  this .  kind,  the 
enfranchisement  shall  be  for  the  benefit  of  the  persons  in  remain- 
der, who  would  have  taken  the  copyhold  interest,  in  case  there 
had  not  been  an  enfranchisement :  a  court  of  equity  will  ac- 
cordingly direct  a  conveyance  from  the  heirs  at  law  of  the  par- 
ticular tenant,  to  the  persons  in  remainder,  on  thelir  paying  a 
proportionate  part  of  the  consideration  given  for  the  enfran- 
chisement. 

17.  Where  copyholds  come  to  the  lord  by  escheat  or  forfei- 
ture, the  copyhold  tenure  is  extinguished.  But  it  has  been  stat- 
ed, that  in  cases  of  this  land,  the  lord  may  grant  them  out  agaia 
by  copy  of  court^roU. 

18.  It  has  also  been  stated  that  whenever  lands  which  had 
been  held  by  copy  of  court-roll,  have  ceased  to  be  demised  at 
demisable  by  copy,  they  can  never  be  granted  again  by  that 
tenure ;  and  consequently  the  copyhold  is  thereby  extinct 

19.  There  are  several  cases  in  which  copyholds  are  sus- 
pended only  for  a  certain  time,  and  not  absolutely  extinguished. 
Thus  it  is  said,  that  where  a  person  holding  a  copyhold  becomes 
king,  the  copyhold  is  suspended ;  for  it  would  be  beneath  the 
dignity  of  a  king  to  perform  such  services  as  those  to  which 
<^opyholders  are  subject.  But  after  his  decease,  the  next  person 
who  becomes  entitled  to  it,  not  being  a  king,  shall  hold  by  copy. 
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*S0.  Where  a  copyholder  married  the  lady  of  the  manor ;  it  *  885 

was  held  that  this  operated  as  a  suspension  of  the  copyhold,  dur*  f^lp^ 
ing  the  marriage  only ;  and  wav  not  an  extinguishment.  Anoo. 

SI.  Where  a  copyholder  took  a  lease^for  years  of  the  manor,  ^^'  ^**'  ^* 
of  which  he  held  ;  it  was  resolved  that  the  copyhold  was  suspen-  4Rep,  3i  a 
ded ;  because  no  person  can  be  lord  and  tenant  at  the  same  time. 
But  that  the  lessee  might  grant  it  out  as  copyhold. 

22.  If  a  copyholder  bargains  and  sells  his  lands  to  the  lord  of  aoi.     *"* 
the  manor,  he  being  only  lessee  of  the  manor  for  years,  the  copy- 
hold is  not  extinguished.    For  the  lessee  bemg  lord  of  the  ma-  i  Inst.  59 «. 
nor,  the  tends  are  always  demisable  by  copy.  *"'  ^- 
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Section  L 

Having  treated  of  legal  ajid  customary  estates,  we 
now  come  to  discuss  the  nature  and  properties  of  what  are  call** 
ed  equitable  estates. 

3.  The  original  simplicity  of  the  common  law  admitted  of  no 
immediate  estate  in  lands,  which  was  ^not  clothed  with  the  legal 
seisin  and  possession.  In  process  of  time,  a  right  to  the  rents 
and  profits  of  lands,  whereof  another  person  had  the  legal  seisin 
ttnd  possession,  was  introduced :  and  though  not  recognized  for 
A  long  time  by  the  courts  of  common  law,  was,  notwithstanding^ 
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Mpported  by  the  Court  of  Chancery,  and  became  well  known 
by  the  name  of  a  use.         ^ 

3.  The  introduction  of4iis  noyelty  haa  been  attended  with  ' 
the  jnost  serious  consequences  ;  for,  though  at  first  it  appears 
to  have  been  but  a  trivial  innovation,  yet  in  its  proj^ss  it  has 
m  fact  produced  a  revolution  in  the  system  of  real  property, 
and  has  introduced  a  mode  of  transferring  lands  very  different 
from  that  which  the  old  law  had  originally  established. 

4.  .A  use  was  created  in  the  following  manner  : — The  owner 
of  a  real  estate  conveyed  it  by  feofiknent,  with  livery  of  sei- 
ain,  to  some  friend,  with  a  secret  agreement,  that  the  feoffee .. 
should  be  seised  of  the  lands  to  the  use  of  the  feoffor,  or  of  a 
third  person.  Thus  the  legal  seisin  was  in  one,  and  the  use 
or  right  to  the  rents  aud  {Nx>fits  in  another. 

5.  It  would  be  a  matter  of  considerable  difficulty  to  ascer* 
tain  the  precise  time  when  this  distinction  between  the  legal 
aebin,  and  the  right  to  the  rents  and  profits^  was  first  intro- 
duced.    It  is,  however,  certain,  that  the  practice  of  conveying 
lands  to  one  person,  to  the  use  of  another,  did  not  become  gene- 
ral till  the  reign  of  Edw.  III.,  when  the  ecclesiastics  adopted  Bac.  Read. 
it,  in  order  to  evade  the  statutes  of  mortmain,  by  procuring  ^*  ^'^^^' 
conveyances  of  lands  to  be  made,  not  directly  to  themselves,  i  R«p.  its  a. 
bat  to  itome  lay  persons,  with  a  secret  agreement  that  they 

should  hold  the  lands  for  the  use  of  the  ecclesiastics,  and  permit 
them  to  take  the  rents  and  profits. 

*6.  The  idea  of  a  use,  and  the  rules  by  which  it  was  first  *  S88 

regulated,  are  now  generally  admitted  to  have  been  borrowed  ^^  ^*  Fidei- 
bythe  ecclesiastics  fi-om  the  fideicammUsum  of  the  civil  law ;  Bac.  Read.' 
of  which  it  will,  therefore,  be  necessary  to  give  some  account.       ^^* 

7.  By  the  Roman  law,  a  great  number  of  persons  were  in*  «,.      ^  «   « 
capable  of  bemg  ccmstituted  heirs,  or  even  of  taking  a  legacy  ub.  2.  Tit. 
under  the  testament  of  a  Roman  citizen  ;  such  as  exiles,  un*  ^3.  $  i. 
married  persons,  those  who  had  no  children,  &c.     In  order  to 
evade  thb  law,  it  became  usual  for  testators  to  constitute  some 
person  their  heir  who  was  capable  of  inheriting,  and  to  annex 
a  request  to  the  devise,  that  the  person  thus  constituted  heir 
should  give  the  inheritance  to  some  other  person  who  was  in- 
capable of  taking  under  the  wiH.-^Q^ihus  mm  non  poterunt 
hmireditatem  Del  Ugata  relmquertf  si  rehnquebant,  fidei  committe"  Juit  Intt. 
bmU  eanm  qtd  tapere  ex  ttBtmnento  poterasU.  ^^'  s.  T  it 

&  This  was  called  a  fideUommissum,  of  which  the  form  is  [d.*4  2/ 
preserved  in  Justinian's  Institute.^— Own  igitur  atiqtds  saipeerii 
JUidua   TMui  hmre^  esto^  potest  adjiceref  rogo  f€,  lAici  TYti,  tit 
emm  primum  poteris  kmrediMem  meam    adire,    earn   Cato   Seio 
reddae  resHtuas,     In  cases  of  this  kind,   the  person  thus  con-^ 
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«tituted  heir  was  called  hares  fiduciariuSf  and  the  person  to 
whom  the  testator  directed  the  inheritance  to  be  giveni  was 
called  hcBres  fidd  c<mmissar%u$, 

9.  The  hares  fidei  eomtnUsarius  had  only  what  the  Roman 
lawyers  called  a  jus  precariumf  that  is,  a  right  in  curtesy,  for 
which  the  remedy  was  only  by  intreaty  or  request ;  so  that 
the  hceres  fiduciarius  was  under  no  legal  obligation  of  complying* 

Jatt.  (mt  ^^^^  ^^  request  of  the  testator. — Sciendum  Uiique  esty  omnia  f^ 
Lib.  2.  Tit.  dd  cammissa  primis  temporibus  if^trma  fmsse  ;  quia  nemo  mvihu 
*  389  cogebatur  prizstareid  de  quo  rogatus  eraU     Et  ideo  *fideie&mmissa 

appellata  sunt,  quia  nullo  wnculo  juriSf  sed  tantum  pudore  eorutn 

qui  rogabantur,  continebaniur, 

10.  Thus  stood  the  Roman  law  respecting  the  fideicommissum 
for  some  centuries,  during  which  time  seversd  firauds  were  com- 
mitted by  those  who,  being  constituted  heirs,  with  a  Erection 
to  give  the  inheritance  to  some  other  person,  refused  to  execute 
the  trust  reposed  in  them  by  the  testator,  and  converted  the 
property  to  their  own  use.  This  induced  the  Emperor  Augus- 
tus to  direct  the  consuls  to  take  cognizance  of  all  future  cases 

Idem.  Qf  ii^\^  Idnd.'^PosUa  divus  Augustus  primus,  semel  iterumque  gra^ 

Ha  personarum  motus,yel  quia  per  ipsius  saluiem  rogatus  qm$ 
diceretur,  aut  ob  insignem  quorundam  perfidiam,  jussU  consulUnu 
auctoritatem  suam  interponere.  Quod  quia  justum  videbatur  et 
populare  erat,  paulaHm  conversum  est  in  assiduam  jurisdictionem  ; 
tantusque  eorum  faoor  /actus  est,  ut  pauhtHm  eHam  prsUor  are^ 
dretury  qui  de  fideieommissis  jus  diceret,  quern  fidHeommissarium 
appellabant. 

11.  The  Emperor  Justiman  completed  this  system,  and  ex- 
tended the  rights  of  the  hzres  fideicommissarius  by  a  law,  which 
enacted,  that  if  a  testator  should  direct  the  person  whom  he  in- 
stituted his  heir,  to  give  either  the  whole  or  part  of  the  inheri- 
tance to  another,  and  this  circumstance  could  not  be  proved,  ei- 
ther by  the  written  will  of  the  testator,  or  the  testimony  of  five 
witnesses  ;  in  case  the  person  instituted  heir  should  refuse  to 
comply  with  the  intentions  of  the  testator,  he  was  compellable  ei« 
ther  to  take  a  solemn  oath  that  the  testator  had  not  created  any 
Jidei  commissum,  or  else  to  execute  the  trust  reposed  in  him. 

Jurisdiction         12.  Upon  the  first  introduction  of  uses  into  the   English  law, 

clnora^yer*  ^^  person  to  whom  a  use  was  limited,  who  was  called  the  cestui 

Utei.  que  use,  was  exactly  in  the  ^same  dtuation  with  the  hmres  fidei 

^  390  eomndssarius  ;  and  depended  entirely  on  the  good  £uth  of  the 

feoffees  to  uses,  or  the  persons  to  whom  the  lands  were  convey-  ~ 

ed.  It  is  natural  to  suppose,  that  while  the  rights  of  the  cestui  fits 

use  were  so  extremely  precarious,  and  depended  so  entirely  on 


Id.  $  12. 
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the  good  faith  of  the  feoffee  to  uses,  many  breaches  of  trust 
vere  committed  ;  nor  is  it  improbable  but  that  even  the  eccle- 
siastics, who  first  introduced  this  species  of  property,  became 
in  Bome  instances  the  dupes  of  those  to  whom  lands  had  been 
conyeyed  for  their  use.  This  induced  the  clerical  chancellors  [^ 
of  those  times  to  consider  the  limitation  of  a  use  as  similar  to  a 
fiddcammissum^  and  binding  in  conscience.  They  therefore  as-  ^ 
scuned  the  jurisdiction  which  the  emperor  Augustus  had  given  to 
the  Roman  consuls,  of  compelling  the  execution  of  uses  in  the 
Court  of  Chancery. 

13.  It  however  soon  appeared,  that  even  this  assumed  juris- 
diction was  not  sufficient  to  answer  their  purposes  ;  for  when- 
erer  a  positive  declaration  of  a  use  could  not  be  proved,  which 
must  frequency  have  happened,  when  uses  were  declared  in  a 
secret  manner,  by  words  only,  without  writing ;  &e  Court  of 
Chancery  could  not  compel  the  feoffees  to  uses  to  execute  them, 
there  being  no  legal  proof  that  they  held  the  lands  to  the  use  of 
any  other  person. 

14.  To  remedy  this  inconvenience,  John  Waltham,  bbhop  of  ^'J*'?^'«Jj!J^ 
SaHsbury,  and  chancellor  to  King  Rich.  II.  took  advantage  of  of  Subpoana. 
the  privilege  ^ven  him  by  the  statute  of  Westminster  2.     13 
£dw.  I.  c.   34  of  devising  new  writs,  and  invented  the  writ  of 
subprniOy  returnable  only  into  the  Court  of  Chancery. 

15.  The  writ  of  aubpcma  was  originally  a  process  in  the 
courts  of  common  law,  to  enforce  the  attendance  of  a  witness  to 
give  evidence;  but  this  new  writ  of  wfrpcsna  *was  used  in  the  *  391 
Court  of  Chancery  for  the  same  purpose  as  a  citation  in  the 
courts  of  civil  and  canon  law,  to  compel  the  appearance  of  a  de-  ^ 
fendant,  and  to  oblige  him  to  answer  upon  oath  the  allegations 
of  the  plaintiff,  contrary  to  one  of  the  first  principles  of  the 
common  law,  that  no  man  can  be  compelled  to  criminate  him- 
self. 

16.  It  is  well  known  how  averse  the    English  nation    al- 
ways was  from  any  alteration  of  their  ancient  customs  ;    and 
Aat  they  were  particularly  jealous  of  every  maxim  or  lule  tak- 
en firom  the  civilians  or  canonists,  which  was  attempted  to  ^***'r*i, 
be  introduced  or  substituted  in  the  room  of  the  common  law  ;  ^  * 
accordingly  we  find  that  this  innovation  did  not  pass  unnoticed  ; 
for  early  in  the  next  reign,  namely,  in  2  Hen.   lY.  the  com- 
mons took  notice  of  the%itroduction  of  this  writ  of  subpana^ 
and  presented  a  strong  petition  to  the  king  against  it ;    praying 
that  it  might  be  abolished :    to  which  King  Henry  IV.,  who 
was  not  then  firmly  settled  on  tiie  throne,  gave  a  palliating 
answer. 


\ 


264  TUle  XL  Use.  Ch.  I  $  17—20. 


^?*d.^fi4^*  1 7.  Another  petition  was  presented  by  the  commons  to  ¥mg 

Henry  T.  complaining  of  the  hardships  to  which  all  persons 
were  become  liable,  from  the  introduction  of  this  new  writ  of 
subpoena.  Observing  that  it  was  a  novelty  against  the  form  of 
the  common  law,  which  John  Waltham,  late  bishop  of  Balisbu* 
ry,  out  of  his  subtlety  found  out  and  began  ;  by  which  personsr 
were  compelled  to  answer  upon  oath,  pursuant  to  the  form  of 
the  civil  law,  and  the  law  of  the  holy  church  ;  praying  that 
those  who  sued  out  such  a  writ  should  insert  all  their  allega- 
tions ;  and  if  any  person  was  aggrieved  by  a  writ  of  this  kind^ 

»  392  in  Any  matter  which  was  determinable  at  common  ^aw,  that  he 

should  be  paid  the  sum  of  forty  pounds. 

To  this  petition  the  king  returned  an  answer  in  the  negative  ; 
by  which  means  the  writ  of  sfibpcma  was  firmly  establisbed, 
and  was  thenceforth  constantly  used  for  the  purpose  of  compel* 
ling  all  persons  to  declare  on  oath,  whether  tiiey  held  partic- 
ular lands  to  their  own  use,  or  to  the  use  of  another. 

18.  From  this  account  of  the  progress  of  uses,  it  evidently 
appears  that  the  ecfclesiastical  chancellors  adopted  the  princi* 
pies  of  the  civil  law,  in  the  support  and  construction  of  them  ; 
and  that  the  bishop  of  Salisbury  derived  the  idea  of  the  writ 
of  suhptma  returnable  into  Chancery,  from  that  law  of  Justin* 
ian  which  has  been  mentioned  in  a  preceding  part  of  this  chap- 
ter. 

19.  Notwithstanding  the  invention  of  the  writ  of  subpmna 
it  appears  that  the  Court  of  Chancery  did  not  Immediately  pos* 
sess  itself  of  that  absolute  jurisdiction  over  persons  enfeoffed  to 
uses,  which  it  afterwards  exercised  ;  for  in  the  rolls  of  parlia- 

4.161.  ment,  9  Hen.  V.  there  is  a  petition  from  William  Lord  Clyn* 

ton,  stating,  that  upon  his  going  on  an  expedition  to  Ireland* 
he  had  enfeoffed  William  De  La  Pool  of  all  his  lands,  for  the 
performance  of  his  will.  Pool  having  afterwards  refused  to 
comply  with  his  intentions,  was  personally  called  on  and  ex- 
amined in  parliament,  and  it  was  ordered  that  he  should  re-en^ 
feoff  Lord  Cljmton. 

20.  The  abuses  arising  from  the  writ  of  subpmna  were  in 
some  degree  restrained  by  the  statute  15  Hen.  VL  c.  4.,  wfaichf 
after  reciting  "that  divers  persons  had  been  greatly  vexed 
and  grieved  by  writs  of  subpana^  purchased  for  matters  deter- 

♦  S9S  minable  by  *the  common  law  of  the  Tand,  to  the  great  damage  of 

such  persons  so  vexed,  and  in  subversion  and  impediment  of  the 
(  common  law  ;"  it  was  enacted,  that  no  vmt  of  mbpana  should 
be  granted  until  surety  was  found  to  satisfy  the  party  so  griered 
and  vexed,  for  his  damages  and  expenses,  if  the  mattercould  not 
be  made  good  which  was  contained  in  the  bill, 
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Section  1. 

LORD  Bacon,  in  his  justly  celebrated  Beading  on  tlie  NatoM  of  a 
statute  of  uses,  obsenres,  that  it  is  tbe  nature  of  all  human  sci-  ^*  |^^^^^ 
ence  and  knowledge,  to  proceed  most  aafdy  by  negative  and  ex«  5. 
clufflve,  to  what  is  aflSrmatiye  and  inclusive  ;  and  then  say8» 
"  An  use  is  no  right,  title,  or  mterest  in  law,**  neither  jusin  re^ 
nor  €id  rem  ;  that  is,  neither  an  estate  nor  a  demand ;  so  that  it  ^  j^     ^^  ^. 
is  nothing  for  which  a  remedy  is  g^vea  by  the  course  of  the  oom- 
iBon  law  ;  being  a  species  of  property  totally  unknown  to  it,  and 
for  which  it  was  therefore  impossible  that  it  should  have  made 
any  provision. 

*2.  Lord  Bacon  then  proceeds  "to  state  affirmatively  what  %  *  39S 
use  is ;  and  after  giving  die  dc^nition  of  a  use  from  Plowden, 
namely  that  a  use  is  a  trust  reposed  by  any  person  in  the  terre- 
tenant,  that  he  may  suffisr  him  to  take  the  profits,  and  that  he 
will  perform  his  intent ;  he  says, ''  tinis  tet  douMum  fduciafiwl^  i 
ttse  is  an  ownership  in  trust ;  so  that  utm  et  status^  swe  po9M»h* 
sioy  poHus  differpint  aecundun  rationem  fori  quam  secundum  natu^ 
ram  rei :  for  that  one  of  them  is  in  court  of  law,  the  other  in 
court  of  conscience.'' 

3.  The  reason  why  the  cestui  que  we  hod  no  property  what* 
ever  by  the  common  law,  in  the  lands  given  to  his  use,  wai^  be^ 

Vx)L.  1.  84 


sst. 


266  Title  XL   Use.  Ch.  n.  §  3—7. 

cause  where  lands  were  legally  conveyed  to  one  person  to  tlie 
use  of  another,  the  limitation  of  the  use  was  deemed  absolutely 
void ;  as  it  only  derived  its  effect  from  the  declaration  of  the 
feoffor ;  whereas  no  legal  right  to  a  freehold  estate  in  lands 
could  be  ti-ansferred  without  the  ceremony  of  livery  of  seisin. 

4£dw.  4.3.  4^  Thus,  in  a  case  mentioned  in  the  year  books,  where  A. 
enfeoffed  B.  to  the  use  of  himself,  the  Judges  observe,  that  in 
Chancery  a  man  shall  have  his  remedy  according  to  conscience  ; 
but  in  the  Common  Pleas  and  the  King's  Bench,  it  was  other- 
wise ;  for  the  feoffee  should  have  the  land,  and  the  feoflbr  should 
have  nothing  against  his  own  feoffment,  though  it  was  only  upon 

349.  confidence.     It  is  said  in  Plowden,   that  by  the  common  law 

cestui  que  use  could  not  enter  upon  the  land ;  but  if  he  had  en* 
*  tered  the  feoffees  might  have  an  action  of  trespass  against  him, 
and  pumsh  him ;  for  the  land  as  fully  belonged  to  the  feoffees, 
x/  tts  if  there  had  been  no  use  of  it ;  so  that  if  the  feoffees  had 
ousted  the  cestui  que  use^  or  had  sued  him  for  taking  the  profits, 
he  would  not  have  any  answer  or  defence  at  the  common  law, 

*  396  but  *was  driven  to  seek  his  remedy  in  a  court  of  conscience. 

1  Rep,.  140  a,  g^  Although  the  cestui  que  use  was  generally  in  possession  of 
the  lands,  yet  he  was  only  considered  by  the  courts  of  common 
law  as  tenant  at  sufferance ;  his  title  to  the  land  was  of  so  low 
and  precarious  a  nature,  that  he  could  not  even  justify  the  sei« 
zing  of  cattle  for  trespass  ;  and  if  he  made  a  lease,  the  lessee 
might  plead  that  he  bad  nothing  in  the  land. 

6.  When  the  Court  of  Chancery  first  assumed  a  jurisdiction 
in  cases  of  uses,  it  went  no  farther  than  to  compel  payment  of 
the  rents  and  profits  to  the  cestui  que  use.  In  process  of  time  it 
proceeded  another  step,  and  established  it  as  a  rule,  that  the 
cestui  que  use  had  a  right  to  call  on  the  feoffees  to  uses  for  a  con* 
▼eysnce  of  the  estate  to  himself,  or  to  any  other  person  whom 
he  chose  to  appoint ;  and  also  to  compel  him  to  defend  the  title 
to  the  land.  Hence  Lord  Bacon  has  said,  that  a  use  consists 
of  three  parts :  "  The  first,  that  the  feoffee  will  suffer  the  feof- 
for to  take  the  profits :  The  second,  that  the  feoffee,  upon  re- 
quest of  the  feoffor,  or  notice  of  his  will,  will  execute  the  estates 
to  the  feoffor  or  his  heirs,  or  any  other  by  his  direction ;  The 
thirdj^  that  if  the  feoffee  be  disseised,  and  so  the  feoffor  disturbed, 
the  feoffee  will  re-enter,  or  bring  an  action  to  recontinue  the 
possession.  So  that  those  three,  pernancy  of  the  profits,  exe- 
cution of  estates,  and  defence  of  the  land,  are  the  three  points  of 
a  trust  or  use." 

7.  As  to  the  legal  estate  in  the  land,  it  was  vested  in  the 
y^  feoffee  to  uses,  who  performed  the  feudal  duties,  and  who  was  in 

.  every  respect  deemed  to  be  the  tenant  of  the  fee«    It  was  liable 
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to  all  his  iQCumbrances  ;  his  widow  was  entitled  to  dower  out 

of  it ,  if  he  died  leaving  anr  infant  heir,  the  lord,   as  guardian 

to  the  ^infiint  became  entitled  to  the  lands ;  and  if  he  was  at-  *  S97 

tainted  of  treason  or  felony,  they  were  forfeited, 

8.  The  right  in  conscience  and  equity  to  the  rents  and  pro-  Neicefsity  of 
fits  of  land,  which  constituted  a  use,  was  not  issuing  out  of  the  in  the  penon. 
land,  but  was  collateral  thereto,   and  only  annexed  in  privity   to  J  *^*P*  ^^  " 
a  paticular  estate  in  the  land  ;  that  is,  the  use  was  not  so  at- poph.  7t. 
teched  to  the  land,  that  when  once  created,  it  must  still  have  ex- 
isted, into  whose  hands  soever  the  lands   passed  ;  as  in  the  case 

of  a  rent  or  right  of  common.  But  it  was  created  by  a  confi- 
dence in  the  original  feoffee,  and  continued  to  be  annexed  to  the 
same  estate,  as  long  as  that  confidence  subsisted,  and  the  estate 
of  the  feoffees  remained  unaltered.  So  that  to  the  execution  of 
a  use,  two  things  were  absolutely  necessary  ;  namely,  confidence 
in  the  person,  and  privity  of  estate. 

9.  Confidence  in  the  person  signified  the  trust  reposed  in  the 
feoffees,  which  arose  from  the  notice  given  them  of  the  use,  and 
of  the  persons  who  were  intended  to  be  benefited  by  the  feoff- 
ment. This  confidence  was  sometimes  expressed,  and  sometimes 
implied.  Thus,  if  a  feoffee  to  uses  enfeoffed  another  person  of 
land,  who  had  notice  of  the  uses  to  which  such  land  was  liable, 
without  any  consideratbn ;  the  new  feoffee  took  it  under  an  im- 
plied confidence,  and  was  compellable  to  execute  the  use.  For  ^  ^*P'  *^^  «• 
it  was  resolved,  that  wherever  Uiere  were  feoffees  to  a  use  ;  their 

heirs  and  feoffees,  and  all  who  come  into  the  land  under  them  in 

the  per,  without  consideration,  provided  they  had  notice  of  the 

use,  should  be  seised  to  such  use,  and  be  compelled  in  Chancery 

to  execute  it.     But  if  a  feoffee  to  uses  enfeoffed  a  stranger  of 

the  land  for  valuable  consideration,  who  had  no  notice  of  the  use; 

as  there  was  no  confidence  in  the  person,  ^either  expressed  or  «  3gg 

implied,  the  use  was  destroyed ;  nor  could  the  new  feoffee  be 

compelled  to  execute  it. 

10.  If  a  stranger  purchased  lands  from  a  feoffee  to  uses,  for  Idem, 
a  valuable  connderation ;  yet  if  he  had  notice  of  the  former 
uses,  he  would  be  compelled  to  perform  them.  For  although  the 
consideration  implied  a  seisin  to  his  own  use,  yet  the  notice  of 

the  former  uses  was  a  circumste^nce  which,  in  a  court  of  equity, 
would  render  him  liable  to  the  performance  of  them. 

11.  The  idea  of  confidence  in  the  person  was  at  first  ex- 
tremely limited,  as  it  only  extended  to  the  original  feoffee. 
Lord  Bacon  says,  in  8  Edw.  IV.  the  Judges  were  of  opinion, 
that  a  subptma  did  not  lie  against  the  heir  of  the  feoffee,  who 
was  in  by  law  ;  but  that  the  cesttd  que  use  was  driven  to  his  bill 
in  parliament.     It  was  however  settled,  in  the  reign  of  Hen. 

VI.,  that  a  subpcsna  would  lie  afamst  all  those  who  came  in  in  KeUw.  42. 
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the  psTf  without  paying  a  valuable  consideration  ;  and  also 
against  all  those  who  had  notice  of  the  former  uses,  although 
they  did  pay  a  valuable  consideration. 

12.  With  respect  to  privity  of  estate,  it  is  to  be  observed,  that 
a  use  was  a  thing  collaterid  to  the  land,  and  only  annexed  to  a 
particular  estate  in  the  land,  not  to  the  mere  possession  hereof ; 
so  that  whenever  that  particular  estate  in  the  land  to  which  the 
use  was  originally  annexed,  was  destroyed,  the  use  itself  waa 
destroyed.  Thus,  where  a  person  came  into  the  same  estate 
whereof  the  feoffee  to  uses  was  seised,  by  contract  or  agreement 
with  him,  such  person  was  liable  to  the  performance  of  &e  uses  ; 
but  if  he  came  in  of  any  other  estate  than  that  whereof  the  feoffee 
to  uses  was  seised,  although  he  had  full  notice  of  the  use,  yet  the 
privity  of  estate  was  thereby  destroyed  ;  *and  consequently  the 
lands  were  no  longer  liable  to  the  uses. 

13.  It  followed  from  these  principles,  that  where  a  fe<^ee 
to  uses  was  disseised,  the  disseisor  could  not  be  compelled  in 
Chancery  to  execute  the  use,  because  the  privity  of  estate  was 
destroyed  ;  for  the  disseisor  came  in  in  the  poaty  that  is,  he  did 
not  claim  by  or  from  the  feoffee  to  uses,  but  came  in  of  an  es- 
tate paramount  to  that  of  such  feofifee.  On  the  other  hand,  if  a 
person  was  disseised  of  lands  which  were  liable  to  a  rent,  right 
of  common,  or  any  other  property  of  that  kind,  the  lands  would 
still  continue  subject  to  those  charges,  notwithstanding  the  dis- 
seisin ;  because  they  were  annexed  to  the  possession  of  the  land. 

14.  In  the  same  manner,  where  a  feoffee  to  uses  died  widiout 
heirs,  or  committed  a  forfeiture,  or  married  ;  neither  the  lord 
who  entered  for  his  escheat  or  forfeiture,  nor  the  husband  who 
claimed  the  lands  as  tenant  by  the  curtesy,  nor  the  wife  who  was 
assigned  her  dower,  were  liable  to  peiform  the  trust,  because 
they  were  not  in  in  the  per,  that  is,  in  privity  of  the  estate  to 
which  the  use  was  annexed  ;  but  claimed  an  estate  paramount  to 
-that  which  was  liable  to  the  use. 

15.  With  respect  tothepersobs  who  were  capable  of  being 
feoffees  to  uses,  all  private  persons  whom  the  common  law  ena- 
bled to  take  lands  by  feoffment,  might  be  seised  to  a  use,  and 
tvere  compellable  in  Chancery  to  execute  it.  Thus  Lord  Ba- 
con says,  ^^  A  feme  Covert,  and  an  mfant,  though  under  years 
of  discretion,  may  be  seised  to  an  use ;  for  as  weH  as  land 
might  descend  unto  them  from  a  feoffee  to  use,  so  may  they  ori- 
ginally be  enfeoffed  to  a  use.'' 

16.  A  corporate  body  could  not  be  seised  to  a  use,  because 
the  Court  of  Chancery  could  not  issue  any  ^proceas  against 
them,  for  the  execution  of  it.  And  a  corporation  oannot  be  in** 
tended  to  be  seised  to  any  other's  use. 
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17.  Neither  the  kingy  nor  queen  regnant,  on  account  of  their  Tear  Book^ 
Toy  &1  capacity,  could  be  seised  to  any  use  but  their  own  :  that  b,  -1^^^'  '*• 
they  might  hold  the  lands,  but  were  not  compellable  to  execute 

the  use  ;  as  no  process  could  be  awarded  against  them  .by  the 
Court  of  Chancery. 

18.  When  King  Richard  III.  was  Duke  of  Gloucester,  he 
had  been  frequently  made  feoffee  to  uses ;  therefore,  upon  his 
accession  to  the  throne,  he  would  have  been  entitled  to  hold  the 
lands  discharged  of  the  uses.  To  obviate  so  notorious  an  in- 
justice, an  act  of  parliament  was  immediately  passed,  stat  1 
Rich.  III.  c.  5.,  by  which  it  was  enacted,  that  where  the  king 
had  been  so  enfeoffed  jointly  with  other  persons,  the  lands  should 
vest  in  the  other  feoffees,  as  if  he  had  never  been  named  ;  and 
that  where  the  king  stood  solely  enfeoffed,  the  estate  itself  should 
▼est  In  the  c^lui  que  use^  in  like  manner  as  he  had  the  use. 

19.  A  queen  consort  could  not  be  seised  to  a  use  ;  for  al-  ^^^  R«ad. 
though  she  was  enabled  to  grant  and  purchase  without  the  king, 

yet  in  regard  of  the  government  and  interest  which  the  king  had 
in  her  possessions,  she  could  not  be  seised  to  a  use. 

20.  With  respect  to  the  species  of  property  which  might  be  What  might 
conveyed  to  uses,  it  was  held,  that  nothing  whereof  the  use  was  to^iJ!^"!*^* 
inseparable  from  the  possession,  such  as  annuities,  ways,  com- 
mons, &C.  qu(B  ipso  usu  consumwUuTf  could  be  granted  to  a  use  : 

but  that  all  corporeal  inheritances,  as  also  incorporeal  heredita^  w.  Jones, 
ments,  liiiich  were  in  esse^  as  rents,  advowsons  in  gross,  local 
liberties  and  iranchises,  might  be  conveyed  to  uses. 

*21.  A  use  being  a  species  of  property  totally  unknown  to  the  ^  ^1 

common  law,  and  owing  its  existence  to  the  equitable  jurisdiction  ^^i^^  y^ 
of  the  Court  of  Chancery,  the  rules  by  which  uses  were  govern-  which  Uwi 
cd,  were  derived  from  the  civil  law  ;  and  differed  materially  ^^^^  gfoyem- 
from  those  by  which  real  property  was  regulated  in  the  courts  Bac.  Read* 
of  common  law.     Hence  Lord  Bacon  has  observed,  that  uses  ^^* 
stood  upon  their  own  reasons,  utterly  difiering  from  cases  of 
possesion. 

23.  By  the  common  law  a  feoffment  b  good  without  any  Could  not 
consideration  ;  but  Lord  Bacon  observes,  it  was  established  in  ^'..L^'*?^ 
Chancery  that  a  use  could  not  be  rused  without  a  sufficient  con-  Considera- 
sideration  ;  a  doctrine  evidently  taken  from  the  maxim  of  the  ||^"* 
civil  law,   ex  nudo  pacto  non  oritur  actio.     In  consequence  of  (isjohm. 
this  rule,  the  Court  of  Chancery  would  not  compel  the  execu-  ^?J-  ^^^r" 
tion  of  a  use,  unless  it  had  been  raised  for  a  good  or  valuable  431.) 
consideration  ;  for  that  would  be  to  enforce  donum  gratuitum,        ^•'^  ^^^^ 

23.  Although  a  use  was  but  a  right,  and  could  only  be  con*  luad.  16. 
sideted  bs  a  chose  in  acHon,  which,  according  to  the  principles 
of  the  common  law,  is  neither    transferrable  nor  assignable^ 
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yet  a  use  might  be  aliened ;  and  Lord  Bacon  observes,  that 
there  are  two  instances  where  a  right  to  a  use  was  allowed  to 
be  transferred  ;  for  as  no  action  at  law  could  arise  from  such  a 
transfer,  there  was  no  danger  of  maintenance. 

24.  It  frequently  happened  that  cestui  que  use  being  in  posses- 
sion, aliened  the  lands,  and  afterwards  the  feoffees  entered  ; 
which  gave  rise  to  several  vexatious  suits  in  Chancery.  To 
remedy  this  inconvenience,  the  statute  1  Rich.  III.  c.  l.gfave 
the  cestui  que  use  in  possession  a  power  of  alienating  the  legal 
estate,  without  the  consent  or  concurrence  of  the  feojBTees. 
402  *25.  A  use  might  be  transferred  by  one  person  to  another, 

by  any  species  of  deed  or  writing.  And  from  its  nature^  it  was 
impossible  that  it  could  be  the  subject  of  a  feoffment,  with  liv- 
ery of  seisin. 

26.  Lord  Bacon  says,  there  is  no  case  at  common  law,  where 
a  pe)*son  can  take  under  a  deed,  unless  he  is  a  party  to  it ; 
Tit.  3f .  c,  2.    whereas  a  use  might  be  declared  to  a  person  who  was  not  a  par- 
ty to  the  deed,  by  which  the  use  was  raised  ;  because  a  con- 
Without         veyance  to  a  use  was  nothing  but  a  publication  of  a  trust. 
\Vords  of  87.  In  the  alienation  of  uses  none  of  those  technical  words, 

1  Rep.  87  V    ^hicb  ^^^  I^^  requires  in  the  limitation  of  particular  estates, 
JOG  b.  were  deemed  necessary.     Thus  a  use  might  be  limited  in  fee 

simple,  without  the  word  heirs  ;  for  if  a  sufficient  consideration 
was  given,  the  Court  of  Chancery  would  decree  the  absolute 
property  of  the  use  to  be  well  vested  in  the  purchase]*    And  as 
a  use  was  a  thing   which  consisted  merely  in  confidence  and 
privity,  and  was  not  held  by  any  tenure,  the  rules  of  the  com- 
mon law  were  not  violated. 
by^Mat^cr  °^*      28.  A  use  might  be  limited  m  such  a  manner  as  to  change 
aubsequeDt.     from  one  person  to  another,  upon  the  happening  of  some  future 
Feoff^l  Use  ^^^^^     That  a  use  might  be  limited  to  A.  and  his  heirs,  until 
pi.  30.  some  particular  event  should  happen,  and  then  to  B.  and  his 

Jcnk.*^?:ent     ^^^     ^^^  although  the  rules  of  the  common  law  do  not  allow 
a.  sz,  an  estate  in  fee  simple  to  be  limited  after  an  estate  in  fee  sim- 

Read.  18.        P'^  >  y^^  *^^  Court  of  Chancery  admitted  this  species  of  lim- 
itation to  be  good  in  the  case  of  a  use,  because,  as  Lord  Bacon 
observes,  "  things  may  be  avoided  and  determined  by  the  cere- 
monies and  acts  like  unto  those  by  which  they  are  created  and 
♦  Ai\<k  raised  :  that  which  passeth  by  livery  ought  to  be  avoided  by 

entry  ;  that  which  passeth  by  *grant^  by  claim. ;  that  which 
passeth  by  way  of  charge,  detennineth  by  way  of  discharge. 
And  so  a  use,  which  is  raised  but  by  declaration  or  limitation, 
may  cease  by  words  of  declaration,  or  limitation  as  the  civil 
law  saith  ;  in  his  magis  cansentaneum  est  ut  Osdem  modis  res  iis^ 
solvantur  quibus  canstituantur. 
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29.  If  an  estate  had  been  limited  at  common  law  to  a  man,  Might  com- 
and  to  such  woman  as  he  should  afterwards  marry,  the  man  /utwo, 
would  have  taken  the  whole ;  because  a  freehold  estate  could  ^  '^•P-  '^^  * 
not  be  created  to  commence  in  futuro.      But  the   limitation  nep.  )89.) 
of  a  use  in  this  manner  would  have  been  good.     So  if  a  man  1<1*  i35^. 

Tit    16   c   A 

had  made  a  feoffment  to  the  use  of  one  for  years,   and  after  * 

to  the  use  of  the   right  heirs  of  J.  B.,  this  limitation  had  been 
good. 

30.  It  was  determined    upon  the    same   principles,  that    a  Wererevoca- 
power  of  revocation  might  be  annexed  to  the  limitation  of  a  use ;     ^' 


by  which  means  the  grantor  might  at  any  future  time  vevoke  ilnat.  237  a. 

66 


the  uses  he  had  declared,  and  limit  new  uses  to  other  persons ; 


which  the  feoffee  to  uses  was  bound  to  execute. 

31.  A  use  not  being  considered  as  an  estate  in  the  land,  was   Not  an 
not  an  object  of  tenure ;  and  was  therefore  freed  from  all  those  xenurt,**^ 
oppressive  burthens  which  were  introduced  into  England  by 

the  Normans,  as  consequences  of  the  feudal  system.  Thus  if  Di«Mrt.  c.  2. 
a  cestui  que  use  was  attainted  of  treason  or  felony,  the  use  was  '  ^'  • 
not  forfeited,  either  to  the  king  or  to  the  lord  of  the  fee ;  be- 
cause a  use  was  not  held  of  any  person.  Therefore  in  some 
general  acts  of  parliament  relating  to  treason,  as  that  of  21  Rich. 
II.  c.  3.  and  in  most  particular  acts  of  attainder  passed  after 
that  time,  there  was  a  special  provision  made,  that  the  persons  at- 
tainted should  forfeit  all  lands  whereof  they,  or  any  to  their  use, 
were  seised.     In  most  of  *those  acts  provision  was  also  made  *  ^^^ 

to  save  from  forfeiture  such  lands  whereof  the  persons  attainted 
were  seised  to  the  use  of  olhers. 

32.  In  the  same  manner  if  a  cestui  que  use  died,  leaving  a 
son  or  a  daughter  within  age,  the  lord  had  not  the  wardship 
or  marriage  of  the  heir,  or  a  relief  on  the  death  of  the  ancestor  : 
nor  could  he  claim  the  lands  as  an  escheat,  on  the  death  of  the 
cestui  que  use  without  heirs. 

33.  After  the  ecclesiastics  had  been  restrained  by  the  sta- 
tute 15  Rich.  II.  c.  5.  from  acquiring  the  use  of  lands,  it 
might  be  supposed  that  the  practice  of  conveying  lands  to  uses 
would  have  ceased  ;  but  it  was  soon  found  that  this  was  the 
most  effectual  mode  of  evading  the  hardships  of  the  feudal 
tenures ;  and  also  of  securing  estates  from  forfeiture  for  high 
treason.  So  that  during  the  contests  between  the  houses  of  Unit.  272  a. 
Toric  and  Lancaster,  as  it  was  the  constant  practice  to  attaint 

the  vanquished,  almost  all  the  lands  in  England  were  conveyed 

to  uses.  KT  .     . ,    ^ 

34.  Another  circumstance  attending  a  use  was,   that  the  to  Dower  or 
husband  or  wife  of  a  cestui  <7ti6  tf«e  could  neither  be   tenant  by  ^"V*!^ic^ 
the  curtesy,  nor  tenant  in  dower  of  the  use,  because  the  cestui  Tit.  5  &  6. 
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Tit.  7.  c.  1. 

^ot  Extendi- 
ble, or  Attets* 

1  Rep.  19t  6. 
1  iDtt.  374  6. 

*   405 

Devisable. 
Read.  30.  1. 
Repw  12S  b. 


Mich.  18 

Deecendibte. 
Bac.  Read. 
11.  Ilnst. 
14  6. 


Tit.  29. 


S  Rol.  Abw 
780. 


Incoorenieii' 
cea  of  Usei. 


♦  406 


qxu  use  had  no  legal  seisin  of  the  land.  This  was  a  griev- 
ance much  complained  of;  therefore  it  became  cttstomary,  when 
most  estates  in  the  kingdom  were  vested  in  feoffees  to  uses,  to 
settle  some  estate,  before  marriage,  on  the  husband  and  wiie 
for  their  lives  ;  which,  as  we  have  seen,  gave  rise  to  the  mod« 
em  jointure. 

35.  A  use  was  not  extendible,  because  there  was  no  process 
at  common  law  but  against  legal  estates ;  for  uses  were  mere 
creatures  of  equity  ;  so  that  many  persons  conveyed  their  lands 
to  uses,  for  the  purpose  of  defrauding  their  creditors :  and  as 
a  use  *was  neither  a  chattel  nor  an  hereditament,  it  was  not 
assets  to  executors,  or  to  the  heir. 

36.  Uses  were  devisable,  although  at  that  time  lands  were 
not ;  and  Lord  Bacon  observes,  that  one  of  the  reasons  why  so 
much  land  was  conveyed  to  uses  was,  because  persons  acquired 
by  that  mean«  a  power  of  disposing  of  their  property  by  will; 
which  enabled  them  to  make  a  much  better  provision  for  their 
families,  than  they  could  otherwise  have  done. 

37.  One  of  the  first  cases  in  the  year  books  respecting  uses 
was  this :— -A  woman  who  had  made  a  feoffment  to  uses,  after- 
wards married,  and  by  her  will  directed  that  her  feoffees  should 
convey  the  legal  estate  to  her  husband.  It  was  adjudged  that 
the  will  was  void  at  law,  being  made  by  a  feme  covert ;  there- 
fore should  also  be  void  in  Chancery. 

38.  There  was,  however,  one  instance  in  wMch  the  Court 
of  Chancery  followed  the  rules  of  the  common  law  in  cases  of 
uses ;  for  it  was  held  that  they  descended  in  the  same  manner, 
as  legal  estates,  the  doctrine  of  the  half  blood  was  allowed  to 
take  place,  and  even  local  customs  were  left  unviolated  in  this 
instance ;  for  where  a  cestui  que  use  of  lands  held  in  gavelkind 
or  borough  english  died,  leaving  several  sons,  the  use  descend- 
ed either  to  all  of  them,  or  to  the  youngest,  according  to  die 
custom. 

39.  So  where  a  person  seised  ex  parte  matema  made  a  feoff- 
ment to  uses,  Ae  use  descended  to  the  heirs  ex  parte  matsr^ 
na^  in  the  same  manner  as  the  legal  estate  would  have  done» 

40.  Thus  stood  the  doctrine  of  uses,  as  regulated  and  seU 
tied  by  the  Court  of  Chancery ;  in  tins  state  it  was  in  some 
instances  applied  to  very  useful  purposes,  by  removing  tbs 
restraints  on  alienadon,  and  enabling  the  proprietors  of  red 
property  to  exercise  *several  powers  over  it,  which  were  not 
allowed  by  the  rules  of  the  common  law.  But  uses  became  so 
general,  and  were  applied  to  such  bad  purposes,  that  at  length 
they  were  productive  of  very  great  grievances.  Feoffments  to 
uses  were  usually  made  in  a  secret  manner ;  so  that  where  s 
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person  had  cause  to  sue  for  land,  he  could  not  find  out  the  le- 
gal tenant,  against  whom  he  was  to  hring  his  pr<Bc^  ;  wid- 
ows were  deprived  of  their  dower,  husbands  Of  their  curtesy ; 
creditors  were  defirauded,  the  king  and  the  other  feudal  lords 
lost  the  profits  of  their  tenures  ;  their  wardships,  marriages, 
and  reliefs  ;  and  an  universal  obscurity  and  confusion  of  titles 
prevailed ;  by  which  means  purchases  for  valuable  conrndera- 
tion  were  firequently  defeated. 

41.  As  a  remedy  for  these  inconveniences,  several  statutes  Statute 
were  made  to  subject  uses  to  the  same  rules  as  real  estates,  eay  them* 
By  the  statute  50  Edw.  III.  it  was  enacted,  that  where  persons 
conveyed  their  tenements  to  their  friends  by  collusion,  to  have 

the  profits  at  their  will,  their  creditors  should  have  execution  of 
such  tenements,  as  if  no  such  gifts  had  been  made.  Two  other 
statutes  of  the  same  kind  were  made,  1  Rich.  IL  c.  9.  and  2 
Rich.  II.  Stat.  2.  c.  3. 

42.  By  the  statute  1  Rich.  III.  c.  1.  reciting  that  by  privy 
and  unknown  feofiments,  great  insecurity,  trouble,  costs,  and 
grievous  vexations  daily  grew ;  it  was  enacted,  that  all  acts 
and  conveyances  made  by  persons  having  only  the  use  of  lands, 
should  be  good  and  effectual,  not  only  against  the  persons  mak- 
ing such  acts,  but  also  against  all  persons  having  or  claiming 
any  estate  or  interest  in  the  same,  to  the  use  of  those  who  should 
make  such  acts. 

43.  By  the  statute  1  Hen.  YIL,  reciting  that  whereas  divers 
of  the  king's  subjects,  having  cause  *of  action  by  formedon,  &c., 
were  defrauded  and  delayed  of  their  said  actions,  and  oftentimes 
without  remedy,  because  of  feoffments  made  of  the  same  lands 
and  tenements  to  persons  unknown,  &c.  ;  it  was  enacted,  that 
the  demandant,  in  every  such  case,  should  have  his  action 
against  the  pernor  or  pernors  of  the  profits  of  the  lands  or  tene* 
ments  demanded,  whereof  any  person  or  persons  had  been  en» 
feoffed  to  his  or  their  use.  ^ 

44.  By  the  statute  4  Hen.  YIL  c.  17.  it  was  enacted,  that  if 
any  person  or  persons  should  be  seised  of  any  estate  of  inheri- 
tance, being  tenant  immediate  to  the  lords  of  any  castles,  &c. 
holden  by  knight-service,  to  the  use  of  any  other  person  or  per- 
sons, and  of  his  heirs  only,  and  he  to  whose  use  he  or  they  were 
so  seised  dieth,  his  heir  being  within  age,  no  wiU  by  him  declar- 
ed»  nor  made  in  his  life  touching  the  premises  ;  the  lord  of  whom 
such  castles,  &c.  were  holden  immediately,  should  have  a  writ  of 
right  of  ward,  as  well  for  the  body  as  for  the  land,  as  the  lord 
should  have  had  if  the  same  ancestor  had  been  in  possession  of 
the  estate,  so  being  in  use  at  the  time  of  his  death,  and  no  such 
estate  to  hb  use  made  :  and  that  if  any  such  heir  was  of  full 

Tot.  I.  35  . 
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age  at  the  death  of  his  ancestor,  to  pay  relief  as  his  ancestor, 
whose  heir  he  was,  would  hare  paid  if  he  had  been  in  possession 
of  that  estate,  so  being  in  use  at  the  time  of  his  death,  and  no 
such  estate  to  his  use  made  or  had. 

46.  By  the  statute  19  Hen.  VII.  c.  15.  it  was  enacted,  that 
it  should  be  lawful  for  every  sheriff,  or  other  officer  to  whom  any 
writ  or  piecept  should  be  directed,  at  the  suit  of  any  person  or 
persons,  to  have  execution  of  any  lands,  tenements,  or  other  he* 
*  408  reditaments,  ^against  any  person  or  persons,  upon  any  condem- 
nation, statute  merchant,  &c.,  to  make  and  deliver  execution 
unto  the  party  in  that  behalf  suing,  of  all  such  lands  and  tene- 
ments as  any  other  person  or  persons  were  in  any  manner  seis- 
ed^  to  the  only  use  of  him  against  whom  execution  was  so  sued. 


■«« 


TITLE  XI. 


USE. 


CHAP.  III. 


Of  the  Statute  27  Henry  Fill,  of  Uees. 


I.  Statement  of  the  Statute. 

7.  Circumitances  necesiary  to  ita 

Operation. ' 

8.  1  def^.  A  Person  eeised  to  a  Uie* 

9.  What  Persona  maj  be  seised  to 
Uses. 

t3.  Ol  what  Estate. 
14.  Estate  Tail. 
19.  Estate  for  Life. 


2&  What  may  be  conveyed  to  Uses. 
28.  S  deg.  A  Cestui  que  use  tn  e##e» 
31.  In  what  Cases  the  Statute  ope- 
rates. 

39.  3  deg.  A  Use  tn  cms. 

40.  The  Statute  then  transfers  the 
actual  Seisin. 

43.  SaTiog  of  all  former  Estate*. 


Section  1. 

NOTWITHSTANDING  the   variety    of  statutes   by  ^•^stitSte.''' 
which  it  was  endeavoured  to  make  uses  subject  to  the  rules  of  the 
common  law,  yet  means  were  found  of  evading  them,  particu- 
larly in  cases  of  marriages,   wardships^  and  relieft ;  for  in  the 
statute  4  Hen.  VIL,  for  enabling  lords  to  have  the  wardship  of  ante,o»  2. 
persons  entitled  to  a  use  only,  an  exception  was  inserted  where  *     ' 
the  ancestor  had  made  a  wQl,  of  which  many  persons  took  ad* 
vantage,  to  the  great  detriment  of  the  king,  and  the  chief  lords,  y^^^  j^  ^^ 

2.  It  is  mentioned  in  Burnet's  History  of  the  Reformation,  s  Leon.  16. 
and  also  by  Mr  Justice  Harper,  that  Kng  Henry  VIIL,  in  the 

SSd  year  of  his  reign,  caused  a  bill  to  be  brought  into  parlia- 
ment to  remedy  the  abuses  that  arose  from  the  universal  prac- 
tice which  then  prevmled  of  making  feoflfaients  to  uses  ;  but  that 
it  was  rejected  by  the  Commons. 

3.  *Four  years  after,  parliament  passed  the  statute  27  Hen. 
Tin.  c.  10.  entitled,  "  An  act  concerning  uses  and  wills»'' 
usually  called  the  Statutes  of  Uses ;  reciting  that  by  the  common 
law  lands  were  not  devisable  by  will,  nor  ought  to  be  trans- 
ferred by  livery  of  seisin ;  yet  nevertheless  divers  and  sun- 
dry imaginations,  subtle  inventions  and  practices,  had  been  used 
whereby  the.  hereditaments  of  the  realm  had  been  conveyed  by 
fraudulent  feoffinents,  fines,  recoveries,  and  other  assurances, 
and  also  by  wills  and  testaments  ;  by  reason  whereof  heirs  had 
been  unjustly  disinherited,  the  lords  had  lost  their  wards,  mar- 
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riages,  relie&,  heriots,  escheats^  aids,  &c.  ;  married  men  bad 
lost  their  tenancies  by  the  curtesy,  widows  their  dower  ;  and 
manifest  perjuries  were  committed. 

4.  It  is  therefore  enacted,  ($  1.)  **  That  where  any  person 
or  persons  stood  or  was  seised,  or  at  any  time  thereafter  should 
happen  to  be  seised,  of  and  in  any  honors,  manors,  lands,  tene- 
ments, rents,  services,  reversions,  remainders,  or  other  bereft- 
aments,  to  the  use,  confidence,  or  trust  of  any  person  or  persons, 
or  of  any  body  poUtic,  by  reason  of  any  bargain,  sale,  feojBhient, 
fine,  recovery,  covenant,  contract,  agreement,  will,  or  other- 
wise,  by  any  manner  or  means  whatever  it  be  ;  that  in  every 
^  such  case,  all  and  every  such  person  and  persons,  and  bodies 
politic,  that  had  or  thereafter  should  have  any  such  use,  confi- 
dence, or  trust,  in  fee  simple  or  fee  tail,  term  of  life,  or  for  years, 
or  otherwise,  or  any  use,  trust  or  confidence  in  remsupder  or  re- 
Tersdon,  should  from  thenceforth  stand  and  be  seised,  deemed 
and  a<^udged,  in  lawful  seisin,  estate,  and  possesion  of  and  in 
the  same  honors,  castles,  &c*  to  all  intents,  constructions,  and 
purposes  in  the  law,  of  and  in  such  like  estates  as  they  had  or 
*  41 1  should  have  in  use,  trust,  or  confidence  of  or  in  the  ''^same  ;  and 

tiiat  the  estate,  right,  title,  interest,  and  possession  that  was  in 
such  person  or  persons,  that  were  or  thereafter  should  be  seised 
of  any  lands,  tenements,  or  hereditaments,  to  the  use,  confidence, 
'  or  trust  of  any  such  person  or  persons,  or  of  any  body  politic, 
to  be  from  thenceforth  clearly  deemed  and  adjudged  to  be  in  him 
or  them  that  had  or  thereafter  should  have  such  use,  confidence, 
or  trust,  after  such  quality,  manner,  form,  and  condition,  as 
they  had  before,  in  or  to  the  use,  confidence,  or  trust  that  was 
m  them. 
k%  "^     •*  Where  divers  and  many  persons  were  or  thereafter  should 

happen  to  be  jointly  sebed  of  and  in  any  lands,  tenements,  rents, 
reversions,  remainders,  or  other  hereditaments,   to  the  use,  con- 
fidence, or  trust  of  any  of  them  that  were  so  jointly  seised ; 
\  that  in  every  such  case,  that  those  person  or  persons  which  had 

or  thereafter  should  have  any  such  use,  confidence,  or  trust  in 
any  such  lands,  &c.  should  from  thenceforth  have,  and  be  deem- 
ed and  adjudged  to  have,  only  to  him  or  ihem  that  had  or 
thereafter  should  have  any  such  use,  confidence,  or  trust,  such 
estate,  possession,  and  seisin  of  and  in  the  same  lands,  &c.  in 
like  nature,  manner,  form,  condition  and  course,  as  he  or  they 
had  before  in  the  us|e,  confidence,  or  trust  of  the  same  lands, 
tenements,  or  hereditaments," 

6.  It  is  evident  from  the  words  of  this  statute,  that  the  in- 
tention  of  the  legislature  was,  entirely  to  abolish  uses,  by  des- 
troying the  estate  of  the  feoffees  to  .  uses,  and  transferring  it 
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from  tbem  to  the  cestuis  que  we  /  by  which  means  the  use  *  ^•*"*  ^'''• 

should  be  changed  into  a  legal  estate  :  and  the  statute  has  so 

far  answered  the  intention  of  the  makers  of  it,  that  no  uscf, 

upon  which  the  statute  operates,  can  exist  in  its  former  state 

for  more  than  an  instant ;  as  the  legal  seisin  and  possession    , 

*of  the  land  must  become  united  to  it  immediately  upon  its    -     *  413 

creation. 

6.  It  therefore  followed,  that  where  this  statute  operated, 
lands  conveyed  to  uses  could  never  in  future  become  liable  to 
the  charges  or  incumbrances  of  the  feoffees.  But,  on  the  other 
hand,  they  would  be  always  subject  to  the  charges  and  incum«* 
brances  of  the  cestui  que  use^  and  to  all  the  rules  of  the  com- 
mon law  ;  so  that  they  ceased  to  be  devisable  ;  and  by  that 
means  the  great  object  of  king  Henry  VIII.  was  attained  ; 
which  was,  to  preserve  his  right  to  wardship,  and  other  feudal 
profits,  out  of  the  lands  of  the  nobility. 

7.  There  are  three  circumstances  necessary  to  the  execution  ces  neceisarj 
of  a  use  by  this  statute.     1st,  A  person  seised  to  the  use  of  *?  **>  ^P****" 
some  other  person.     2d,  A  cestui  que  use  in  esse  ;  and  3d,  A 

use  in  esse^  in  possession,  remainder,  or  reversion.  i  Rep.  126  a. 

8.  With  respect  to  the  first  of  these  circumstances,  the  words 

of  the  statute  expressly  require  it ;  these  are,  "  Where  any  Perroo  seised 
person  or  persons  stand  or  be  seised,  or  at  any  time  hereafter  *©  a  use. 
shall  happen  to  be  seised,  of  and  in  any  honors,  &c.  to  the  use, 
confidence,  or  trust  of  any  other  person  or  persons,"  &c.  It  will 
however  be  necessary  in  this  place  to  inquire  ;  first.  What 
persons  are  capable  of  being  seised  to  uses :  secondly,  Of  what 
estate  or  interest  they  can  be  seised  to  uses. 

9.  All  those  who  were  capable  of  being  seised  to  uses  before 

the  statute,  may  still  be  seised  to  a  use  ;  on  the  other  side,  all  sons^may  be 
those  who  were  incapable  of  bemg  seised  to  uses  before  the  stat-  ><>*«^  ^^ 
ue,  still  labour  under  the  same  incapacity.  '^'* 

10.  It  has  been  stated,  that  neither  the  king  nor  the  queen 
could  before  the  statute,  have  been  seised  to  a  use  ;  or  rather 

were  not  compellable  to  execute  ^the  use.     This  law  continued         *  A\i 
after  the  statute  ;  and  a  singular  case  arose  in  35  Eliz.  res* 
pecting  the  prerogative  of  the  crown  to  hold  lands  dicharged  of 
all  uses. 

11.  A.  committed  high  treason  in  18  Eliz.,  for  which  he  pi^b's  Cas* 
was  attainted  in  26  Eliz.     Between  the  treason  and  the  attain-  ^<^'   ^^* 
der,  a  fine  was  levied  to  him  by  6.  of  certain  lands,  to  the  use  ,1, 7. ' 

of  B.  and  his  wife  (who  was  sister  to  A.)  and  of  the  heirs  of  the 
said  B.  afterwards  B.  bargained  and  sold  the  lands  to  J.  &.  for 
money.  Upon  discovery  of  the  treason  and  the  attainder  of  A.  the 
purchaser  was  advised  by  Plowden,  Popham,  and  many  others. 
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that  the  land  was  in  the  qneen ;  because  the  queen  was  entitlcsd 
to  all  the  lands  that  traitors  had,  at  the  time  of  the  treason,  or 
after ;  so  the  use  which  was  declared  to  B.  and  his  wife  upon 
the  fine  was  void,  by  the  relation  of  the  right  of  the  queen  under 
the  attainder ;  and  the  queen  must  hold  the  land»  dischaiiged  of 
the  use  ;  because  she  could  not  be  siesed  to  a  use.  It  is  but 
justice  to  mention,  that  the  case  being  represented  to  queen 
Elizabeth,  she  granted  the  land  to  the  cestui  que  use. 

12.  By  the  words  of  the  statute,  which  are,  ^*  any  person  or 
persons,''  aliens  and  corporations  are  excluded  from  being  sei- 
sed to  a  use  ;  therefore  it  was  determined,  in  a  case  reported  by 
Dyer,  that  where  an  alien  and  a  natural-born  subject  were 
enfeoffed  to  uses,  the  moiety  of  the  alien  should,  upon  office 
found,  become  vested  in  the  crown. 

13.  With  respect  to  the  estate  or  interest  of  which  a  person 
may  be  seised  to  a  use,  the  words  of  the  statute  are,  **  where 
any  person  or  persons  stand  or  be  seised,  or  at  any  time  here- 
after shall  happen  to  be  seised."  Now  the  word  seised  extends 
to  every  ^species  of  freehold  estates,  although  it  appears  to  hare 
been  the  general  opinion,  before  and  immediately  after  the  pfiss- 
ing  of  this  statute,  that  all  feoffees  to  uses  must  have  been  seised 
in  fee  lumple. 

14.  It  was  therefore  formerly  much  doubted,  whether  a  tenant 
in  tail  could  be  seised  to  a  use.  Jenkins  states  it  as  a  point  de- 
termined, by  all  the  Judges,  that  a  tenant  in  tail  cannot  be  seised 
to  a  use,  either  expressed  or  implied.  Ist,  Because  the  tenure 
creates  a  consideration ;  2dly,  Because  the  statute  De  Bonis 
has  so  appropriated  and  fixed  the  estate  tail  to  the  donee,  and  the 
heirs  of  his  body,  that  neither  he  nor  they  can  execute  the  use«. 
Hence  Lord  Coke  has  said,  that  if  an  estate  be  made  to  a  man 
and  the  heirs  of  his  body,  either  to  the  use  of  another  and  his 
heirs,  or  to  the  use  of  himself  and  his  heirs,  this  limitation  of 
use  is  utterly  void* 

15.  The  case  upon  which  Lord  Coke  and  Jenkins  have  foun« 
ded  their  opinion  is,  that  of  Cowper  v.  Franklin,  which  arose 
in  12  Ja.,  I.,  and  is  thus  reported  by  Croke  :— John  Walter  be- 
ing seised  in  fee  made  a  feoffment  in  fee  to  Thomas  Walter, 
habendum  to  him  and  th'e  heirs  of  his  body,  to  the  use  of  him 
and  his  heirs  and  assigns  for  ever*  The  question  was,  whether 
Thomas  Walter  had  an  estate  in  fee  tail  only,  or  in  fee  simple 
determinable  upon  the  estate  tail.  This  depended  upon  two 
pomts  :  1st,  Whether  a  use  might  be  limited  upon  an  estate 
tail  before  or  after  the  statute  of  uses.  2dly,  Whether  this  lim- 
itation of  uses    to  Thomas  Walter  and  his  heirs  should  not  be 
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intended  'the  same  uses,  being  to  the  feoffee  himself,  and  to  the 
same  heirs,  as  it  was  in  the  habendum. 

Croke  reports  the  case  to  have  been  adjourned  :  but  the  opin- 
ion of  the  Court  upon  the  ai^ument,  ^inclined  that  he  was  ten-  *  416 
ant  in  tail ;  and  that  the  limitation  of  the  use  out  of  the  estate 
tail  was  void,  as  well  after  the  statute  of  uses  as  before ;  for  the 
statute  never  intended  to  execute  any  use,  but  that  which  might 
be  lawfully  compelled  to  be  executed  before  the  statute :  but 
this  could  not  be  of  an  estate  tail,  for  the  Chancery  could  not 
compel  a  tenant  in  tail,  before  the  statute,  to  execute  the  estate ; 
so  the  statute  did  not  execute  it  then. 

Bulstrode  reports  a  second  argument  upon  this  case,  together  ^  ^"^•**  '^ 
with  the  judgment  of  the   Court ;  which   was,   that  Thomas 
Walter  took  an  estate  tail,  because  a  tenant  in  tail  could  not 
be  seised  to  a  use.  2^^^ 

Oodbolt  reports  the  case  to  have  arisen  upon  a  limitation  to 
one  and  the  heirs  of  his  body,  habendum  to  the  donee,  to  the 
use  of  him,  his  heirs  and  ass^ns  for  ever;  and  that  two 
pomts  were  resolved.  1st,  That  the  limitation  in  the  habendum 
did  not  increase  or  alter  the  estate  given  in  the  premises  of 
the  deed.  2dly,  That  a  tenant  in  tail  might  stand  seised  to  a 
use  expressed ;  but  such  use  could  not  be  averred. 

The  same  case  is  also  reported  by  Moor  by  the  name  of  ^^' 
Carrier  v.  Franklin,  where  the  court  appears  to  have  consider- 
ed it  as  a  question  of  construction :  and  held  that  the  feoffee 
only  took  an  estate  tail,  because  the  use  to  him  and  his  heirs, 
immediately  succeeding  the  ht^bendum^  must  be  construed  to 
mean  the  same  kind  of  heirs  to  whom  the  estate  had  been  al- 
ready limited,  namely,  the  heirs  of  the  body  of  the  feoffee. 

18.  If  this  case  be  considered  as  an  authority,  it  will  only 
prove  that  a  tenant  in  tail  cannot  be  seised  to  a  use  in  fee  :  but 
that  a  tenant  in  tail  may  be  ^seised  to  a  use,  co-extensive,  *  410 

with  his  estate,  is  a  doctrine  which  it  would  be  extremely  danger- 
ous to  controvert.  Lord  Bacon  expressly  says,,  that  a  tenant  Read.  67. 
m  taQ  may  be  seised  to  a  use. — **  If  I  give  land  in  tail  by  deed 
since  the  statute  to  A.  to  the  use  of  B.  and  his  heirs,  B.  hath 
a  fee  simple  determinable  upon  &e  death  of  A.  without  issue  ; 
and  like  law,  though  doubtful ^  before  ihe  statute  was  ;  for  the 
chief  reason  that  bred  the  doubt  before  the  statute  was,  because 
tenant  in  tail  could  not  execute  an  estate  without  wrong  ;  but 
^diat,  smce  the  statute,  is  quite  taken  away,  because  the  statute 
saveth  no  right  of  entail,  as  the  statute  of  1  Rich.  III.  did. 

17.  In  Seymour's  case,  10  Ja.  I.,  a  tenant  in  tail  bargained 
and  sold  his  estate  tail  to  a  stranger  ui  fee :  it  was  unani-  lO  R^- 1^ 
moudy  resolved,  by  the  Court  of  King's  Bench,  that  the  bar* 
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gainee  took  an  estate  to  him  aitd  his  heirs  determiiiable  up- 
on the  death  of  the  tenant  in  tail     Now  this  determination 
Vide  Tit.  32.  m^g^  y^^y^  Y^^^^  foimded  on  the  principle  that  a  tenant  in  tail 

might  be  sebed  to  a  use ;  for  otherwise   the  bargain  and  sale 
would  have  been  void. 

18.  It  may  therefore  be  now  laid  down  as  an  undoubted 
principle  of  law,  that  a  tenant  in  tail  may  be  seised  to  a  use, 
even  in  fee  ;  and  that  such  use  will  be  good  against  the  tenant 
in  tail  himself.  >  And  as  tenants  in  tail  have  ever  since  the  time 

2  Rep.  77  a.    q{  Lord  Coke  been  in  the  practice  of  transferring  their  estates 

to  the  persons  who  were  to  be  tenants  to  the  priBcipet  in  fee 
simple,  by  conveyances  derived  from  the  statute  of  uses :  if  it 
were  established  that  a  tenant  in  tail  cannot  be  seised  to  a  use, 
the  consequence  would  be,  that  almost  all  the  common  recoveries 
•  which  have  been  suffered  for  the  two  last  centuries  would  be  void 
for  want  of  a  good  tenant  to  the  prmcipe. 
^  417  *19.  A  tenant  for  life  may  be  sebed  to  a  use  ;  such  use  inU 

SsUte  for      however  determine  together  with  the  legal  estate,  which  is  trans- 
ferred  to  it  by  the  statute  upon  the  death  of  the  tenant  for  life ; 
for  a  cestui  que  use  cannot  have  an  estate  in  the  use,  of  greater 
extent  dian  the  seisin  out  of  which  it  is  raised. 
^uY.*^^*        20.  In  2   &  3  Eliz.  this  case  was  moved:— Lands  were 
CrawUy*!      given  to  two  persons  for  their  lives,  trnd  the  life  of  the  survivor 
Cage,  2  knd.  of  them,  to  the  use  of  A.  B.  for  his  life.     The  two  donees  to 
uses  died ;  and  the  question  was,  whether  the  estate  to  A.  B. 
was  determined.    The  Court  thought  it  was  determined ;  be- 
cause the  estate  on  which  the  use  was  created  and  raised  was 
gone. 

21.  It  follows  from  this  case,'  which  is  cited  and  admitted 

to  be  good  law  in  Bulstrode's  report  of  the  case  of  Cowper  v. 

'       Franklin,  and  also  in  a  case  reported  by  Croke  ;  that  all  per- 

23i!      '       sons  having  a  legal  estate  of  freehold  may  be  seised  to  a  use. 

If  the  use  b  greater  than  the  estate  out  of  which  it  b  limited,  it 

will  cease  upon  the  determination  of  that  estate,  but  will  be  good 

in  the  mean  time. 

c6nTey^d^o*      22.  With  respect  to  the  different  kinds  of  prc^rty  whereof 

Ump.  a  person  may  be  seised  to  the  use  of  another ;  the  words  of  the 

statute  are — **  Hoqprs,  castles,  manors,  lands,  tenements,  rents, 

services,    reversions,     remainders,    or   other   heredittunents." 

Which  comprehends  every  species  of  real  property,  in  posses* 

sion,  Remainder,  or   reversion;  therefore  not  only    corporeal 

hereditaments,  but  also  incorporeal  ones,  such  as  advowsons, 

3  Roll.  Ab.     tithes,  rents,  &c.,-are  within  thb  statute. 

Ir^'  n-       *     ^**  Nothmg  however  can   be  conveyed  to  uses,  but  that 
ml    "'      whereof  a  person  b  sebed  at  the  time ;  fer,  in  law,  every  dis- 


TUh  XL  Use.  Ch.  ui.  $  S3--3K  981 

posal  suppoaes  a  precedent  property.    *No  man  can  therefore  *  418 

convey  a  use  in  land,  of  which  he  is  not  in  possession,  when  the 
conTeyahce  is  made. 

24.  Lord  Bacon  says,  the  word  hereditament  in  the  statute  R«&<L  ^* 
of  uses  is  to  be  understood  of  those  things  whereof  an  inheritance 
is  in  t9st ;  yet  that  a  grant  of  a  rent  charge  ie  noto  for  life,  to  a 
use  was  good  enough ;  although  there  be  no  inheritance  in  being 
of  the  rent.  It  should  however  be  observed,  that  in  this  case 
there  is  a  seisin  of  the  land  out  of  which  the  rent  is  granted.  Oo.  Cop. 

26.  Copyhold  estates  are  not  comprised  in  the  statute    of  '  .^' 
uses ;  because  a  transmutation,  .of  possession,  by  the  sole  oper*  is^.*    *"' 
ation  of  the  statute,  without  the  concurrence  or  permission  of  Cowp.  R, 
the  lord,  would  be  an  infringement  of  his  rights,  and  tend  to  his 
prejudice. 

26.  The  second  circumstance  necessary  to  the  execution  of  a  2  deg.  a. 
use  by  this  statute  is,  that  there  must  be  a  cestui  que  use  in  esse.  C«ttiii  que 
If  therefore  a  use  be  limited  to  a  person  not  in  esse^  or  to  a  per-  Baa'afaS!* 
son  uncertain,  the  statute  can  have  no  operation.  4t«--W. 

27.  With  respect  to  those  who  may  be  eestuis  que  use^  all  per- 
sons capable  of  taking  lands  by  any  common  law  conveyance, 
may  also  be  cestms  que  use  ;  and  by  the  words  of  the  statute,  cor- 
porations may  be  cesiuis  que  use. 

1  Inil.  lift  tf 

28.  Although  a  man  cannot  by  any  conveyance  at  common     *■■*•*'»» 
^    law  limit  an  estate  to  his  wife  ;  yet  he  might  have  made  a  feofT- 

ment  to  the  use  of  his  wife,  or  a  covenant  with  another  to  stand 
seised  to  the  use  of  his  wife.  And  such  a  use  now  created  in 
this  manner  will  be  executed  by  the  statute. 

29.  Lord  Bacon  says,  the  khig  may  be  a  cestui  que  use,  but  Read.  60. 

it  behoveth  both  the  declaration  of  the  use,  *and  the  conveyance         *  ^19 
itself  to  be  matter  of  record  because  the  king's  title  is  com- 
pounded of  both.   , 

80.  By  the  words  of  the  statute  of  uses  a  cestui  gti^  if^e  may 
be  entitled  to  a&  estate,  *^  in  fee  simple,  or  fee  tail,  term  of 
life,  or  for  years,  or  otherwise,**  or  In  remainder  or  reversion* 

31.  The  cestui  que  use  must  in  general  be  a  different  per- 
son  irom  him  who  is  seised  to  the  use  ;  for  the  words  of  the  cltMs^^ 
statute  are,  **  Where  any  person  or  persons  stand  or  be  seised,  Sutat«  ope* 
Ac.  to  the  use,  confidence,  or  trust  of  any  other  person  or  per-  '^**** 
aons»  Ac."  And  Lord  Bacon  says,  *^  the  whole  scope  of  the 
flCatitte  was  to  remit  the  common  law,  and  never  to  intermeddle  Read.  69. 
where  the  common  law  executed  an  estate^    Therefore  the  corn- 
noon  law  ought  to  be  expounded,  that  where  the  party  seised  to 
-4  tiie  use,  and  the  cestui  que  we,  is  one  person,  he  never  taketh 
by  the  statute,  except  there  be  a  direct  impossibility  or  iioperti- 
iiency  for  the  use  to  take  effect  by  the  common  law," 
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32.  Thus,  where  lands  were  ^ven  to  a  man  and  his  wife^ 
habendum  to  the  said  husband  and  wife,  to  the  use  of  them  and 
the  heirs  of  their  two  bodies  ;  and  for  default  of  such  issue,  to 
the  use  of  A.  B.  The  question  was  whether  the  husband  and 
wife  had  an  estate  tail,  or  only  an  estate  for  their  liyes.  It 
was  adjudged  that  they  took  an  estate  taiL 

Upon  a  writ  of  error  in  the  King's  Bench,  it  was  argued  that 
the  estate  out  of  which  the  use  arose  was  but  for  their  lives, 
consequently  the  use  could  not  be  limited  for  a  larger  estate. 
But  Croke,  Jones,  and  Whitlock  were  of  opinion  that  there 
was  a  difference  where  an  estate  was  linuted  to  one,  and  the  use 
to  another ;  there  the  use  could  not  be  more  than  the  estate  out 
of  which  it  was  derived.  That  it  was  otherwise  where  the 
limitation  was  to  two  persons,  ^habendum  to  them,  to  the  use 
of  them  and  the  heirs  of  their  bodies ;  this  was  no  limitation 
of  the  use,  nor  was  the  use  to  be  executed  by  the  statute,  but 
they  took  by  the  common  law. 

33.  The  same  point  arose  in  the  subsequent  term,  in  a  writ 
of  error  from  a  judgment  given  in  Wales.  The  Court  held  the 
limitajtion  in  the  habendum^  to  the  use  of  the  grantees,  and  the 
heirs  of  their  bodies,  to  be  as  a  limitation  of  the  land  itself,  be- 
ing all  to  one  person  ;  as  if  it  had  been  said,  habendum  to  them 
and  to  the  heirs  of  their  bodies ;  and  not  like  the  case  in  Dyer, 
186.  For  true  it  was,  when  the  estate  was  limited  to  one  or 
two,  to  the  use  of  others,  and  their  heirs,  the  first  estate  was 
not  enlarged  by  this  implication,  and  the  use  could  not  pass  a 
greater  estate.  But  here,  when  the  grant  and  habendum  con- 
veyed the  estate,  and  the  limitation  of  the  use  was  to  the  same 
person,  that  showed  the  intent  of  the  parties,  and  was  a  good 
limitation  of  the  estate ;  for  it  was  not  an  use  divided  from  the 
estate,  as  where  it  was  limited  to  a  stranger,  but  the  use  and 
estate  went  togetiier ;  wherefore  it  was  all  one  as  if  the  limita- 
tion had  been  to  them  and  then:  heirs  of  their  bodies.  Sir 
William  Jones  said  he  knew  many  conveyances  had  been  made 
in  this  manner,  and  twice  brought  in  question,  and  adjudged  to 
be  an  estate  tail. 

34.  It  was  held  by  Lord  C.  J.  Holt  and  Powell,  in  -a  sab- 
sequent  case,  that  when  a  fine  was  levied,  or  a  feofiment  made, 
to  a  man  and  his  heirs,  the  estate  was  in  the  cognizee  or  feoffee, 
not  as  an  use,  but  by  the  common  law,  and  might  be  averred 
to  be  so. 

35.  This  doctrine  is  most  ably  discussed  by  Mr.  Booth,  in 
an  opinion  on  the  following  case  :— -An  estate  was  conveyed  by 
kase  and  release  to  D.  C.  and  S.  and  their  heirs,  to  hold  unto 
the  said  D.  C.^  and  S.  *for  and  during  the  natural  lives  of  them 
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and  tbe  sumvor  and  sunriyors  of  them.  The  question  was 
whether  they  took  by  the  common  law,  or  by  the  statute  of  uses. 
As  to  this  point  Mr.  Booth  says, 

*^  We  will  now  turn  to  the  words  of  the  habendum  in  the  re- 
lease ;  taking  the  words,  **  to  the  use."  The  habendum  stands 
literally  thus  ;  to  hold  unto  the  said  D.  and  his  companions, 
their  heurs  and  assigns,  to  the  only  proper  use  and  -behoof  of  the 
said  D.  and  his  companions,  their  heirs  and  assigns,  for  and  dur- 
ing the  natural  lives  of  the  said  D.  and  his  companions,  and  the 
life  and  lives  of  the  survivor  and  survivors  of  them.  Here  you 
observe  the  use  limited,  is  not  limited  to  any  person  dilTerent 
from  the  person  to  whom  the  estate  is  granted.  The  habendum 
is  to  D.  and  his  companions,  and  the  use  is  limited  to  D.  and  his 
companions  ;  so  that  the  estate  and  the  use  are  both  to  one  and 
the  same  person ;  and  therefore  this  cannot  be  a  statute  use, 
for  the  seisin  doth  not  go  or  belong  to  one  person,  and  the  use  - 
to  anothef  person  ;  whereas  the  statute  requires  that  there  should 
be  a  standing  seised  by  some  third  person  or  persons  to  the  use 
of  some  other  person.  And  that  case  of  Young  v.  Jenkins  is  ex-  antti  f  S2. 
press,  that  where  the  use  is  not  divided  fr<»n  the  ratate,  and  the 
use  and  the  estate  go  together,  there  it  aviounts  only  to  a  limita- 
tion of  the  estate,  and  consequently  is  not  a  statute  use,  but  only 
a  common  law  use.  And  if  at  this  day  a  man  should  enfeoff 
h  S.  to  hold  to  the  said  I.  S.  and  his  heirs,  to  the  use  and  behoof 
of  the  scud  I.  S.  and  his  heirs  for  ever,  no  man  living  would  call 
that  a  statute  use  ;  for  the  words  would  import  no  more  than  the 
words,  *^  for  his  and  their  sole  benefit  and  behoof;"  and  would 
only  serve  to  show  in  how  ample  and  beneficial  a  manner  the 
feoffee  was  to  take  ^the  estate  limited  to  him  by  the  htAendum  ;  *  492 

which  being  manifestly  an  estate  at  common  law,  could  not  also 
give  or  create  a  statute  use.  The  words  of  Lord  Holt  in  the  case 
of  Lord  Altham  v.  Earl  of  Anglesey,  before  recited,  are  directly 
in  point  In  like  manner  it  would  be,  if  there  were  a  feoffment 
to  a  man  and  his  assigns,  to  hold  to  that  man  and  his  assigns,  to 
tbe  only  use  and  behoof  of  him  and  his  assigns,  during  his  life  ; 
that  would  only  limit  an  estate  of  freehold  to  him  for  his  life,  at 
common  law  ;  and  not  be  the  limitation  or  creation  of  any  statute 
use.  It  would  be  the  same  in  the  case  of  a  feoffinent  to  one  of 
lands,  to  hold  to  the  feoffee  and  his  heirs,  to  the  only  use  and  be- 
hoof of  the  feoffee  and  his  heirs,  during  the  lives  of  A.  B.  C.  D. 
and  twenty  other  persons.  There  the  words  to  the  use  and  be- 
hoof would  pass  no  statute  use,  or  pass  any^ng  distinct  from  the 
estate  ;  which  estate  would  be  an  estate  at  common  law ;  and 
the  words  to  the  use  and  behoof,  would  serve  only  to  shew  the 
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amplit'ttde  of  the-  estate  given  by  the  feoffment ;  and  that  the 
feoffee  and  his  heirs  were  to  take  the  same  for  his  and  theur  own 
benefit,  without  return  of  any  sendee  whatever  to  the  donor.^ 
36.  There  are  however  some  cases  where  the  same  person 
Bftc  Read,     niay  be  seised  to  a  use,  and  also  cestm  que  use.     Thus,  if  a  man 
^^  makes  a  feoffment  in  fee  to  one,  to  the  use  of  him  and  the  heirs 

^^'  '  of  his  body ;  in  this  case,  for  the  benefit  of  the  issue,  the  stat* 
ute,  accordmg  to  the  limitation  of  the  uses,  divests  the  estate 
vested  in  him  by  the  common  law,  and  executes  the  same  in 
himself,  by  force  of  the  statute  :  and  yet  the  same  is  out  of  the 
words  of  the  statute,  which  are,  *'  to  the  use  of  any  other  per- 
son," and  here  he  is  seised  to  the  use  of  himself.  But  the  stat- 
ute has  always  been  beneficially  expounded^  to  satisfy  the  in- 

*  4S3  tendon  oi  the  ^parties,  which  is  the  direction  of  the  use,  ac- 

cording to  the  rule  of  the  law. 
^^•'^*  37.  So  if  a  man  seised  of  lands  in  fee  simple,  covenants 

with  another,  that  he  and  his  heirs  will  stand  seised  of  the  same 
land,  to  the  use  of  himself  and  the  heirs  of  his  body ;  or  to  the 
use  of  himself  for  life,  the  remainder  over  in  fee.  In  that  case, 
by  the  operation  of  the  statute,  the  estate  which  he  hath  at  the 
common  law,  is  divested,  and  a  new  estate  vested  in  himself; 
according  to  the  limitation  of  the  use. 
Read.  64.  38.  Lord  Bacon  says  if  a  person  enfeoffs  I.  S.  to  the  use 

of  I.  D.  for  life,  remainder  to  the  use  of  I.  B.  for  life,*  remain- 
der to  the  use  of  I.  N.  in  fee,  I.  S.  is  in  by  the  statute  ;  because 
the  law  will  not  admit  fractions  of  estates.  So  if  a  person  en- 
feofis  I.  S.  to  the  use  of  himself  and  a  stranger,  they  shall  both 
be  in  by  the  statute,  because  they  cannot  take  jointly,  taking 
by  several  titles.  Like  law,  if  I  enfeoff  a  bishop  and  his  heirs 
to  the  use  of  himself  and  bis  suecessors  ;  he  is  in  by  the  statute, 
g  in  right  of  his  see. 

in  Eite.  39.  The  third  circumstance  necessary  to  the  execution  of  a 

1  Rep.  126  a.  use  by  this  statute  is,  that  there  should  be  a  use  in  esse^  in  pos- 

.  ^^    ,   ^     session,  remainder,  or  reversion  ;  and  this  use  may  cither  be 

created  by  an  express  declaration,  or  may  result  to  the  original 

owner  of  the  estate,  or  arise  from  an  implication  of  law. 

The  statute         40.  When  these  three  circumstances  concur,  the  legal  cs- 

fen  Uie  ae-      ^^^  <u3td  possession  of  the  lands,  out  of  which  the  use  was  cre- 

taai  Seiein.  \^  ated,  is  immediately  taken  from  the  feoffee  te  uses,  and  vested 

B     R    d       ^^  ^  ce$ttd  que  use.     And  the  seisin  and  possesion  thus  trans- 

45,  '      ferred,  is  not  a  mere  seisin  and  possession  in  law,  but  an  actual 

A^n.  Cro.      seisin  and  possession  in  fact ;  not  a  mere  title  to  enter  upon  the 

land,  but  an  actual  estate. 

*  424  ^41.  Lord  Coke  appears  to  have  been  of  opinion,  that  by  a 
1  Ixut  266.     a  conveyance  to  uses,  executed  by  the  statute,  only  a  freehold 
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inlaw  passed.    And  others  hare  said  that  Uie  statute  only 
transfers  a  ciTil  eeismy  it  being  impossible  for  an  act  of  par- 
liament to  give  an  actnal  seisin  ;  therefore  that  an  entry  is  ne- 
cessary  to  complete  the  seisin.     It  has  however  been  found  that  ^^.  ^ 
the  achnission  of  this  principle  would  be  attended  with  danger*  230/       * 
ous  consequences  ;  it  is  therefore  now  held  that  the  statute  trans- 
fers the  actual  possession  ;  a  construction  fully  warranted  by 
ihe  words  of  the  statute,  which  are,  "  erery  person  having  a  use  5*'^*'^  ^-^ 
shall  be  in  lawful  seisin,  estate,  and  possesssion,  to  all  intents,  32.  c.  1 1. 
constructions,  and  purposes,  in  the  law.** 

42.  The  third  section  of  the  statute  contains  a  saving  "  to  »«▼»«  of  all 
all  and  singular  those  persons  and  to  their  heirs,  which  were  or  fat«f. 
thereafter  should  be  seised  to  any  use,  all  such  former  right, 
tifle,  entry,  interest,  possession,  rents,  customs,  services,  and 
action,  as  they  or  any  of  them  might  have,  to  his  and  their  own 
proper  use,  in  or  to  any  manors,  lands,  tenements,  rents,  or  he- 
recKtameats,  whereof  they  were  or  thereafter  should  be  seised  to 
any  other  use,  as  if  the  said  act  had  not  been  made.'' 

48.  In  consequence  of  this  clause,  no  term  for  years,  or  other 
interest,  whereof  a  person,  to  whom  lands  are  conveyed  to  uses, 
is  possessed  in  his  own  right,  will  be  mei^ed  by  such  convey- 
ance. 

44.  A  husband  being  seised  in  fee,  made  a  lease  to  O.  and  S.  Cbejney*! 
in  secret  confidence,  for  the  preferment  of  lus  wife.     Afterwards  ^^*  ^^' 
he  made  a  feoffinent  to  O.   and  others,  of  the  same  lands,  to  2  And.  iss. 
other  uses.     It  was  decreed  in  the  Court  of  wards,  by  the  ad- 
vice of  Wray,   Anderson,  and  Manwood,  that  the  term  was  not 
extinguished  by  the  feoffment,  by  reason  of  the  proviso  ;  *and  be-  *  425 
cause  O.  had  the  lease  to  his  own  use,  if  was  not  extinguished 

by  the  feofiment,  which  he  took  to  the  use  of  another. 

45.  A.  demised  lands  to  B.  for  99  years ;  afterwards  A.  by  *|«»Tert  r. 
bargain  and  sale  enrolled,  and  fine,  conveyed  the  same  lands  to  cro.  H,  S43. 
B.  and  others  and  their  heirs,  to  the  use  of  diem  and  their  heirs,  *  X®5*\j£? 
to  the  intent  that  a  common  recovery  should  be  had  and  suffered 

agaunst  them,  with  voucher  of  the  lessor,  to  the  use  of  a  stran- 
ger ;  all  which  was  done  accordingly.  The  question  was,  whe- 
ther the  term  for  years  was  merged. 

Resolved,  that  the  term  still  subsisted  ;  for  although  it  was 
merged,  by  the  union  of  the  estates,  till  the  recovery  was  suffer- 
ed, yet  when  that  was  done,  the  uses  thereof  beiug  guided  by  the 
bargain  and  sale,  it  was  the  same  as  if  there  had  been  no  con- 
veyance ;  it  being  within  the  equity  and  intent  of  the  saving  in 
the  third  section  of  the  statute  of  uses  :  for  the  intention  of  tlutt 
statute  was  not  to  destroy  prior  estates,  but  to  preserve  them. 
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It  was  also  agreed  by  the  whole  Court  that  if  a  fine  or  feofiment 
had  been  levied  or  made  to  the  lessee  for  years,  his  term  would 
not  have  been  thereby  extinguished.  An  objection  was  made 
that  the  bargain  and  sale,  and  fine,  were  to  the  use  of  the  lessee 
for  years,  otherwise  he  could  not  have  been  tenant  to  the  free- 
hold ;  therefore  the  saving  in  the  statute  of  uses  did  not  extend 
to  this  case  ;  but  it  was  answered  and  resolved,  for  the  former 
reasons,  that  the  term  was  saved  by  the  equity  of  the  statute. 

46.  The  saving  in  the  statute  of  uses  extends  to  cases,   where 
the  inheritance  is  conveyed  by  lease  and  release. 
Cook  V.  47.  Cook  let  to  Fountaiji  for  99  years  ;  two  years   afte^ 

Bac.'^Ab?  Tit.  Cook  conveyed  the  inheritance  by  lease  and  release  to  Fountain 
LoaM,  R.      and  another,  to  the  use  of  Cook  *and  the  heirs  of  his  body,  with 
426  divers  remainders  over.     The  question  was,  whether  by  ikhis 

conveyance  the  lease  for  99  years  was  merged  and  destroyed, 
in  all  or  in  part.  First  it  was  agree^  that  if  such  conveyance 
to  uses  had  been  by  fine  or  feoffment,  it  would  not  have  beeni 
destroyed,  but  woxjQd  have  been  preserved  by  the  saving  in  the 
statute  of  uses.  So  likewise  it  was  admitted,  that  if  there  had 
been  no  lease  for  a  year,  but  the  release  had  been  immediate  to 
the  lessee  for  99  years,  to  such  uses,  in  this  case  also  the  lease 
for  99  years  had  been  preserved  by  force  of  that  statute  :  but 
here  being  a  lease  for  a  year  precedent,  it  was  argued  that  this 
was  to  the  use  of  the  lessee,  and  then  by  acceptance  thereof,  he 
admitted  the  lessor's  power  to  make  such  lease  ;  and  by  conse- 
quence before  the  release  to  the  other  uses  came  to  take  place  ; 
then  the  release  after  could  not  revive  it :  it  was  also  said,  that 
though  this  were  all  one  conveyance,  yet  it  differed  from  a  feoff- 
ment, for  it  would  not  purge  a  disseisin,  nor  make  a  dbcontin* 
uance  :  that  if,  before  the  release,  the  lesse  granted  a  rent- 
charge  or  made  a  lease  for  half  a  year,  and  then  a  release  was 
made  to  him  and  his  heirs,  to  such  uses,  yet  he  who  had  the  in- 
heritance would  have  no  remedy  to  avoid  these  chaises  but  in 
Chancery. 

On  the  other  side  it  was  argued  that  this  was  no  merger  of 
the  99  years  term,  or  if  it  were,  yet  for  no  more  than  a  moie- 
ty :  for  the  reason  of  merger  and  extingiushment  was  not,  as 
had  been  argued,  the  party's  admittance  of  the  lessor's  power 
to  make  a  lease  ;  but  the  merger  was  effected  by  the  accession 
of  the  immediate  reversion  to  the  particular  estate;  therefore 
a  new  lease  by  the  lessor  to  his  lessee,  was  not  a  merger  or 
surrender  of  the  first  term,  if  there  was  any  interposing  or  in- 
*  427  termediate  term  ;  yet  in  *that  case  the  lessee  admitted  the  les- 
sor's power  to  make  the  lease  presently,  as  much  as  in  the 
other  :  then  if  the  union  and  accession  of  the  two  estates  were 
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the  cause  of  the  meiger,  the  quantum  of  the  thing  granted 
would  be  the  measure  of  that  merger ;  by  consequence  ^e  first 
lease  here  would  be  extinguished,  but  for  a  moiety  of  the  lands. 
Secondly,  that  it  was  not  extinguished  for  any  part,  for  the 
term  was  saved  within  the  letter,  or  at  least  within  the  equity 
of  the  statute  27  Hen.  VIII.  c.  10.  $  3.  ;  for  the  intent  of  the 
saving  therein  was  to  preserve  the  balance  between  the  cestui 
que  ^se  and  his  feoffees,  according  to  the  rule  of  equity,  by 
which  they  were  governed  before.  Now  suppose  that  Foun* 
tain  had  a  lease  for  99  years  before  this  statute,  and  that  Cook 
had  desired  him  to  accept  a  feoffment  to  his  use  ;  without  doubt 
the  Chancery  would  not  have  compelled  him  to  assign,  till  the 
99  years  term  expired:  and  the  same  right  seemed  now  to  be 
preserved  by  the  saving ;  for  the  words  were  general :  *^  All  that 
shall  be  seised  to  any  use,"  not  all  that  shall  be  seised  by  feoff- 
ment or  fine :  so  that  the  seisin  to  use  was  the  only  thing  the 
statute  regarded,  not  by  what  sort  of  conveyance  :  that  lease 
and  release  was  become  a  common  conveyance  ;  and  the  lease  Vid«  Tit.  S2.. 
being  expressly  said  to  be,  to  enable  the  lessee  to  accept  a  re-  ^* 
lease  to  other  uses,  should  not  be  construed  to  any  other  in- 
tent, or  to  be  to  his  own  use,  otherwise  than  to  enable  him  to 
accept  such  release  :  tfien  if  it  should  be  admitted  that  the  lease 
for  99  years  were  extinguished  by  the  lease  for  a  year,  yet  by 
the  release  it  was  revived  ;  for  being  but  one  conveyance,  it ' 
was  within  the  equity  of  the  statute  :  the  case  of  Ferrers  v.  i^^^  1 45. 
Fermor  was  stronger,  and  yet  it  was  resolved  there,  that  though 
the  bargain  and  sale  *had  destroyed  the  term  for  a  time,  yet  by  *  4g8 
the  recovery  it  was  revived  ;  because  then  but  one  conveyance 
ab  ittUio  :  so  here. 

No  judgment  appears  to  have  been  given  ;  but  Lord  C.  B. 
Gilbert  says  it  seemed  reasonable  that  the  lease  for  99  years 
should  not  be  mei^ed,  or  at  least  but  for  a  moiety ;  and  even  in 
that  case,  eqiuty  would  set  up  the  moiety,  or  the  whole  term 
again. 
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Section  L 

Sthl"u^^"  WHEN  the  statute  of  uses  first  became  a  subject  of 

tute.  discussion  in  the  courts  of  law,  it  was  held  by  the  Judges, 

1  lUp.  1S9  6.  Ujj^^  jiq  ^g^  should  be  executed  by  the  statute,  which  were 
limited  against  the  rules  of  the  common  law ;  for  it  appear- 
ed by  the  preamble,  that  it  was  the  intent  of  the  makers  of 
the  act  to  restore  the  ancient  law ;  and  to  extirpate  and  ex- 
tinguish such  subtle  practised  feofiments,  fines,  recoTeries, 
abuses,  and  errors,  tending  to  the  subversion  of  the  good  and 
ancient  common  law  of  the  land.  So  that  it  was  plain  this  act 
was  never  intended  to  execute  any  use  which  was  limited  agsinst 
the  rules  of  the  common  law  ;  the  object  of  the  act  was  to  ex- 
tinguish and  extirpate,  not  the  feoffment,  fine,  or  '^recovery ;  for 
these  were  laudable  and  good  conveyances  of  lands  and  tene- 
ments, by  the  common  law,  as  in  effect  recited  in  the  beginning 
of  the  preamble  ;  but  those  uses  which  were  abuses  and  errors, 
therefore  mischievous,  because  they  were  against  the  rules  of  the 
common  law  r  the  statute  was  a  law  of  restitution,  namely,  to 
restore  the  good  ancient  common  law,  which  was  in  a  manner 
subverted  by  abusive  and  erroneous  uses,  not  to  pve  more  pri- 
vilege to  .the  execution  of  uses,  than  to  estates  which  were  exe* 
cuted  by  the  ancient  common  law. 


♦  430 
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2.  The  courts  have  so  far  adherr^to  this  construction  of  the  ii.^*&^  t 
statute,  that  the  same  technical  words  of  limitation  are  now  re«- 

quired  in  the  creation  of  estates  through  the  medium  of  uses^  as  ;/ 
in  the  creation  of  estates  at  common  law.  But,  in  many  other 
instances,  this  doctrine  was  departed  from,  and  advantage  was  i  Atk.  591. 
taken  of  an  expression  in  the  statute  of  uses»  in  order  to  support 
'several  of  those  limitations  which  had  heen  allowed  by  the  Court 
of  Chancery,  in  declarations  of  uses,  when  they  were  distinct 
from  the  legal  estate. 

3.  The  statute  of  uses  enacts  that  the  estate  of  the  feoffees  to  ^^  Contin^ 
uses,  shall  be  in  the  eeatuia  que  use  "  after  such  quality,  manner, 

form,  and  condition,  as  they  had  before,  in  or  to  the  use,  confi- 
dence,  or  trust  that  was  in  them.'*  Now,  the  Court  of  Chan- 
cery having  permitted  a  limitation  of  a  ui^  in  fee,  or  in  tail,  to  ^nte,  c.  S. 
arise  in  future,  without  any  preceding  estate  to  support  it ; 
and  also  that  a  use  might  change  from  one  person  to  another,  by 
matter  ex  post  facto,  though  the  first  use  were  limited  in  fee  ; 
the  courts  of  law  in  process  of  time  admitted  of  limitations  of 
this  kind,  in  conveyances  to  uses  ;  and  held  that  in  such  cases, 
the  statute  would  transfer  the  possession  *to  the  cestui  que  use,  *  431 

after  such  quality,  form,  and  condition,  as  he  had  the  use. — An 
account  of  the  nature  of  these  limitations  will  be  given  in  Title 
XVI.  Remainder. 

4.  By  the  rules  of  the  common  law,  no  restriction  or  qualifi-  o&tb«  £m^ 
cation  could  be  annexed  to  a  conveyance  of  lands,  except  a  con-  ^^tion  of 
ditioD.     In  consequence  of  this  principle,  a  fine  or  feofiment,    ^^* 

with  a  power  of  revocation  annexed  to  it,  was  void  at  common  ^  ^°'^  ^^  '« 
law  ;  because  the  fine  or  feofiment  transferred  the  whole  prop- 
erty and  right  of  disposal,  to  the  cognizee  or  ieofiee  ;  therefore 
the  power  of  revocation  was  repugnant  to  the  force  of  the  pre- 
ceding words.  Besides  the  admission  of  such  a  clause  would 
have  introduced  a  double  power,  vested  in  different  persons, 
over  the  same  thing,  which  was  contrary  to  the  rules  of  die  com- 
mon law. 

5.  We  have  however  seen,  that  before  the  statute  of  uses,  if  # "sol  ^ 
a  feoffiment  was  made  to  uses,  the  feofibr  might  reserve  a  power, 
either  to  himself  or  to  some  other  person,  to  revoke  the  uses  de- 
clared on  the  feoffment ;  and  to  appoint  the  feoffees  to  stand 
seised  to  other  uses.  For  the  principle  on  which  uses  were 
originally  founded  being,  that  the  feoffee  to  uses  was  bound  in 
conscience  to  pursue  the  directions  of  the  feoffor,  this  obligation 

was  equally  binding  ;  whether  the  agreement  was,    that   the 
feoffor  should  receive  the  rents  and  profits  himself,  or  some 
stranger ;  or  whether  they  were  to  be  paid  in  such  manner  at 
Vol.  1.  S7 
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the  feoffor,  or  any  other  il^on,  to  whom  be  delegated  lus  pow« 
er,  should  at  any  future  tune  appoint. 

6.  The  statute  of  uses  vests  the  legal  estate  in  the  cestui  quie 
titf^y  after  such  quality,  manner,  and  form  as  he  had  in  the  use  : 

1  Jmt  S37  0.  froDA  which  the  courts  concluded,  that  in  all  conveyances  to  us* 
es,  a  power  mi^  *be  reserved,  of  revoking  a  former  la 
^^^  of  a  use,  and  oi  appomting  a  new  use  to  some  other  person. 

7.  In  an  opinion  of  the  late  Mr.  Booth,   which  has  been' 
published  by  Mr.  Hilliard  at  the  end  of  Sheppard's  Touchstone* 
is  the  followinfl^  account  of  contingent  uses  and  powers  : — *^  By 
the  old  law  no  fee  simple  could  be  limited  upon  or  after  a  fee 
simple  ;  but,  since  the  statute  of  uses,  executory  fees  by  way  of 
use  have  not  only  been  allowed,  but  are  become  frequent,  in  afl 
conveyances  operatiiy;  by  way  of  transmutation  of  possesion. 
The  uses  are  served  out  of  the  sebin  of  the  feoffees,  grantees, 
releases,  &c.  In  all  future  or  executory  uses  liiere  is»  the  instant 
they  come  in  esse^  a  sufficient  degree  of  seisin  supposed  to  be 
left  in  the  feoffees,  grantees,  &c.  to  knit  itself  to  and  support 
those  i^ses  ;  so  as  that  it  may  be  truly  said  the  feoffees  or  gran- 
tees stand  seised  to  those  uses,  and  then,  by  force  of  the  statute, 
the  cestui  que  use  is  immediately  put  into  the  actual  possession. 
It  is  wholly  immaterial  how,  or  by  what  means,  the  future  use 
comes  in  esse :  whether  by  means  of  some  event  provided  for,  in 
case  it  happened  in  the  creation  of  the  uses,  which  event  may  be 
called  the  act  <^  Grod  ;  or  by  means  of  some  work  performed  by 
any  certfun  person,  for  which  provision  was  likewise  made  in 
the  creation  of  the  uses,  which  may  be  called  the  act  of  man  ; 
in  either  case  the  statute  operates  ihe  same  way ;  for  the  in* 
stant  the  future  use  comes  in  esse^  either  by  the  act  of  God  or 
theaetofman,  the  statute  executes  the  possession  to  the  use, 
and  the  cestui  que  use  is  deemed  to  have  the  same  estate  in  tbe 
land,  as  is  marked  out  in  the  use,  by  the  deed  that  created  it 

itL  ^  J  When  the  use  arises  firom  an  event  provided  for  by  the  deed,  it 

is  ^called  a  future,  a  contingent,  an  executory  use :  when  it 
arises  from  the  act  of  some  agent  or  person  nominated  in  the 
deed,  it  is  called  a  use  arising  from  the  execution  of  a  power. 
In  truth,  both  are  future  or  contingent  uses,  till  the  act  is  done  ; 
and  afterwards  they  are,  by  the  operation  of  the  statute,  actual 
estates.  But  till  done,  they  are  in  suspense,  the  one  depending 
on  tbe  will  of  heaven,  whether  the  event  shall  happen  or  not ; 
the  other  on  the  will  of  man." 

8.  If  a  person  conveys  his  estate  by  lease  and  release  to 
'          trustees  and  their  heirs,  to  the  use  of  himself  for  life,  remainder 

to  his  first  and  odier  sons  in  tail,  and  inserts  a  proviso  in  the 
release,  that  it  shall  be  lawful  for  him,  at  any  fbture  time,  to 
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revoke  these  uses,  and  to  declare  new  ones ;  and  that  immediate^ 
ly  upon  such  revocation  and  new  declaration,  the  trustees  sfaaU 
dtand  seised  of  the  lands  to  the  use  of  such  persons  as  the  set- 
tlor shall  appoint ;  this  is  a  power  of  revocation  and  appoint- 
ment  As  soon  as  it  is  executed,  the  uses  originally  Ihnited 
cease,  and  a  new  use  immediately  arises  to  the  >  person  named  in 
the  appointment,  for  such  estate  as  is  given  to  him  by  it ;  and 
the  statute  transfers  the  legal  estate  to  Euch  appointee,  who  by 
that  means  acquires  the  actual  seisin  and  possession. 

The  nature  of  revocations  and  appointments  to  uses  will  be  "r***  ^  c*  l^* 
explained  hereafter. 

9.  Lord  Bacon  says,  the  chief  object  of  the  statute  of  uses*  Conyeyucef 
Tvasto  destroy  all  those  secret  conveyances  to  uses  which  had  <>«riTediroa 
been  so  much  complained  of. — "  The  principal  inconvenk&c^,  of  Umi.  °Bilc« 
which  is  radix  mahmm,  is  the  diverting  from  the  grounds  and  R«a<i*  33* 
principles  of  the  common  law,  by  im^enting  a  mean  to  transfer 

lands  and  inheritances  without  any  solemnity  or  act  notorious ; 
*so  as  the  whole  statute  is  to  be  expounded  strongly  towards  «  ^«^ 

the  extinguishment  of  all  conveyances,  whereby '  the  freehold  or 
inheritance  may  pass,  without  any  new  confections  of  deeds, 
executions  of  estate  or  entries."  It  is  therefore  sosnewhat  sin- 
gular that  the  statute,  instead  of  having  had  that  effect,  has  given 
rise  to  several  new  modes  of  transferring  lands,  uxdcnown  to  the 
simplicity  of  the  common  law  ;  and  of  a  more  secret  nature  than 
feoffments  to  uses  :  so  that,  notwithstanding  the  great  caution  .  .  . 
with  which  this  statute  was  made,  it  has  not  answered  the  inten» 
tiott  of  the  Legislature. 

10.  Lord  Bacon  has  however,  clearly  pnoved,  that  the  in-  iuad.39. 
t^ntion  of  the  statute  was  only  to  destroy  the  estate  of  the  feof- 
fee to  uses,  by  transferring  it  to  the  persons  who  were  entitled 

to  the  use ;  and  not  to  destroy  the  form  of  the  conveyance  to 
uses.  1.  Because  the  words  of  the  statute  are,  **  Where  any 
person  is  seised,  or  hereafter  shall  be  seised  to  any  use,  &c."  3. 
In  the  same  session  in  which  this  statute  was  made,  it  was  en- 
acted, that  all  bargains  and  sales  to  uses  shoidd  be  enrolled  ; 
which  proved  the  intention  of  the  Legislature,  to  leave  the  form 
of  the  conveyance,  with  the  addition  of  a  farther  ceremony.  3. 
By  the  twelfth  secti<m  of  the  statute,  it  was  {Hrovided  that  the 
khig  should  not  take  any  primer  sebin,.  or  other  feudal  profits,  <Mi 
account  of  any  estate  which  should  be  executed  by  means  of  the 
statute,  till  the  1st  of  May,  1636.  But  that  he  should  take  the 
feudal  profits  for  all  uses  which  should  become  executed  by  the 
statute  oj^  that  time. 

11.  Whatewer  might  have  beentiie  intention  of  theLegisla^- 
ture  in  passiiDg  this  statute,  it  is  certain  that  it  has  |^en  rise 


idtt  TUh  tl  Use.  Ch.  iv.  §  11—16. 

to  several  new  sorts  of  conveyances,  which  operate  contrary  to 

*  4S5         the  rules  of  the  ^common  law :  for  it  being  soon  observed  that 
there  was  notUng  in  the  statute  to  prevent  the  raising  of  uses, 
but  only  a  provision  that  when  a  use  was  raised,  the  possession 
of  the  land  should  be  transferred  to  such  use ;  it  was  only 

J^o*^  ^    V  *^®^®^^^T^  *^  ™se  a  use,  and  the  legal  seisin  and  estate,  together 
Vwith  the  actual  possession,  became  immediately  vested  in  the 
cestui  que  use,  \^thout  livery  of  seisin,  entry,  or  attornment. 

12.  In  consequence  of  this  doctrine  it  became  customary  to 
raise  a  use  to  the  person  to  whom  the  lands  were  intended  ta 
be  conveyed,  and  then  the  statute  transferred  the  possession  to 
the  cestui  que  use.  This  was  done  in  two  different  ways ;  first, 
by  a  conveyance  which  only  transferred  a  use,  and  winch  is  said 
to  operate  without  air* transmutation  of  possession,  because  the 
alteration  of  the  legal  seisin  is  effected  by  the  mere  operation  of 
the  statute.  There  are  two  modes  of  conveyance  which  oper- 
ate in  this  manner :  a  bargain  and  sale  to  uses,  and  a  covenant 
to  stand  seised  to  uses ;  of  which  an  account  will  be  given  in 
Title  XXXII.  Deed. 

0:9.  ft  10.  13    w£Yie  second  mode  of  conveying  lands  through  the   me- 

dium of  uses,  is  effected  in  the  following  manner :  the  legal 
estate  and  possession  is  transferred  by  a  feoffment,  fine,  or  re- 
covery, to  some  indifferent  person  who  stands  in  the  place  of 
the  ancient  feoffee  to  uses  ;  a  deed  is  then  executed,  reciting, 
that  by  such  feoffment,  fine,  or  recovery,  the  lands  have  beea 
transferred  to  A.  B.,  and  declaring  that  such  feoffment,  fine,  or 
recovery  shall  enure  and  operate,  and  that  the  feoffee,  cognizee, 
or  recoveror  in  such  feofiment,  fine,  or  recovery,  shall  be  seised 
of  such  lands,  to  the  use  of  a  third  person.     Or  else  a  deed  k 

4So  first  executed,  reciting  that  a  fine  or  recovery  is  intended  *to  be 

levied  or  suffered,  or  covenanting  to  levy  a  fine  or  to  suffer  a 
recovery ;  and  declaring  that  these  assurances,  when  completed, 
shall  enure  to  the  use  of  a  third  person. 

14.  In  both  these  cases  a  use  arises  out  of  the  seisin  of  the 
feoffee,  cognizee,  or  recoveror,  to  the  person  to  whom  such  use 
is  declared,  and  the  statute  immediately  transfers  to  that  use, 
the  legal  estate  and  actual  possession. 

15.  These  latter  assurances  are  said  to  operate  by  transmu* 
tation  of  possession,  because  the  legal  seisin  and  estate  is  first 

c.  11  transferred  by  some   common  law    conveyance   or  assurance. 

t  They  are  usually  called  deeds  to  lead  or  declare  the  uses  of  a 
fine  or  recovery,  and  will  be  treated  of  in  Title  XXXII.  Deed. 
WhetiMr  Uie      16.  As  the  statute  of  uses  preceded  the  statute  of  wills,  die 
und"  Voe-  ^^^^J*  l^as  been  smd  not  to  extend  to  devises  to  uses.     It  is 
TiMi  to  Um|.  however  observable,  that  the  words  of  the  statute  of  uses  ait,— 
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'*  Where  any  person,  &c.  is  seised  to  the  use  of  any  other  per- 
•on  by  reason  of  any  hargain,  sale,  &c.  vnU,  or  otherwise.'' 
No^Wy  though  at  the  time  when  this  statute  was  made,  the  word 
wiU  could  only  apply  to  wills  of  lands  then  devisable  by  custom, 
yet  when  the  statute  of  wills  passed,  the  word  will  in  the  statute 
of  uses  became  applicable  to  wills,  or  rather  devises,  of  all  the 
lands  over  which  the  testamentary  power  was  given. 

17.  In  a  case  in  2  &  S  Phil.  &  Mary,  it    is  said  that  devises  ^^•'^'  ^^* 
of  land  in  use  have  been  common.     In  23  Eliz.  it  was  agreed 

by  the  Court  of  Wards,  that  a  devise  might  be  to  the  use  of  an-  £.  Hartop^i 
other  ;  and  lord  Coke  is  there  reported  to  have  been  of  opinion,  ^J^^'n.  253. 
that  the  son  of  a  devisor  takes  by  descent,  when  the  cestui  que 
use^  to  whom  the  land  is  devised,  refuses  the  use  ;  for  the  de-  «  437 

visee  cannot  take  it  to  his  own  use,  because,  *if  the  use  be  void,  Laiw.  8^9. 
the  devise  is  also  void.  In  the  case  of  Broughton  v.  Langley, 
which  will  be  stated  in  the  next  title,  it  was  agreed  that  a  de- 
vise may  be  to  the  use  of  another,  and  the  use  will  be  executed, 
if  the  intent  of  the  devisor  appear.  In  Gilbert's  Uses,  it  is  also 
said  that  a  devise  may  be  made  to  a  use.  ^®'  ^^^' 

18.  In  the  case  of  an  immediate  devise  to  uses,  as  a  devise 
to  the  use  of  A.  for  life,  remainder  to  the  use  of  B.  ib  tail,  it  is 
admitted  that  the  remainder  cannot  take  effect  by  way  of  use ; 
because  there  is  no  seisin  to  serve  the  use.  But  in  the  case  of  a 
devise  to  A.  and  his  heirs,  to  the  use  of  B.  for  life,  remainder  . 
to  the  first  and  other  sons  of  B.  in  tail,  there  is  no  reason  why  ^ 
the  seisin  of  A.  should  not  be  deemed  sufficient  to  support  the 
uses  to  the  sons  of  B. 

19.  In  opposition  to  this  doctrine,  a  note  to  an  opinion  of  the  ^^n^^^  j 
late  Mr.  Booth's  has  been  published,  in  which  it  is  said  that  the  v.  1. 4S7. 
statute  of  uses  does  not  operate  on  a  devise  to  uses.     This  note 

is  not  annexed  to  the  original  opinion,  which-  was  in  the  posses- 
sion of  the  late  Mr.  Hilliard,  though  it  is  said  by  Mr.  Butler 
to  be  annexed  to  two  copies  of  the  opinion  made  immediately  JJ^"*}  ^5  *" 
under  the  eye  of  Mr.  Booth,  and  delivered  by  him  to  the  per- 
sons in  whose  custody  they  are,  and  also  in  a  copy  of  it  bequea- 
thed by  Mr.  Booth  to  Mr.  HoUiday.  Admitting  the  authenti- 
city of  this  note,  and  the  great  authority  to.  which  Mr.  Booth's 
opinions  are  justly  entitled;  yet,  as  it  has  been  a  uAiversal 
practice  for  the  two  last  centuries  to  devise  lands  to  trustees  and 
their  heirs,  to  various  uses,  with  several*  powers,  in  the  same 
word$  as  are  used  in  declarations  of  uses  on  fines  and  recove- 
ries :  it  would  be  extremely  dangerous  at  this  time  to  question 
the  operation  of  the  statute  of  uses  in  such  cases.  «   .^p 

♦20.  Before  the  statute  27  Hen.  VIIL,  if  a  person  had  con-  R«a„i4ing 
veyed  his  lands  to  another,  without  any  consideration^  or  decla*  Uin. 
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Dytr,  186.  6.  rati<m  of  the  uses  of  sach  eonTe7«nce»  he  becaiae  entitled  to  ihe 
11  Mo  .18  .  ^^^  ^^  pernaocy  of  the  profits  of  the  luuis  thus  conveyed.     Thw 
«>  doctrine  was  not  altered  by  the  statute  of  uses ;  theTefore  it  be* 

came  an  established  principle^  that  where  the  legal  seism  and 
^     possession  of  lands  is  transferred  by  any  common  law  conrey- 
ance  or  assurance,  and  no  use  is  expressly  declared*  nor  any 
consideration  or  evidence  of  intent,  to  direct  the  use ;  such  use 
shall  result  back  to  the  original  owner  of  the  estate  :  for  where 
there  is  neither  consideration,  nor  declaration  of  uses^  or  any 
circumstance  to  show  the  intention  of  the  parties,  it  cannot  be 
supposed  that  the  estate  was  intended  to  be  given  away. 
ilint23«.        21.  In  ccmsequence  of  this  principle*  Lord  Coke  has  laid  it 
ZXjer,  166  a.    down  as  ajTule, — ^^  That  so  much  of  the  use  as  the  owner  of  the 
land  does  not  dispose  of,  remaina  in  him.''    So  that  where  a 
person  seised  in  fee  simple  levies  a  fine,  or  suffers  a  recovery, 
without  any  consideration,  or  declaration  of  the  uses  to  which  \k 
shall  enure,  the  use  results  back  to  himself ;  and  the  statute  im« 
mediately  transfers  the  legal  estate  to  such  resulting  use ;  by 
which  means  he  is  seised  in  fee  simple  in  the  same  manner  as  he 
was  before  :  if  any  particular  uses  are  declared,  so  much  of  the 
pld  use  as  is  not  declared  to  be  vested  in  some  other  person,  re- 
sults, back  to  the  original  owner. 
Sir  £.  CUre'i      22.  Thus,  where  a  man  made  a  feoffment  to  the  use  of  such 
6  Rep.  17  6.   pci*8on  Or  persous,  and  for  such  estate  and  estates,  as  he  should- 
appoint  by  Us  will ;  it  was  resolved  that  the  use  resulted  to  the 
feoffor  till  he  made  an  appointment 
*  439  *23.  So  where  a  person  made  a  feofiment  to  thenise  of  him« 

^oodiiff  ▼.      sei^  and  his  intended  wife,  after  their  marriage ;  it  was  detennin* 
£liz7439.'^     ed  that  the  use  resulted  to  the  feoffor  and  hfe  heirs,  till  the  mar- 
riage. 
Wh^leiity,^'       24.  In  an  ejectment  tried  before  Lord  Chief  Baron  Parker^ 
Wiif .  R.  19.   this  short  case  was  reserved  for  the  opinion  of  the  court     A. 
B.  being  in  possession  of  the  lands  in  question,  levied  a  fine 
sur  conusance  de  droit  come  ceOf  ^.  to  the  conusee  and  his  heirs 
without  any  consideration  expressed  ;    and  without  declaring 
any  use  thereof :  nor  was  it  proved  that  the  conusee  was  ever 
in  possession.    So  that  the  single  question  was  whether  the 
fine  should  enure  to  the  use  of  the  conusor  or  to  that  of  the 
conusee.     After  two  argoments  the  Court  gave  judgment  for 
ihe  plaintifl^  who  claimed  as  heir  of  the  conusor ;   and  said» 
that  in  the  case  of  a  fine  cmne  ceo,   &c.  where  no  uses  were  de» 
elated,  whether  the  conusor  were  in  possession,  or  the  fine  were- 
of  a  reversion,  it  should  enure  to  the  old  uses,  and  the  connsor 
should  be  in  of  the  old  use.     That  in  the  case  of  a  recovery 
suffered,  the  same  should  ensure  to  the  use  of  him  who  suffered 
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it  (who  was  commonly  the  vouchee,)  if  no  uses  were  de- 
clared. Bo  in  this  c^se  the  ancient  use  was  in  the  conusor 
St  the  time  of  levying  the  fine ;  for  it  seemed  to  have  been 
long'  settled,  that  a  fine  without  any  consideration,  or  uses 
thereof  declared,  should  enure  to  the  ancient  use,  in  whomso* 
eyer  it  was,  at  the  time  of  levying  the  fine  ;  and  as  it  was 
here  in  the  conusor,  at  the  time,  the  judgment  must  be  for  the 
plidntiff. 

S5.  Where  a  husband  and  wife  levied  a  fine  of  the  wife's  Beckwitb^i 
estate,  without  any  sufficient  declaration  of  uses  ;  it  was  held  j  i^L  53  ^^ 
that  &e  use  resulted  back  to  the  wife  only  ;  because  the  estate  Dyer,  146  6. 
in  the  land  passed  only  *firom  her  ;  and  tiie  husband  joined  with  *  ^^^ 

her  only  for  confomuty. 

36.  Where  a  person  levies  a  fine  of  his  estate  to  trustees,; 
to  certain  uses  and  does  not  declare  any  use  of  the  estate  during  ^' 
his  own  life,  it  will  result  to  himsel£ 

87.  A  fine  was  levied  to  the  use  of  trustees  for  7C0  years,  p^^j^  ^* 
remainder  to  other  trustees  for  300  years,  and  finom  and  af-  2  Vftm/sTO. 
tcr  the  death  of  the  cognizor,  to  the  use  of  his  son  for  life,  ^^'^••m-*^*- 
remainder  to  the  first  and  other  sons  of  such  son  in-  tail.     It 
waa  resolved  by  the  Lord  Keeper,  after  consideration  had  with 
all  the  Judges,  and  a  case,  that  as  the  cogiuzor  had  not  linii* 
ited  away  the  freehold  to  any  person  during  his  life,  it  resulted 
back  to  himself.  ^.j, 

28.   Archdale  Palmer,  in  consideration  of  the  marriage  of  Paimer,* . 
his  son,  settled  an  estate  to  tbe  use  of  his  son  for  life,  remun*  |g»^*^^'  ^ 
der  to  his  intended  wife  for  life,  remainder  to  the  first  and  other  Feanit,  Coot. 
sons  of  the  marriage  in  tail,  remainder  to  the  heirs  male  of  the  ?V°' ,^^* 
body  of  Archdale  Palmer,  remainder  over.     It  was  resolved, 
that  as  the  limitations  to  the  son,  and  his  first  and  other  sons, 
might  determine  durii^  the  life  of  Archdale  Palmer,  a  use  re^ 
suited  to  him  for  life,  expectant  upon  the  determination  of  the 
estates  limited  to  his  son,  &c. 

S9.  But  where  the  use  b  expressly  limited  away  during  the 
life  of  the  grantor,  no  use  can  result  to  him.  . 

SO.  A  person,  in  consideration  of  marriage,  conveyed  lands,  y/^om, 
to  trustees,  to  the  use  of  himself  and  his  heirs  till  the  mar*  ^  Mod.  ^. 
riage,  then  to  the  use  of  his  intended  wife  for  life,  for  her  33,  '    *^"* 
jointure,  remainder  to  trustees  and  their  heirs  during  the  life 
of  the  husband,  *in  trust  to  support  contingent  remamders,  *  441 

but  to  permit  the  husband  to  receive  tbe  rents  and  profits  during 
his  life,  remainder  to  the  first  and  other  sons  of  the  marriage 
b  tml  male,  remainder  to  the  heirs  male  of  the  husband  by  his 
then  intended  wife,  remainder  over.  It  was  resolved  that  no 
use  resulted  to  the  husband,  because  there  was  an  express  es- 
tate limited  to  the  trustees  during  his  life. 
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2  Rep.  58  «•      31.  The  use  will  result  according  to  the  estate  which  the 
parties  have  in  the  land.     Thus  if  there  he  two  joint  tenants^ 

*  404  i^d  they  levy  a  fine  without  any  declaration  of  uses^  the  ujse 

shall  be  to  them  of  the  same  estate  as  they  before  had  in  the 
land.  So  if  A.  tenant  for  life,  and  B.  in  remsdnder  or  rever- 
sion, levy  a  fine  generally,  the  use  shall  be  to  A.  for  life,  the 
reminder  or  reversion  to  B.  in  fee.  For  each  grants  that 
which  he  may  lawfully  grant ;  and  each  shall  have  the  use 
which  the  law  vests  in  them,  according  to  the  estate  which 
they  convey  over.  So  if  A.  seised  in  fee  of  an  acre  of  land 
and  he  and  B.  levy  a  fine  of  it  to  another,  without  constdera^ 
tion,  the  use  shall  be  to  A.  only  and  his  heirs  :  for  a  use,  wluch 
is  but  a  trust  and  confidence,  and  a  thing  in  equity  and  con- 
science, shall  be  by  operation  of  law  to  him  who  in  truth  was 
owner  of  the  land,  without  having  regard  to  estoppels  or  con- 
clusions, which  are  averse  from  truth  and  equity. 
Roe  ▼.  Pop-  32.  It  was  determined  in  a  modem  case,  where  a  fine  was 
R*"*  ?4  "*'  ^^^^^  ^7  ^  tenant  for  life,  together  with  the  remsdnder-man  in 
tail,  and  the  reversioner  in  fee  ;  and  a  declaration  of  uses  was 
executed  by  the  tenant  for  life,  and  the  remainder-man  in  tail 
only ;  that  the  use  of  the  reversion  in  fee  resulted  to  the  rever- 
sioner. 

33.  It  is  somewhat  doubtful,  whether,  in  the  caise  of  a  lease 

•  442  ^^^  release  without  any  declaration  of  uses,  the  *use  result 
Vide  Tit.  32.  to  the  releasor ;  for  reasons  which  will  be  stated  when  that 
c  11*            mode  of  conveyance  is  explained.     But  if  any  particular  use 

is  declared  on  a  lease  and  release,  the  residue  of  the  use  wiB 
result  back  to  the  releasor. 

34.  Where  the  same  use  is  limited  to  the  owner  of  the  es- 
J    tate,  which  would  have  resulted  to  him,  in  case  no  declaration 

^  of  that  use  had  been  made ;  the  declaration  is  void,  and  be 
takes  it  as  a  resulting  use^ 
Read  and  35.  Anthony  Mitford  being  seised  in  fee  of  the  estate   in 

£iTiDgtoZ*      question,  conveyed  the  same  to  the  use  of  his  eldest  son  and  his 
Cro.  Eiiz.        wife,  and  the  heirs  male  of  the  body  of  his  son,  remainder  to 
Moo.  284.  2    ^^^  use  of  his  own  right  heirs.     It  was  resolved,  that  the  use 
Rep. -91  b.     limited  to  the  right  heirs  of  Mitford  was  the  ancient  use,  which 
vras  never  out  of  him  ;  and  was  in  fact  a  reversion  in  him,  to 
grant  or  chaise  ;    and  would  descend  from  him  to  his  heir  if  it 
had  not  been  mentioned  :  that  the  limitation  to  his  right  heits 
was  therefore  void,  being  no  more  than  what  the  law  had  al- 
ready vested  in  him.  ^         - 

SicaUan."*        ^^'  '^^^  ^^^^^  ^^^  takes  place  in  all  conveyances  to  uses, 

which  operate  without  transmutation  of  possession  :  as  in  cove- 

^  nants  to  stand  seised,  and  bargains  and  sales,  where  the  uses 
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mrise  out  of  the  estate  of  the  covenantor  or  bargainor  :  fi>r  in 
these  cases  so  much  of  the  use  as  the  covenantor  or  bargainor 
does  not  dispose  of,  still  remains  in  him  as  bis  old  estate  ;  and 
is  usuaDj  called  a  use  by  implication. 

37.  A.  being  tenant  in  fee,  covenanted  to  stand  seised   to  Pjbvf  ▼.  Mit- 
the  use  of  his  heirs  male,  begotten,  or  to  be  begotten  on  the  body  ^^  ^  V****' 
of  his  second  wife.     It  was  determined  that  A.  took  an  estate 
for  life  by  implication  :  for  the  limitation  being  to  the  heirs  of  ^ 

his  body,  &o.  and  it  being  impossible  for  him  to  have  *any  »  ^aa 

such  heirs  during  his  life,  as  nemo  est  hiBres  vweniis^  the  use  was 
undisposed  of  during  his  life,  consequently  remained  in  him. 

Sd.  It  follows  from  the  same  principle,  that  where  no  use 
arises  upon  a  covenant  to  stand  seised,  or  bargain  and  sale,  eitb-  1^i*»^«  ^*  1^- 
er  for  want  of  a  sufficient  consideration,  or  for  any  other  cause, 
such  use  will  remain  in' the  covenantor  or  bai^nor. 

39.  From  the  nature  of  resulting  uses,  an4  uses  by  implica^  NoUm  r»- 
tion,  it  follows,  that  they  can  never  arise  to  any  person  but  the  the^wMr 
original  owner  of  the  estate.  orth«£ita(e. 

40.  Husband  and  wife  levied  a  fine  of  the  wife's  estate,  to  s^Jed^* 
the  use  of  the  heirs  of  the  body  of  the  husband  on  the  wife  begot-  Sbow.  Ca.  ia 
ten ;  remainder  to  the  husband  in  fee.     It  was  resolved,  that    "^ 

no  estate  resulted  to  the  husband,  because  the  lands  originally 
belonged  to  the  wife.  This  judgment  was  affirmed  by  the  House 
of  Lords. 

41.  Where  there  is  any  circumstance  to  show  the  intent  of  Noragaintt 
the  parties  to  have  been  that  the  use  should  not  residt,  it  will  re-  ^l  f^Smf 
main  m  the  persons  to  whom  the  legal  estate  is  limited. 

43.  A  recovery  was  suffered  by  one  Hummerston,  to  the  iik-  HumaiM- 
tent  that  the  recoveror  should  make  an  estate  to  him  and  his  wife  j^*  vtlTa^ 
£br  their  lives,  remainder  to  their  eldest  son  in  taU,  &c.     It  was  n.  9. 
agreed  by  the  Court,  that  after  the  recovery  suffered,  the  reco- 
verors  should  be  seised  to  their  own  use  ;  foir  if  they  were  seised 
to  the  use  of  Hummerston,  then  they  could  not  make  the  estate. 
But  Southcot  and  Wray  said  they  ought  to  do  this  in  convenient 
time,  otherwise  the  use  would  result  to  Hummerston. 

43.  A  fine  was  levied,  and  an  indenture  made  to  declare  the  Uta. 
uses  of  it ;  the  words  of  which  were,  **  the  fine  was  levied  to 
the  intent  that  they  should  make  *and  estate  to  him  to  whom  J.  *  444. 
£.  the  &ther  (who  was  the  cQgnizor)  should  name."  And  then 
was  a  proviso  at  the  end  of  the  indenture,  that  the  cogmaue 
diould  not  be  seised  to  any  other  use,  except  unto  that  use  spa- 
eified.  It  was  holden  by  all  the  justices^  that  ^  lands  shoul4 
be  to  the  use  of  the  cogmzees  themselves,  inuDediately  ai  above 
that  after  the  nominati0n,  they  AoiM  H  i^iitd  to  the  usa^ 
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whomever  he  named ;  and  if  J.  E.  died  without  nominatioiiy 
then  the  law  would  settle  the  use  in  his  heir. 

44.  A  feoffinent  was  maile  hj  A.  upon  condition  to  reconvey 
to  A.  for  life,  remainder  to  the  eldest  son  of  A.  b  fee.  It  was 
resolved,  that  no  use  resulted  to  A. ;  for  if  so,  then  the  estate 
would  vest  by  the  statute  of  uses,  and  the  feoffee  could  not  make 
an  estate  to  A.  and  to  lus  son. 
36  c  3.  \  ^^'  "^^  resulting  uses  depend  on  the  intention  of  the  parties. 
Parol  Eti-  ^  parol  evidence  is  admissible,  to  shew  what  the  intent  was :  and 
^dto'siww''*  the  clause  in  the  statute  of  frauds,  requiring  that  declarations 
<he  Inttnt,  of  tmsts  and  confidences,  which  is  held  to  include  uses,  should 
£^*  \)ou^^  ^®  made  by  some  writing,  signed  by  the  party ;  extends,  in 
S4.  '  (  cases  of  conveyances  to  uses,  to  third  persons  only ;  not  to  the 

Q^  'jMo'        persons  conveying,  or  those  to  whom  lands  are  conveyed  to  uses. 
4S5.'  46.  Where  a  use  is  expressly  limited  to  the  owner  of  the  es- 

Tidt  Tit  3*.    ^iQ^  ]jg  ^iij  jj^^  t,g  allowed  to  take  any  resulting  or^implied 

11  Mod.  £14.  use,  inconsistent  with  the  use  limited  to  him. 
Wot  which  u      47,  ^t  a  moot  in  Lincoln's  Inn  Hall,  Mr.  Noy  put  this  dif- 
with  the         ference  : — If  a  man  makes  a  feof&nent  in  fee  to  the  use  of  him- 
£^at6  limit-    gelf  for  life,  the  fee  simple  remains  in  the  feoffees,  for  otherwise 

4d.  Dyer,  111  ,  .„       '    •  ^  »     ,./»  ,.  \,     . 

ft.  n.46.  lie  Will  not  have  an  estate  for  life,  according  to  his  mtention: 

*«  445  But  if  the  use  *be  limited  to  himself  in  tail,  it  is  otherwise  ;  tot 

both  estates  may  be  in  him. 

48.  It  was  held  in  the  Court  of  Wards,  by  Popham  and  An- 
derson, in  the  argument  of  the  Earl  of  Bedford's  case,  that  if 
A.  makes  a  feofiment  to  the  use  of  himself  for  forty  years,  and 
does  not  limit  any  other  estate,  the  fee  will  not  result,  but  wiO 
remain  in  the  feoffees ;  for  otherwise  the  term  would  be  merged. 

49.  One  Savage  being  seised  in  fee,  conveyed  his  estate  by 
lease  and  release,  to  trustees  and  their  heirs,  to  the  use  of  him- 
self for  99  years,  remainder  to  trustees  for  25  years,  remain- 
der to  the  heirs  mate  of  his  own  body. 

It  was  determined  that  no  use  for  life  resulted  to  Savage,  be- 
cause that  would  be  inconsistent  with  the  term  of  99  years  ex- 
pressly limited  to  him. 

50.  A.  by  a  settlement  made  on  his  marriage,  conveyed  cep- 
Ah.  Eq«  753.   ^^  iBLnis  to  the  use  of  hunself  for  99  years,  if  he  so  long  livedo 

Via.  Ah.  and  after  to  the  use  of  trustees  for  300  years,  remainder  to  the 
use  of  die  heirs  male  of  his  own  body,  remainder  to  his  own 
right  heirs.  Upon  a  case  referred  to  the  Judges  of  the  Court 
of  Common  Pleas,  from  the  Court  of  Chancery,  they  held  that 
DO  estate  of  freehold  could  result  to  A.  for  his  life,  because 
another  estate,  viz.  for  99  years,  if  he  so  long  lived,  was  ex- 
fsteaAj  limited  to  him ;  which  would  be  inconsistent  with  a  re- 
sulting estate  of  freehold. 
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51.  The  doctrine  of  resulting  uses  only  extends  to  those  cases  ^^  ^  ^ 
^  where  an  estate  ih  fee  simple  passes.     For  if  a  person  conveys  Eitatt  Taii^ 

an  estate  to  another  in  tail>  without  any  consideration,  or  de*  ^'  ^^^  ^^ 
claration  of  nses,  no  use  will  result  to  the  donor,  and  consequent- 
ly the  donee  in  tail  will  hold  to  his  own  use.     For  by  a  gjiH  of         *  446 
this  *kind  there  is  a  tenure  created  between-  the  donor,  and  the  ^''•-  ^^»  Tit. 
donee  in  tail,  which  amounts  to  a  consideration,  and  prevents  the  p  *  lo.       ^ 
use  from  resulting  ;  in  the  same  manner  as  if  a  feofiment  in  fee  ^^^  ^^  ^ 
had  been  made  before  the  statute  of  quia  emptores  terrarwn,  the  ^^  *  ^      * 
feoffee  would  have  held  the  land  to  his  own  use  ;  because  a 
tenure  was  thereby  created ;  in  consequence  of  which  he  would 
have  held  of  the  feoffor,  by  fealty  at  least. 

52.  In  the  same  manner,  if  a  person  leases  lands  to  another  ^^*"^' 
for  fife,  or  years,  no  use  will  result  to  the  lessor.     So  if  a  lessee 

for  life  or  years  grants  over  his  estate  without  any  declaration 
of  use,  the  grantee  will  have  it  to  his  own  use.  In  Gilbert's  pa.  65. 
Uses,  the  reason  given  for  this  doctrine  is,  that  these  lesser 
estates  were  not  used  to  be  delivered  to  be  kept  for  the  future 
support  and  provision  of  the  family  :  therefore  the  mere  act  of 
delivering  possession  passed  a  right,  without  consideration  ;  since 
there  was  a  presumption,  from  the  use  of  the  country,  that  these 
estates  were  transferred  under  secret  trusts  ;  especially  as  rents 
were  usually  reserved  ;  and  they  were  subject  to  waste,  and 
other  forfeitures. 

5S.  In  the  case  of  a  conveyance  of  an  estate  for  life  or  years» 
without  consideration,  althoi^h  a  use  should  be  declared  of  part    ^ 
of  the  estate  to  the  grantee,  yet  there  will  be  no  resulting  use  to 
the  grantor. 

64.  A.  being  tenant  for  life,  granted  his  estate  to  B.  by  fine,  Caifl^v. 
and  by  indenture  declared  the  use  to  B.  for  the  life  of  A.  and  j^^({q[^ 
B.  ;  and  if  £.  died,  living  A.,  that  it  should  remain  to  C.     Af- 
terwards B.   died,   living  A.  ;    C.  entered,  and  let  to  D.  for 
years,  and  died,  living  A.      The  question    was,   whether  the 
lessee  should  retain  the  land  as  an  occupant^  during  the  life  *of         «  44^ 
A.,  or  that  A.  should  have  it  again  as  a  resulting  use. 

*^  It  was  adjudged,  after  ipfgument,  that  D.  should  have  it 
as  an  occupant,  and  that  A.  had  not  any  residue  of  the  use  in 
him  :  for  although  where  tenant  infee  msJces  a  deed  of  feoffinent, 
and  limits  the  use  for  life  or  in  tail,  and  doth  not  speak  of  the 
residue,  it  shall  be  to  the  feoffor  or  conusor,  because  he  had  the 
ancient  use  in  him  in  fee  ;  yet  when  tenant  for  fife,  or  he  who 
hath  the  particular  estate,  grants  his  estate  by  fine,  and  Umits 
the  use  for  years,  or  for  a  particular  estate,  it  shall  not  return  to 
him,  but  be  to  the  conusee,  although  the  fine  were  without 
any  consideration ;  because  he  who  hath  the  particular  estate 
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by  fine,  18  Subject  to  tibe  ailcient  rent  and  forfeitiaie  ;  whicb  is 
a.sttfficient  eonsideration  to  convey  the  estate  to  him.'' 

55.  As  a  derise  imports  a  bounty,  it  foDows  that  it  must  be 
to  the  use  of  the  devisee,  if  not  otherwise  expressed  :  and  that 
no  use  can  in  any  case  result  t6  the  heirs  of  the  devisor,  unless 
it  appears  by  the  will  itself,  that  the  devise  was  not  made  to 
ibt  use  of  the  devisee  :  if  the  use  declared  on  the  devise  be 
void,  the  devise  itself  will  be  void. 

56.  Where  a  tenant  in  tail  suffers  a  recovery  of  his  estate^ 
by  which  it  is  converted  into  an  estate  in  fee  simple,  without 
declaring  any  uses  thereof,  it  has  been  doubted  whether  the  use 
which  results  to  him  be  in  tail  or  in  fee.  The  lai^age  of  the 
cid  books  is,  that  where  there  is  a  f^^fiment,  fine,  or  recovery 
without  consideration,  or  declaration  of  uses,  these  assurances 
shall  enure  to  the  old  uses. 

57.  Thus  where  a  father  tenant  for  life,  uid  the  son  tenant  in 
tul,  joined  in  suffering  a  common  recovery  *but  the  father 
alone  executed  the  deed  declaring  the  uses ;  the  court  directed 
the  jury  to  find  the  uses  according  to  the  estates  which  the  par- 
ties had  at  the  time  of  suffering  the  recovery. 

58.  8o  where  a  &ther  tenant  for  life,  and  the  son  tenant  in 
tail,  suffered  a  common  recovery,  without  any  declaration  of  the 
uses  to  which  it  should  enure  ;  it  was  held  that  it  enured  to  the 
former  uses. 

59.  The  doctrine  laid  down  in  the  above  cases  is  liable  to 
great  objections  ;  for  as  resulting  uses  are  guided  by  the  intent 
of  the  parties,  it  f(rfk>ws  that  where  a  tenant  in  tail  suffers  a 
recovery  without  any  declaration  of  uses,*  the  presumption  is, 
that  this  act  was  done  for  the  special  purpose  of  acquiring  the 
absolute  dominion  over  his  estate  ;  as  it  cannot  be  supposed 
that  he  would  go  to  the  expence  of  suffering  a  recovery,  if  he  was 
only  to  acquire  the  same  estate  which  he  had  before  :  and  it 
has  been  admitted  in  the  following  case,  that  where  a  tenant 
in  tail  suffera  a  common  recovery  without  any  declaration  of 
uses,  the  resulting  use  is  to  him  in  fee  simple. 

60.  Eari  Ferrers  being  tenant  for  life,  with  remainder  to 
V  WmT"*  ^  ^  ^'^^  '^  other  sons  in  tail  male,  and  having  an  eldest  son 
207.              Robert,  who  was  about  seventeen  years  old,  and  several  odier 

sons,  a  very  advantageous  matdi  had  been  agreed  on  between 
sucb  ddest  son  and  a  jonng  lady  ;  and  articles  were  entered 
teto  by  Earl  Ferrers  and  his  son,  whereby  Earl  Ferrers  cove- 
nanted that  he  and  his  son  should  witiiin  a  year  after  his  son 
came  of  age,  by  fine  or  recovery,  settle  the  buUc  of  his  estate  to 
the  Qse  of  his  son  for  life,  remainder  to  his  fifst  and  other  sons 
in  tail,  ftc.  The  marriage  took  effect,  and  the  eldest  son  Robert, 
when  he  came  of  age,  joined  with  his  father  in  levying  a  fiae 


8  Rep.  11 «. 


GUb.  Ui 
64. 


Viglitingale 


THOe  XI.  Use.  Ch.  iv.  $  60—62.  SOI 

and  ^sufiering  a  common  recovery,  but  there  was  no  d^cla-         «  ^g 

tion  of  uses.    The  son  died,  leaving  an  only  daughter  jand  no 

son.  ^  • 

It  appears  from  the  case  Chat  the  estates  of  which  the  re- 
covery was  suffered  descended  to  the  only  daughter  of  Robert 
the  son,  who  had  joined  his  father  in  the  recovery,  and  had  not 
declared  any  uses.  Now  if  the  recovery  had  enured,  as  to  Ro- 
bert the  son's  estate,  to  the  old  uses,  he  would  have  been  ten- 
ant in  tail  male,  with  remainder  to  his  brothers  in  tail  male, 
successively ;  and  upon  his  death  without  issue  male,  the  es- 
tate would  have  vested  in  his  next  brother,  not  in  his  daughter. 
But  it  was  so  fully  admitted  by  the  counsel  of  Earl  Ferrers, 
who  was  party  to  that  suit,  and  who  was  a  younger  brother  of 
Robert  the  son,  who  suffered  the  recovery^  that  in  case  of  no 
declaration  of  uses,  the  use  and  estate  resulted  to  Robert  the 
son  in  fee  ;  that  the  only  point  for  which  they  contended  was, 
that  the  articles  executed  by  Robert  the  son,  while  anmfant, 
and  under  which  they  claimed,  amounted  to  a  good  declaration 
of  the  uses  of  the  recovery. 

'61.  This  doctrine  has  been  confirmed  by  the  highest  modem 
authorities.     Thus  Lord  Hardwicke  has  said,  ^^  I  take  if  for  l  Atk.  9. 
law  that  a  tenant  in  tail   suffering  a  recovery  is  in  of  the  old 
use,  and  that  the  estate  is  discharged  of  the  statute  De  DonU:** 
and  ip  another  case,  "  A  common  recovery  will  bar  the  entidl,  ^* 

though  there  is  no  deed  to  lead  the  uses ;  because  it  is  in  res- 
pect of  the  satisfaction  of  estate  in  value,  which  creates- the 
bar."    And  Lord  C.  J.  Lee  has  said,  ^*  It  is  the  use  of  the  fee  5  j,,^  ^^ 
simple  that  passes  to  the  recoveror  from  tenant  in  tail,   and  i07.nof«J 
which  results  to  him  and  his  heirs,  if  no  use  is  declared.** 

*63.  It  follows  from  the  above  principles,  that  where  a  ten- 
ant in  tail  levies  a^fine,  without  any  declaration  of  uses,  he  ac-  *  4S0 
quires  a  base  fee  descendible  to  his  heirs,  as  long  as  he  has 
heirs  of  his  body  ;  ana  in  the  case  of  Roe  v.  Popham  it  nnist^^i^  ^^^ 
be  presumed  that  the  Court  reasoned  in  this  manner ;  for  upon 
the  death  of  the  tenant  m  tail  without  issue,  the  person  who  had 
the  reversion  in  fee  was  held  to  be  entitled  to  the  estate. 
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Section  1.  ^ 

THE  object  and  intention  of  the  statute  27  Hen.  VI|I  Origin  oT 
certainly  was  to  destroy  that  double  property  in  land,  which  had 
been  introduced  into  the  English  law,  by  the  invention  of  uses  ; 
for  which  purpose  the  statute  enacted,  that  the  legal  seisin  and 
possession  should  be  transferred  to  the  use.     If  therefore  the  in- 
tention of  the  Legislature  had  been  carried  into  full  effect,  no 
use   could  ever  after  have   existed  for  more  than  an  instant.  y^Qgii,  50. 
But  the  strict  construction  which  the  Judges  put  on  that  statute  ^  Atk.  S9i. 
defeated,  in  a  great  measure,  its  intent ;  as  they  determined 
that  there  were  some  uses  to  which  the  statute  did  not  transfer 
the  possession.     Bo  that  uses  were  not  entirely  abolished,  but 
still  continued  separate  and  distinct  from  the  legal  estate  ;  and 
were  taken  notice  of,  and  supported  by  the  Court  of  Chancery, 
under  the  name  of  trusts.  , 

I    2.  A  trust  is  therefore  a  use  not  executed  by  the  statute  27 
Hen  YIII.  for  originally  the  words  use  and  trust  were  perfectly 
synonimous,  and  are  both  mentioned  in  the  statute.     But  as  Hb^  ^  Black, 
provisions  of  the  statute  were  not  deemed  coextensive  with  the    *^      * 
various  modes  of  creating  uses,  such  uses  as  were  not  provided     ^     «    .^ 
for  by  the  statute,  were  left  to  their  former  jurisdiction.  Detcrip. 

u  *3.  A  trust  estate  may  be  described  to  be  a  right  in  equity  to  tion  of. 
take  the  rents  and  profits  of  lands,  whereof  the  legal  estate  is  ^ep?*^'9   — 
vested  in  some  other  person ;  and  to  compel  the  person  thus  sei-  12  Man. 
sed  of  the  legal  estate,^  who  is  called  the  trustee,  to  execute  such  \^'  |g  ^^^^ 
conveyances  of  the  land  as  the  person  entitled  to  the  profits,  who  Rep.  210 — ) 
is  called  the  cestui  que  trusty  shall  direct :  m  the  mean  time  the  ^ponl^l^?' 
ceshd  que  trust,  when  in  possession,  is  considered,  in  a  court  of 
law,  to  be  tenant  at  will  to  the  trustee.  Tjrrairi 

4.  There  ieupe  three  direct  modes  of  creating  a  trust.     The  ?5^^,^*'* 
first  arises  from  a  rule  established  in  4  &   5  Philip  and  Mary ;  Bac  Rtadi* 
\ihat  a  use  could  not  be  linnted  on  a  use.     The  reason  given  by  ^^ 
Lord  Bacon  for  this  determination  is,  because  the  words  of  the 
statute  are,  '^  Where  any  person  is  seised  of  any  lands  or  tene- 
ments.'*   Which  excludes  uses,  as  they  do  not  fall  within  either 
of  those  descriptions.  2  Cottm.  33a< 

6.  Thus,  on  a  feofiment  to  A.  and  his  heirs,  to  the  use  of  B. 
and  his  heirs,  in  trust  for  C.  and  his  heirs,  it  was  held  that  the 
statute  executed  oidy  the  first  use  :  and  that  the  second  was  a 
mere  nullity.  But  as  it  was  evident  that  B.  was  not  intended 
to  be  benefited  by  that  conveyance,  the  Court  of  Chancery  took 
cognizance  of  the  case  ;  and  decreed  that  B.  should  pay  the 
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rents  and  profits  of  the  land  to  C.  and  execute  such  conveyances 
as  he  should  direct 

6.  In  a  settlement,  lands  were  conveyed  to  trustees  and  their 
heirs,  to  the  use  of  them  and  their  heirs,  to  the  use  of  A.  B.  for 
life,  &c.  It  was  held  that  the  legal  estate  was  vested  in  the 
trustees,  and  that  the  limitations  to  A.  B.    &c.  were  hut  trusta 

*7.  Ann  Ratford  conveyed  lands  to  T.  B.  and  his  heirs,  to 
the  use  of  him  and  his  heirs,  in  trust  to  permit  the  said  Ann  and 
her  husband  to  receive  the  profits  during  their  lives.  Lord 
Talbot  held,  that  as  the  estate  was  limited  to  tnistees  and  tbek 
heirs,  to  the  use  of  them  and  their  heirs,  so  that  it  was  actually 
executed  in  them,  whatever  came  afterwards  could  be  looked 
upon  only  as  an  equitable  interest ;  for  there  could  not  be  a  use 
upon  a  use. 

8.  An  estate  was  limited  by  deed  and  fine  to  the  use  of  the 
husband  for  life,  remainder  to  trustees  and  their  heirs,  during 
his  life,  to  preserve  contingent  remainders;  remainder  to  the 
wife  for  life,  remainder  to  trustees  and  their  heirs  generally, 
and  not  during  the  life  of  the  wife,  to  preserve  the  contingent 
uses  and  estates  thermafter  limited,  remainder  to  such  persons 
as  the  wife  should  appoint,  &c. 

Upon  a  aise  sent  from  the  Court  of  Chancery,  the  Court  c^ 
K.  B.  certified,  that  the  trustees  took  a  legal  estate  in  fee,  after 
the  determination  of  the  wife's  estate  ;  and  that  all  the  subse- 
quent limitations  were  trusts. 

9.  Where  lands  are  conveyed  byoovenantto  stand  seised, 
bargain  and  sale,  or  appointment  under  a  power,  to  A.  and  his 
heirs^  to  the  use  of  B.  and  his  heirs,  the  legal  estate  will  be  ves- 
ted in  A.,  and  B.  will  only  take  a  trust. 

10.  In  the  case  of  a  devise,  the  rule  is  the  same.  Thus 
where  a  person  derised  lus  real  estate  to  trustees  and  their  heirs, 
to  the  use  of  them  and  their  heirs,  upon  several  trusts ;  it  was 
declared  by  Lord  Hard wicke  that  the  legal  estate  was  vested  in 
the  trustees,  and  the  subsequent  devisees  only  took  trusts. 

*11.  In  a  case  of  a  devise  to  trustees  to  several  uses,  which 
was  exactly  siimlar  to  that  of  Yenables  v.  Morris,  Lord  Thur« 
low  held  that  the  trustees  took  the  legal  estate.  But  in  a  subse* 
quent  case  the  Court  of  King's  Bench  held,  that  where  it  was 
not  necessary  for  the  trustees  to  take  the  legal  e.state,  and  the 
intention  of  the  testator  appeared  to  be,  that  the  estate  Knuted  to 
the  trustees  should  be  confined  to  the  lives  of  the  tenants  for  hfe, 
the  devise  ought  to  be  construed  accordingly.  And  it  has  been 
held  by  Shr  W.  Grant,  that  this  doctrine  is  apphcable  to  the 
case  of  a  deed. 
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12.  The  second  mode  of  creating  a  trust  arose  from  an  opin-  ^itation  to 
ion  wluch  was  delivered  by  the  Judges  in  36  Hen.  VIIL,  that  pay  otcut  the 
where  a  man  made  a  feoffment  in  fee,  to  his  own  use,  during  his  ^^^^"^f^ 
life,  and  after  his  decease  that  J.  N.  should  take  the  profits,  this  Faoffm.  *Kr, 
was  a  use  in  J.  N.  ;  contrary,  if  he  said  that  after  his  death  Use  53. 

his  feoffees  should  take  the  profits  and  deliver  them  to  J.  N. 
This  would  be  no  use  in  J.  N.>  because  he  could  have  them  only 
by  the  hand  of  the  feoffees.  Thus  the  feoffees  would  have  the 
legal  estate,  and  consequently  J.  N.  could  only  have  a  trust, 
which  would  be  enforced  in  equity. 

13.  This  rule  has  been  applied  to  devises;  but  a  distinction 
has  been  made  between  a  devise  to  a  person,  in  trust  to  pay  over 
the  rents  a::td  profits  to  another,  and  a  devise  in  trust  to  permit 
some  other  person  to  receive  the  rents  and  profits.  In  the  first 
ease  it  was  held  that  the  legal  estate  should  continue  in  the  first 
devisee,  in  order  that  he  might  be  able  to  perform  the  trust ;  for 
where  he  is  directed  to  pay  over  the  rents,  he  must  necessarily 
receive  them.     But  in  the  second  case  it  has  been  adjudged  that 

the  legal  *  estate  is  vested,  by  the  statute,  in  the  person  who  is  to  «  a^q 

receive  the  rents. 

14.  Lands  were  devised  to  trustees  and  their  heirs,  to  the  in-  Broujrhfoa  v. 
tent  to  pcmit  A.  to  receive  the  rents  for  his  life,  &c.     It  was  ^"^^^Z* 
determined  that  this  would  have  been  a  plain  trust  at  common  873.  * 

law  ;  and  what  at  common  law  was  a  trust  of  a  freehold,  v^as 
executed  by  the  statute  ;  which  mentioned  the  word  trust,  as  *  Vent.  31S. 
well  as  use.     And  that  the  case  of  Burchett  v.  Durdant,  which 
had  been  determined  otherwise,  was  not  law. 

15.  Where  an  estate  is  conveyed  or  devised  to  trustees  for  ^parate  Uw 
the  separate  use  of  a  woman  ;  the  Courts  will,  if  possible,  con*  of  a  Woman^ 
strue  the  devise  so  as  to  vest  the  legal  estate  in  the  trustees ; 
because  such  a  construction  will  best  effectuate  the  intention  of 

the  donor. 

16.  Lands  were  devised    to   trustees  and    their  heirs,  in  Saunden,' 
trust  for  a  married  woman  and  her  heirs  ;  and  that  the  trus>-  l  Ve?ii.  415« 
tees  should  from  time  to  time  pay  and  dispose  of  the  rents  to 

the  said  married  woman,  for  her  separate  use.  The  Court  held 
it  to  be  a  trust  only,  and  not  a  use  executed  by  the  statute. 

17.  A  testator  gave  all  the  rents  of  certain  lands  to  a  mar-  gonOi  v. 
ried  woman,  during  her  life ;  to  be  paid  by  his  executors  into  f^^H^^^ 
her  own  hands,  without  the  mtermeddling  of  her  husband.  loi. 

Lord  Chief  Justice  Holt  was  of  opinion  that  the  executors  ^  WJl  9». 
took  the  legal  estate,  as  trustees  for  the  wife ;  but  the  other 
Judges  were  of  a  contrary  opinion.    Lord  Holt's  opinioo  was 
hqwever  fully  established  in  the  following  case. 

Vol.  L  39 
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UykUle         18.  Lands  were  devised  to  trastees  and  their  heirs,  in  trurt 

lAb.  £q.       ^^  P^y  several  legacies  and  annuities,   and  then  to  pay  the  sur* 

388.  plus  rents  into  the  proper  hands  *of  a  married  woman ;  and 

^"^  after  her  decease,  that  the  trustees  should  stand  seised  to  &e 

use  of  fhe  heirs  of  her  body.     It  was  decreed,  that  this  ii^as  a 

use  executed  in  the    trustees   during  the  life  of   the  married 

^  ^     ^  .     woman  :  but  that  after  her  decease,  the  legal  estate  v&ted  in 

Ga.  113.    '    ^^e  ^e^^s  of  her  body.     This  decree  was  affirmed  by  the  House 

of  Lords,  after  consulting  the  Judges. 

19.  In  the  precediiig  case,  the  direction  to  the  trustees  to 
pay  annuities,  and  the  trust  to  pay  the  surplus,  would  have  ]us« 
^  tified  the  decree.     But  in  a  modem  case  sent  out  of  Chancery, 

HartoD,  7      <^  estate  was  devised  to  trustees  and  their  heirs,  upon  trust  to 
Term  R.6SS.  permit  the  testator's  niece,  who  was  mailed,  to  receive  the 
rents  during  her  life,  for  her  separate  use.    Lord  Kenyon  said, 
*  fli%£  whether  this  were  a  use  executed  in  the  trustees  or  not, 
must*  depend  upon  the  intention  of  the  devisor.     This  provision 
was  made  to  secure  to  a  feme  covert  a  separate  allowance,  to 
effectuate  which  it  was  essentially  necessary  that  the  trustees 
should  take  the  estate,  with  the  use  executed,  for  otherwise  the 
husband  would  be  entitled  to  receive  the  profits,  and  so  defeat 
the  object  of  the  deidsor.     The  court  certified  that  the  legal 
estate,  by  way  of  use  executed  in  fee  simple,  vested  in  the  trus- 
tees ;  that  construction  being  necessary  to  ^ve  legal  effect  to  the 
Trttit  to  sell    testator's  intention ;    to  secure   the  beneficial  interest  to  the 
or  to  raise       separate  use  of  the  feme  covert. 

SO.  Where  lands  are  devised  to  trustees,  in  trust  to  sell  or 

mortgage,  in  order  to  raise  money  for  payment  of  debts,  and 

subject  thereto  in  trust  for  a  third  person ;  the  trustees  will 

take  the  legal  estate.     For  otherwise  it  would  not  be  in  their 

«  458  power  to  execute  the  trust 

BagshawF.         *21.  A  person  devised  all  his  lands  to  five  trustees,  their 

v^'^^lo  ^      heirs  and  assigns,  in  trust  that  they  and  their  heirs  should   in 

Collect.  Jar.  the  first  place,  by  the  rents  and  profits,  or  by  sale  or  mor^^e 

V,  i.  378.       0f  |{|0  premises,  raise  so  much  money  as  should  be  necessary 

for  the  payment  6f  his  debts  ;   after  payment  thereof  he  gave 

the  same  to  his  trustees  for  600  years,  without  impeachment  of 

waste,  upon  several  trusts.  And  then  proceeded  in  these  words  : 

^  And  from  and  after  the  determination  of  the  said  estate  for 

years^  then  I  give  and  devise  all  my  sidd  lands,  &c.  unto  my 

said  trustees,  their  heirs  and  assigns ;  my  mind  being,  that  my 

said  trustees  shall  be  and  stand  sebed  of  the  said  premises  in 

trust  for  the  several  uses,  &c.  after  declared ;  viz.  as  for  one 

moiety  at  the  same  premises  I  give  and  de^nse  the  same  to  the 

use  and  behoof  of  my  nephew  T.  Bagshaw,  for  the  term  of  bis 
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liatural  life,  &c."    One  of  the  questions  in  this  case  was,  whe- 
ther the  estate  devised  to  the  nephew  was  a  legal  or  a  trust  estate. 

Lord  Hardwicke  held  that  the  devise  to^the  nephew  was 
merely  a  trust  in  equity  ;  the  first  devise  being  to  the  trustees 
and  their  heirs,  it  carried  the  whole  fee  in  point  of  law.     Part 
of  their  trust  was  to  sell  the  whole  or  a  sufficient  part  for  pay- 
ment of  debts.     This  would  have  carried  a  fee  by  oonstruction  wright  r. 
without  the  word  heirs.  The  consequence  of  this  was,  that  here  I'eanoD, 
being  the  whole  fee,  in  law,  devised  to  the  trustees^  no  remain-  £jlS!*Vw.°***' 
der  of  a  legal  estate  could  be  limited  upon  it ;  and  T.  Bagshaw  *  459 

took  only  a  trust. 

22.  This  mode  of  construction  is  adopted  in  cases  of  deeds,  as 
well  as  in  cases  of  devises. 

S3.  Lord  Byron  t>eing  tenant  for  life,  with  remainder  to  his  K^ea  v. 
son  in  tail,  they  ^suffered  recoveries,  *and  conveyed  estates  in  East  «4a 
Lancashire  and  Nottinghamshire  to  flie  use  of  trustees  and  thejr 
heirs,  in  trust  to  ^ell  the  Nottinghamshire  estate  for  pdfmpni  of 
debts.    As  to  the  Lancashire  estate,  in  trust  to  sell  k^  and  to 
apply  the  money  in  the  purchase  of  other  lands,  to  be  settled  on 
Lord  Byron  for  life,  remainder  to  his  son. in  fee.    With  a  pro* 
viso  that  the  rents  should,  till  sale,  be  received  by  the  persons 
who  would  have  been  entitk)4  to  them,  if  no  recovery  had  been  • 
suffered. 

It  was  held,  that  the  use  of  the  Lancashire  estate  was  execut- 
ed in  the  trustees ;  that  as  to  the  proviso  that  the  rents,  till  sale, 
should  be  received  as  before,  that  was  nothing  more  than  the 
.common  provision  in  such  cases,  and  did  not  carry  the  legal  es- 
tate. 

24..  In  the  case  of  a  devise  to  trustees  for  particular  purposes, 
the  courts  will  consider  the  legal  estate  as  vested  in  the  trustees,  > 
as  long  as  the  execution  of  the  trust  requires  it,  and  no  longer  : 
and  will  therefore  as  soon  as  the  trusts  are  satisfied,  consider  the 
legal  estate  as  vested  in  the  persons  who  are  benefici;dly  entitled 
to  it. 

25.  Thus  in  the  case  of  Say  and  Sele  v.  Jones,  the  legal  e^  tnto,  f  18. 
tate  was  held  to  be  vested  in  the  trustees  dutmg  the  hfe  of  the 
married  woman.    But  upon  her  decease,  it  was  conudered  as 

vested  in  the  heirs  of  her  body.  " 

26.  So,  where  a  person  devised  to*  trustees  all  his  real  estates,  skft^o, 
arrears  of  rent,  and  a  bond  and  judgment-;   in  trust,  out  of  5Eait,  let. 
the  rents  and  profits  and  arrears  due,  to  pay  an  annuity  of 

601.  to  his  sister  H.  for  her  life,  and  another  annuity  of  502.  to 
Us  sister  D.  for  life  ;  after  payment  thereof,  then  m  trust  out 
of  the  residue  of  the  rents,  to  pay  to  his  broiher  and  nephew 
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800/.  in  tmst  {of  the  benefit  of  the  children  of  another  brother. 
After  payment  of  the  annuities,  ^and  the  sum  of  800Z.  he  devised 
his  estates  to  his  brother  W.  for  life,  &c.  The  testator  further 
gave  the  trustees  a  power  to  grant  building  and  other  leases. 

It  was  resolved,  that  the  trustees  took  the  legal  estate  for  the 
lives  of  the  annuitants ;  with  such  a  term  for  years  in  remain- 
der as  was  necessary  to  raise  the  800Z. ;  and  that  subject  there- 
to, the  limitation  for  life  to  W.  took  effect  as  a  legal  limitation. 

.  27.  Where  lands  are  devised  to  trustees,  charged  with  the 
payment  of  debts,  upon  trust  for  a  third  person,  the  trustees 
will  not  take  the  legal  estate. 

28.  A  person  devised  his  real  estates,  and  also  his  personal 
estate,  to  trustees  and  their  heirs ;  to  the  intent  that  they  should, 
in  the  first  place,  apply  his  personal  estate  in  payment  of  his 
debts ;  and  as  to  Jus  real  estates,  subject  to  his  debts,  he  devised 
the  same  to  R.  P.  for  and  during  his  life,  &c. 

The  Court  of  Common  Pleas  held  that  this  was  a  mere  de- 
vise charged  with  the  payment  of  debts ;  for  it  did  not  appear 
that,  the  testator  intended  the  trustees  should  be  active  in  paying 
the  debts.  It  would  be  more  convenient  that  the  legal  estate 
should  be  vested  in  the  trustees  ;  but  this  was  only  an  argument 
ab  inconvenientiy  from  which  they  could  not  construe  the  testa- 
tor to  have  said,  what  in  fact  he  had  not  said. 

29.  It  is  now  settled,  that  where  an  estate  is  devised  to  one, 
for  the  benefit  of  another,  the  courts  will  execute  Ae  use  in  the 
first  or  second  devisee,  as  appears  best  to  suit  with  the  intention 
of  the  testator :  from  which  it  follows,  that  when^er  an  es* 
tate  is  devised  to  trustees,  and  they  are  required  to  do  any 
act,  to  which  the  seisin  and  possession  of  the  legal  estate  is  nec- 
essary, although  they  be  directed  to  permit  the  rents  and  profits 
to  be  received  by  another  ^person,  still  that  person  will  oidy  be 
entitled  to  a  trust  estate  ;  for  otherwise  the  trustees  would  not 
have  the  means  of  executing  the  trust. 

30.  J.  B.  devised  all  his  real  and  personal  estate  to  three 
tnistees,  their  heirs  and  assigns,  in  trust  to  pay  his  son  Isaac 
37/.  quarterly ;  and  if  he  married  with  consent,  then  double  the 
sum :  if  he  should  have  any  children,  he  gave  the  re»due  of 
the  rents  of  his  said  trust  estate,  to  be  applied  during  the  life 
of  his  son,  for  the  education  of  such  child  or  children  ;  he  then 
gave  one  moiety  of  the  trust  estate  to  such  child  or  children  of 
his  son  as  he  should  leave,  and  the  other  moiety  to  the  child  or 
children  of  his  grandson  J.  D. 

Lord  Talbot  said,  the  whole  depended  on  the  testator's  intent, 
as  to  the  continuance  of  the  estate  devised  to  the  trus- 
tees ;  whether  he  intended  the  whole  legal  estate  to  continue 
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fa  them,  or  whether  only  for  a  particular  time  or  purpose..  If 
an  estate  were  limited  to  A.  and  Us  heirs,  in  trust  for  B.  and 
his  heirs,  there  it  is  executed  in  B.  and  his  heirs.  But  where 
particular  things  are  to  be  done  by  the  trustees  ;  as  in  this 
case,  the  several  payments  that  were  to  be  miide  to  the  several 
persons ;  it  was  necessary  that  the  estate  should  remain  in 
them  ;  so  long  at  least  as  those  particular  purposes  required  it. 

31.  Lands  were  devised  to  trustees,  upon  trust  that  they  ®***P^*»d 
should,  every  year,  after  deducting  rates,  taxes,  repairs,  and  iBro. R.'75. 
expences,  pay  such  clear  sum  .as  should  remain  to  A.  B.     Lord  Je*me'«  Op* 
Thurlow  held  that  the  trustees,  being  to  pay  the  taxes  and  re- 
pairs, must  have  an  interest  in  the  premises ;  therefore  that  the  vi^e  ^Cox^* 
legal  estate  was  vested  in  them.  ^•v-  '4&* 

32.  A  person  devised  lands  to  trustees  and  their  heirs,  upon 

trust  to  take  and  receive  the  rents  and  profits  thereof,  and  to  vvntoD^*^  ^' 
apply  the  same  for  the  ^subsistence  and  maintenance  of  his  s  Term  R. 
son   during  his  life.     It  was  determined  that  the  son  had  only  ^   .^a 

a  trust. 

33.  Where  an  estate  is  conveyed  or  devised  to  trustees  and  ^  rp^^,! 
their  heirs,  upon  trust  to  pay  debts  generally,  or  debts  particu-  Estate 
larly  specified  ;  and  after  payment  of  such  debts,  in  trust  for  payment  df' 
A.  B.,  or  in  trust  to  convey  such  parts  of  the  premises  to  A.  B.  Debts  vests 
as  shall  remain  unsold ;  A.  B.  has  an  immediate  trust  estate  »»»«<*«^«^y' 
in  the  surplus,  upon  the  execution  of  the  deed,   or  the  death  of 

the  testator.     For  in  cases  of  this  kind,  the  payment  of  the 
debts  is  not  a  condition  precedent,  which  must  be  performed  be- 
fore the  subsequent  limitation  or  devise  can  take  effect ;  but  an 
interest  commencing  at  the  same  time,  and  concurrent  with 
the   estate  given  to  the  trustees.     For  the  words,  **  after  pay- 
ment of  debts.''  or,  '^  when  the  debts  are  paid,'*  only  denote  the 
order  or  course  in  which  the  several  interests  shall  take  place, 
hi  point  of  actual  possession,  and  perception  of  profits  ;  with-  collect.  Jar. 
out  preventing  the  subsequent  estates,  whether  legal  or  equita-  Vol.  i.  2i4. 
ble,  firom  being  vested  Jp  interest,  at  the  same  time  with  those  "^.    '  ^' 
which  are  prior  to  them  in  point  of  limitation. 

34.  The  tlurd  mode  of  creating  a  trust  estate  arises  from  Yea"'limited 
the  answer  of  all  the  Judges  in  22  Eliz.  upon  a  question  put  to  in  Trust 
them  by  the  Lord  Chancellor,  that  where  a  term  for  years  was  ^•'»  ^^  •' 
granted  to  A.  to  the  use  of,  or  in  trust  for  B.,  the  legal  es- 
tate in  the  term  remained  in  A.,  and  was  not  executed  in  B.  by 

the  statute  of  uses.     For  the  words  of  the  statute  are,  "Where  Bac.  Read! 
any  person  is  seised  to  the  use  of  another."    Whereas  in  this  ^^ 
case,  A.  is  not  seised,  not  having  a  fireehold,  but  is  only  pos- 
sessed  <^  the  term,  the  word  seised  being  only  applicable  to  a « 23. 
frtehold  estate.    So  that  in  cases  of  this  kind  die  person  to 
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whose  use  the  term  was  declared,  was  driveli  into  the  Court 
*  463  of  *  Chancery  for  his  remedy;  where  the  trustee  was  compel- 

led to  account  with  him  for  the  rents  and  profits  of  the  term  ; 
and  to  assign  it  to  him,  when  required,  f 
How  Trwts         35.  By  the  statute   29    Cha.   IL   c.  3.   §  7.  it  is  enacted, 
dared.    **  ^  **  ^^^^  ^^  declarations  or  creations  of  trusts  or  confidences,  of 
^&  CZa  /r  J.  ^r^^y  lands,  tenements,  or  hereditaments,  shall  be  manifested  and 

^proved  by  some  writing,  signed  by  the  party  who  is  by  law  en- 
Tit  38.  c  10.  abled  to  declare  such  trust ;  or  by  his  last  will  in  writing  ;  or 
else  they  shall  be  utterly  void  and  of  none  effect" 

36.  A  declaration  of  trust  requires  no  particular  form,  pro- 
vided it  be  proved  or  manifested  in  writing  :  therefore  a  letter 
from  a  trustee,  disclosing  the  trust,  will  be  sufficient. 

In  a  modem  case  Lord  Alvanley,  M .  R.  said  it  was  not  re« 
Hale  3  Vei.  <iuired  by  the  statute  that  a  trust  should  be  created  by  writing  ; 
Jan.  691.        for  the  words  of  the  statute  were  very  particular  in  the  clause 

/Small  T  .'A 

Procter  15      respecting  declarations  of  trust.    It  did  not  by  any  means  require 
Mats.  Rep.     that  all  trusts  should  be  created  cmly  by  writing  ;  biit  that  they 
*^  shduld  be  manifested  and  proved  by  writing.     Plainly  mea^- 

ing  that  there  should  be  evidence  in  writing,  proving  that  there 
was  such  a  trust.  Therefore  unquestionably  it  was  not  neces- 
sarily to  be  created  by  writing,  but  it  must  be  evidenced  by 
writing  ;  then  the  statute  was  complied  with,  and  the  great 
danger  of  parol  declarations,  against  which  the  statute  was  in- 
tended to  guard,  was  entirely  taken  away  ;  it  must  however 
be-  proved  in  toto  ;  not  only  that  there  was  a  trust,  but  what 

l2Ve8.  74.       It  was. 

«  464  *37.  Where  a  trust  is  confessed  in  an  answer  in  Chancery,  it 

will  be  sufficient. 
Hampton  r.         38.  A.  in  consideration  of  801.   conveyed  land  to'  B.  abso- 
Vera?288.       lutely.     A.   brought  a  bill  to  redeem.     B.  by  his  answer  in- 
CoUington  r.  sisted  that  the  conveyance  was  absolute  ;  but  confessed,  ftai 

Atk^us!  ^  ^^^  *®  ^^'-  ^^  P^*^  ^^  interest,  it  was  to  be  in  trust  for 
Resulting  or  the  plodntiff^s  wife  and  children.  This  was  held  to  be  a  suffident 
Traitsf  declaration  of  trust. 

39.  Besides  the  above-mentioned  direct  modes  "^of  creating 
trust  estates,  there  are  several  other  cases  where  trusts  arise 
from  the  evident  intention  of  the  parties,  and  the  nature  of  Ae 
transaction  ;  which  are  enforced  in  equity,  and  usually  called 
resulting  trusts,  or  trusts  by  implication.  These  are  express- 
ly saved  by  a  clause  in  the  statute  of  frauds,  $  8,  by  which  it 
is  provided,  *^  that  where  any  conveyance  shall  be  made  of  any 
lands  or  tenements,  by  which  a  trust  or  confidence  shaB  or 

t  There  may  be  a  trust  of  a  rent,  as  well  as  of  land  ;  of  which  an  ace  oont 
wUl  be  giren  in  TiOe  XXVill..    R$nti. 
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may  arise,  or  result  by  implication,  or  construction  of  law,  or 
be  transferred  or  extinguished  by  an  act  or  operation  of  law  ; 
then  and  in  every  such  case,  such  trust  or  confidence  shall  be 
of  the  like  force  and  effect,  as  the  same  would  have  been  if  the 
statute  had  not  been  made."  \  ^'  ^'**«- 

It  has  been  held  by  Lord  Cowper,  that  this  clause  must  re- 
late to  trusts,  and  equitable  interests,  and  cannot  relate  to  a 
use,  which  is  now  a  legal  estate.  Contract  for 

I'  40.  Where  a  contract  is  entered  into  for  the  purchase  of  a  J.?"5!*"*^o* 
real  estate,  a  trust  immediately  results  to  the  purchaser  ;  the  o  Mod.  78. 
Vendor  becomes  a  trustee  for  him  till  a  conveyance  of  the  legal  ^^^  ^• 
estate  is  made ;  and  his  interest  becomes  personalty,  consisting  7  y  «•.  425.^ 
merely  of  a  right  to  the  purchase  money. 

V  41.  Where  an  estate  is  purchased  in  the  name  of  one  per-  *  465 

son,  and  the  consideration  is  given  or  paid  by  ^another  ;    there  Purchase  in 
is  a  resulting  trust  in  favour  of  the  person  who  gave  or  paid  the  stranwrt  ^* 
consideration. 

42.  Thus  it  was  resolved  by  the   Court  of  Chancery  in  35  Anon. 
Cha.  II.  that  where  a  man  bought  land  in  another's  name,   and  ^  y^^'  ^q'^ 
paid  the  money,  it  would  be  a  trust  for  him,  who  paid  the  mo-  t  Atk.  71. 
ney^though  no  deed  declaring  the  trust ;   for  the  statute   89  J^^^  ^  ^ 
Cha.  11*  did  not  extend  to  trusts  raised  by  operation  of  law.  1  Watk.  Cop! 

43.  Lord  Hardwicke  has  ssdd,  that  nvhere  a  purchase  is  made,  |^^     ^ 
the  purchase  money  being  paid  by  one,  and  the  conveyance  ta-  Soe  Jenny  t 
ken  in  the  name  of  another,  there  was  a  resulting  trust  for  the  i^j^°^ 
person  who  paid  the  consideration.     This  was  where  the  whole  Rep.  375,^ 
consideration  moved  from  such  person*    But  he  never  knew  it,  |"*^^  ▼• 
where  the  consideration  moved  from  several  persons  \  for  that- 15  Masa, 
would  introducei  all  the  mischiefs  which  the  statute  of  frauds  ^«P*  496.— 
was  intended  to  prevent.     Suppose  several  persons  agreed  to  there  ciSdT' 
purchase  an  estate  in  the  name  of  one,  and  fbe  purchase  money  ^j^cb  r. 

by  the  deed  appeared  to  be  paid  by  him  only ;  he  did  not  know  y^!  43.^ 
any  case  where  such  persons  should  come  into  the  Court  of  I'it.  11.  c.  4. 
Chancery,  and  say,  they  paid  the  purchase  money ;  but  it  was  c?mpto^* 
expected  there  should  be  a  declaration  of  trust.  s  Vern.  294. 

44.  In  all  cases  of  this  kind  the  payment  of  the  money  must 
be  proved  by  clear  and  undoubted  evidence ;  for  otherwise  a 
court  of  equity  will  not  interfere.  But  evidence  of  any  kind, 
even  parol  evidence,  is  admissible  to  rebut  a  resulting  trust,  and 
to  shew  a  purchaser's  intention,  that  the  estate  should  belong  to  ' 
the  person  in  whose  name  the  conveyance  was  taken ;  upon  the 
same  principle  that  parol  evidence  is  admissible  to  rebut  a  re- 
sulting use. 

45.  Thus,  in  a  case  in   1693,  the  counsel  contended,  that 

where  there  was  an  express  trust  declared,  ^though  but  by  pa-         *  466 
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rol,  there  could  be  no  resulting  trust ;  for  resulting  trusts  were 
saved  indeed  by  the  statute  of  frauds,  but  only  as  they  were  be- 
fore that  act     Now  a  bare  declaration  by  parol,  before  the  act 
would  prevent  any  resulting  trust.     The  Court  seemed  to  be  of 
that  opinion, 
if  "^i'*^h*^'       46.  A  father  purchased  lands  in  the  names  of  his  younger 
1  P.  Wms.      son  and  nephew ;  but  in  the  conveyance  the  whole  purchase 
m-  money  was  mentioned  to  be  psddby  the  father;  who  took  the 

profits  during  his  life,  and  died,  leaving  the  younger  son  an 
infant  The  eldest  son  brought  his  bill  against  the  younger 
son,  and  the  nephew ;  insisting  that  the  money-  being  mention- 
ed in  the  deed  to  have  been  paid  by  the  father,  this  made  the 
defendants  trustees  for  the  father ;  consequently  for  the  plain- 
tiff. 
T?  Shlidon  ^^  ^^  resolved  that  parol  evidence  should  be  admitted  to 

13  Mais.  Rep.  show  the  intention  of  the  father,  that  this  conveyances  was  for 
^^•^  the  benefit  and  advancemejit  of  the  younger  son  :  because  it  con- 

curred with  the  conveyance  and  was  only  to  rebut  a  pretended 
resulting  trust 
Purchase  ^'^'  ^*  ^^  formerly  doubted,  whether  in  the  case  of  a  por- 

with  Trust      chase  made  by  a  trustee  with  trust  money,  a  resulting  tp^ 
Money.  would  arise  to  the  person  entitled  to  the  money  ;  because  that 

would  be  to  contradict  the  deed  by  parol  evidence,  in  direct  op- 
position to  the  statute  of  frauds. .  It  has  however  been  since  de- 
termined, that  evidence  aliunde  is  adnussible  to  show  Uiat  the 
purchase  was  made^  with  trust  money.  And  where  that  circum- 
stance has  been  clearly  proved,  a  trust  will  result  to  the  owner 
of  the  money. 
Ryai  T.  Ryal  ^'  "^  ^^  brought  by  the  legatees  of  John  Ryal  against 
Amb.  413.  '  the  executrix  and  heir  at  law  of  *  Jonathan  Ryal,  for  satisfaction 
*  467  out  of  his  assets,  and  as  against  the  heir  at  law,  to  have  satis- 
faction out  of  an  estate  purchased  by  Jonathan  Ryal,  as  the 
pledntiff  insisted,  with  the  assets  of  John  Ryal  the  orig^al  testa- 
tor.  The  defendant  the  executrix  admitted,  that  as  to  one  par- 
ticular estate,  it  appeared  by  her  testator's  papers,  that  it  was 
purchased  with  2&0L  of  the  testator's  money :  proof  was  read 
that  Jonathan  Ryal,  after  the  testator's  death,  purchased  several 
estates ;  and  before  that  time  was  a  poor  person  not  able  to 
pay  for  them  out  of  his  own  money.  The  counsel  for  the  plain- 
tiff insisted  that  the  heir  at  law  was  to  be  considered  as  a  trus- 
tee f9r  them,  as  far  as  the  estate  appeared  to  be  purchased  with 
the  assets  of  John  Ryal.  On  the  other  side  it  was  contended 
that  money  could  not  be  followed  into  land. 

Lord  Hardwickc  ssdd,  the  Court  had  been  very  cautious  in 
Collowing  money  into  land,  but  had  done  it  in  some  cases.  No 
one  would  say  but  the  Court  would,  if  it  was  actually  proved 
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that  the  money  was  laid  out  in  land.  The  doubt  with  the  Court 
in  tfaeae  cases  had  been  on  the  proof.  There  was  difficulty  in 
admitting  proof ;  parol  proof  might  let  in  perjury  :  but  it  had 
always  been  done,  when  the  fact  had  been  admitted  in  the  an- 
swer of  the  person  laying  it  out.  If  the  executor  of  John  Ryal 
had  been  a  party,  and  admitted  it»  there  would  have  been  no 
doubt;  bu^the  admission  was  by  his  representative,  which, 
though  it  did  not  bind  the  heir,  was  ground  fen-  inquiry.  The 
way  of  charging  the  heir  was  by  considering  him  as  a  trustee ; 
as  when  lands  were  purchased  by  one,  in  the  name  of  another,  it 
was  a  resulting  trust  by  law,  and  out  of  the  statute  ;  and  upon 
inquiry  a  little  would  do  to  make  it  a  charge  pra  tanto. 

*It  was  referred  to  the  Master  to  inquire  whetiber  the  estate  *  406 

was  purchased  with  2501.  of  the  testator's  money,  or  not 

49.  Although  a  trustee  for  a  purchase  should  buy  land^  yet 
it  will  not  be  liable  to  the  truist,  unless  there  are  circumstances  * 
affi[>rding  a  strong  presumption  that  the  land  was  bought  with 
the  trust  money. 

50.  T.   Lockyer  having  a  considerable  property  devised  to  phiijips'. 
hun,  in  trust  to  lay  it  out  in  the  purchase  of  lands,  bouj^  seve^  ^  V^t.  lOQ. 
ral  real  estates,  but  died  without  personal  assets.     A  bill  waa 

filed  by  those  whe  would  have  been,entitled  to  the  estates  directs 
ed  to.be  purchased,  praying  that  the  deficiency  of  the  personal 
estate  of  Lockyer  should  be  made  good  out  of  the  real  estates 
which  he  had  purchased.  There  was  no  evidence  tiiat  the  lands 
were  purchased  with,  the  trust  money.  It  was  contended,  on  be^ 
half  of  the  plaintiffs,  that  where  a  man  is  bound  to  do  an  act,  and 
does  what  may  enable  him  to  do  it,  he  shall  be  taken  to  have 
done  that,  in  pursuance  of  what  he  was  bound  to  do ;  and  Hurt 
between  representatives. 

Lord  Rosslyn  declared  that  the  plaintiffs  had  no  Ken  on  (he  es^ 
tates  purchased  by  Lockyer  ;  being  creditors  by  simple  contract 
only.     If  there  had  been  any  ground  to  presume  that  the  pur« 
ehase  had  been  made  with  the  trust  money,  it  would  ha^e  been 
otherwise. 
On  a  bill  of  review,  the  decree  wste  affirmed  by  Lord  Eldon.  ^  ^^  ^'^ 
61.  Where  the  legal  estate  in  lands  is  conv^ed  to  a  stranr  Conv«yMc# 
ger,  without  any  consideration,  there  is  a  resulting  trust  to  tiie  yrHOkm  Coa- 
<Mriginal  owner  ;  in  cc^lbrmity  to  the  old  doclrine,  that  where  a  •'^•«^W' 
feoffment  was  made  without  consideration,  th$  use  resulted  to  the  ^^  ,  ^      . 

ft.    iv.  Tit.  1 1.  €•  4» 

leottor.  « ^|M 

*52.  The  Duke  of  Norfolk  executed  a  grant  of  die  next  Norfolk  v. 
avoidance  of  a  church  to  a  ctergyman,  wiio  was  much  employed  Bromi*, 
by  him  ;  but  the  gruitee  knew  notlnng  of  it ;  and  being  ex-  3^1^ '  ^t 
amined  in  a  cause,  deposed  that  he  ^d  not  puxcbase  it  of  th^  Pnc*  ^ 
Vol.  L  40  ^*^  ^ 
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1  Atk.  191. 


A  trait  de- 
clared in 
Part. 


duke.    It  was  decreed  to  be  a  resulting  trust  for  the  grantor ; 
there  being  no  trust  declared. 

53.  In  the  case  of  voluntary  settlements  and  wills,  if  there 
is  no  declaration  of  the  trust  of  a  term,  it  results  to  the  settlor  : 
otherwise  where  it  is  a  settlement  for  a  valui4^1e  consideration, 
and  in  the  nature  of  a  contract  for  the  benefit  of  a  wife,  or  chil« 
dren.  ^ 

54.  Where  the  legal  estate  in  lands  is  conveyed  to  a  trustee, 
Er^'d  ^  ^^^  ^  ^^*^^  ^  declared,  as  to  part  only,  nothing  being  said  of 
SpiUett,*2       the  rest ;  what  remains  undisposed  of  lesults  to  the  ordinal 

Atk.  15a       owner.  ^ 

FoieT)  %  Bro.      55.  Lord  Foley  devised  his  estates  to  trustees  for  a  term  of 

R.  a08.  99  years,  remainder  to  his  eldest  son  for  life,  remainder  to  his 

first  and  other  sons  in  tail,  remadnder  to  his  second  son  in  the 

same  manner.     The  trust  of  the  term  for  years  was  to  pay  oS 

certain  scheduled  debts,  and  to  make  an  annual  allowance  to 

his  two  sons  for  their  support     The  scheduled    debts  being 

stated  to  be  paid  ;  a  bill  was  filed  by  other  creditors  of  the  sons 

of  the  tastator,  against  the  trustees,  praying  that  the  term  might 

be  declared  to  be  attendant  on  the  inheritance,  and  the  trustees 

restrained  from  setting  up  the  term  to  defeat  any  ejectment  or 

other  remedy  which  the  plaintifis  might  be  advbed  to  pursue  for 

recovery  of  their  debts. 

H  b    ha  ^^  Thuiiow  said,  the  rule  of  law  was,  that  where  the  trosts 

V.  Vincent,  2  of  a  term  were  exhausted,  a  trust  resulted,  for  want  of  a  fiirdier 

Veft.  Jim.        disposition,  to  the  legal  tenants.     In  his  judgment  these  must 

«  47Q  be  resulting  trusts,  and  therefore  must  go  to  the  tenant  for  life* 

Or  which  *56.  In  the  same  manner,  where  the  whole  of  an  estate  is 

^ect  **^*    conveyed  for  particular  purposes,  or  on  particular  trusts  <mly. 

Free  inCha.  which  by  accident  or  otherwise  cannot  tak^  effect,  a  trust  will 

162—641. 

3  p.  Wms. 

20. 

Gra  Tenor  v. 

HaUam, 

Amb.  643. 


result  to  the  original  owner,  or  his  heir:  as  where  a  testator 
devises  red  estates  to  trustees,  in  trust  to  seD,  and  to  apply  the 
purchase  money  in  a  particular  manner,  and  such  purpose  can- 
not  be  effected  ;  the  fund,  though  money,  will  be  considered  as 
land,  and  result  to  the  heir. 

5t.  A  woman  devised  her  real  and  personal  estate  to  trus- 
tees, in  trust  to  sell  and  pay  debts  and  legacies  ;  and  to  pay  the 
residue  to  five  persons,  to  be  equally  (£vided  between  diem. 
One  of  the  residuary  legatees  died  in  the  lifetime  of  the  testatrix, 
by  which  her  legacy  became  lapsed. 

It  was  decreed  by  Lord  Bathurst,  that  this  was  a  resttlting 

««[  2d?^kdit  *™'^*  ^  ^  **^®  ^^^  ^^  *®  person  who  died  in  the  lifetime  of 
'  the  testatrix,  for  the  benefit  of  the  heir. 

59.  The  rule,  that  where  lands  are  devised  for  a  partieiilar 

purpose,  what  remains  after  that  purpose  is^aatiflfied,  results  to 

the  heir,  admits  of  several  exceptions. 


Oigby  T. 

3  p.  Wmi. 
22*  It* 

» 

Ackro  yd  v. 
SmitlMon, 


EisKception* 
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69p  R.  Smith  devised  an  advowson  to  Grace  Smith,  willing  ^\^'  ^P'** 
and  desiring  her  to  sell  and  dispose  of  the  siune  to  Eton  Col*  i  j^tk.  618. 
lege  ;  and  on  their  refusal,  to  Trinity  College,  Oxford,  &c« 
Soon  after  the  death  of  the  testator,  Grace  Smith  presented  a 
person  to  the  living  ;  upon  which  the  heirs  at  law  of  the  testator 
filed  their  bill,  praying  that  the  Bishop  might  be  enjoined  from 
accepting  the  presentee  of  Grace  Smith  ;  insisting  that  the  tea* 
tator  did  not  intend  the  then  avoidance  should  go  to  Grace 
Smith  ;  but  that  she  ought  to  be  considered  altogether  as  a  tnis* 
tee  for  the  heirs  at  law  of  the  testator. 

^Lord  Hardwicke  said,  the  general  question  was,  whether  •  471 

diere  was  a  resulting  trust  or  not :  on  the  first  hearing  he  in- 
clined to  think  there  was,  but  he  had  changed  his  opinion  entire- 
ly. The  general  rule,  that  where  lands  were  devised  for  a  par- 
ticular purpose,  what  remained  resulted,  admitted  of  several  ex- 
ceptions. If  J.  S.  devised  lands  to  A.  to  sell  them  to  R  for  the 
particular  advantage  of  B.,  that  advantage  is  the  only  purpose 
to  be  served,  according  to  the  intent  of  the  testator  ;  and  to  be 
satisfied  by  the  mere  act  of  selling,  let  the  money  go  where  it 
wiD*  Tet  there  was  no  precedent  of  a  resulting  trust,  in  such  a 
case.  Nor  was  there  any  warrant  from  the  words  or  %tent  of 
the  testator  to  say,  the  devise  severed  the  beneficial  interest,  but 
was  only  an  injunction  on  the  devisee  to  enjoy  the  thing  devised 
in  a  particular  manner.  If  A.  devised  lands  to  J.  S.,  to  sell  for 
the  best  price  to  B.,  or  to  lease  for  three  years  at  such  a  fine  ; 
there  was  no  resulting  trust  So  that  the  devise  here  amounted 
to  no  more  than  this :  the  testator  gave  the  advowson  to  G. 
Smith  ;  but  if  such  or  such  a  college  would  buy  it,  then  he  laid  £|q^  y^  p^^^ 
an  injunction  upon  her  to  sell ;  therefore  there  were  two  objects  duod,  1  Vm. 
of  the  testator's  benevolence ;  Grace  Smith,  and  the  CoDeges.  *"•  ^*^ 

60.  Where  a  person  makes  a  conveyance  of  the  legal  estate  J^*^JIJ?  | 
to  trustees,  upon  such  trusts,  and  for  such  intents  and  purposes  u  mad*. 

as  he  shall  appoint,  and  never  makes  an  appointment,  diere  will  ^^-  ^^ 
be  a  resulting  trust  to  him  and  his  heirs.    For  the  trust  io  equity  aan^  Caia. 
must  follow  the  rules  of  law  in  the  case  of  a  use.  '^***  ^*«  «•  <• 

61.  It  has  been  long  settled,  that  where  a  trustee  takes  a  re-  lUn«wal  of  a 
newal  of  a  lease  in  his  own  name,  the  renewed  lease  shall,  in  xJHIu^f  * 
equity  be  subject  to  ihe  former  trust. 

^TIus  doctrine  is  founded  on  general  policy,  to  prevent  fraud :  «  47S 

for  as  the  trustee^s  situation  in  respect  to  the  estate,  gives  him  1  Cba.  Ca.. 
access  to  the  hmdlord,  it  would  be  dangerous  to  permit  hun  to  rv'^^  276. 
make  use  of  that  access  for  his  own  benefit  484. 

62.  A  lease  of  the  profits  of  Rumford  market  was  devised  to 
a  trustee,  in  teust  for  an  infant ;  before  the  expiration  of  the 
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term,  the  trustee  applied  to  the  lessor  for  a  renewal^  far  the 
benefit  of  the  infant,  which  he  refused  ;  in  i*egard  that  it  being 
only  the  profits  of  a  market,  there  could  be  no  distress  ;  and 
the  only  security  for  payment  of  the  rent  would  be  a  covenant 
which  the  infant  could  not  enter  into.  The  trustee  then  took  a 
lease  for  his  own  benefit. 

It  was  decreed  by  Lord  Kinf ,  that  the  lease  should  be  assign- 
ed to  the  infant :  that  the  trustee  should  account  for  the  profits, 
since  the  renewal,  and  be  indemnified  from  the  covenants  in  the 
lease.  He  said  he  must  consider  this  as  a  trust  for  Ihe  infaut  ; 
for  if  a  trustee,  on  a  refusal  to  renew,  might  have  a  lease  to  him- 
self, few  trust-  estates  would  be  renewed  by  the  cestm  que  trusL 
That  the  trustee  should  rather  have  let  it  run  out,  than  hare 
taken  a  lease  himself.  It  might  seem  hard  that  the  trustee  was 
the  only  person  of  all  mankind  who  could  not  have  the  lease  ; 
but  it  was  very  proper  that  rule  should  be  strictly  pursued,  and 
not  in  the  least  relaxed.  For  it  was  very  obvious  what  would 
be  the  consequence  of  letting  trustees  take  leases,  on  a  refusal 
to  renew  to  the  ceatiU  que  trust 

63.  This  doctrine  has  been  extended  to  the  case  of  persons 
having  only  a  particular  and  Ihnited  interest  in  a  leasehold. 

*64.  Thus  where  a  tenant  for  life  of  a  crown  lease,  under  a 
ibarriage  settlement,  got  a  reversionary  renewal  of  the  lease  ; 
it  was  decreed  by  Sir  T.  Sewell,  M.  R.,  that  it  should  go  to 
the  uses  of  the  settlement ;  and  the  deeree  was  affirmed  by  Lord 
Camdem. 

65.  Where  any  fraud  is  eommitted  in  obtaining  a  convey- 
ance, ihe  grantee  in  such  conveyance  will  be  considered  in  equi- 
ty as  a  trustee  for  the  person  who  has  been  defrauded. 

66.  It  has  been  stated  that  the  statute  of  uses  does  not  ex- 
tend to  copyhold  estates  :  therefore  if  a  copyhold  is  surrendejced 
to  A.  to  the  use  of  B.,  the  legal  estate  will  not  be  transferred  to 
B.  ;  but  he  wiQ  be  entitled  in  equity  to  the  rents  and  profits, 
and  to  call  upon  A.  for  a  surrender  of  the  estate. 

67.  It  appears  to  have  been  held  in  a  modem  case,  that 
copyholds  are  not  within  the  seventh  section  of  the  statute  of 
frauds,  for  this  applies  only  to  cases  where  the  legal  and  equi- 
table estates  are  separated.  But  there  may  be  a  resulting  or 
implied  trust  of  a  copyhold,  as  well  as  of  a  fVeehold  estate. 

68.  Thus  where  copyhold  estates  are  granted  for  lives,  tike  per- 
son who  pays  the  consideration  will  be  deemed  the  real  owner  ; 
and  the  other  persons  whose  names  are  inserted  in  the  grant, 
trustees  for  him. 

69.  Copyhold  lands  were  granted  to  husband  and  wife,  and 
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J.   8.,  for  their  several  Uvea,  succesrice  ;  but  by  the  copy  it  ap« 
peared  that  the  fine  was  the  money  of  the  husband  and  wLfe. 

Lord  Macclesfield  said,  the  third  person  (J.  S.)  was  but  a 
trustee  for  the  husband  and  wife,  fay  whom  the  purchase  money 
was  paid. 

^70.  By  the  custom  of  the  manor  of  A.,  copyholds  were  *  474 

grantable  for  three  lives,  swceiriot  ricut  nonrnantur.  One  Price  yj!*^*"  ^' 
bdng  the  last  life  in  an  old  copy,  the  lord  of  the  manor  advised  AmbMSi. 
him  to  renew  ;  upon  that  he  inquired  after  two  healthy  young 
persons  and  named  the  defendants  Harris  and  Bowles ;  a  copy 
was  granted,  to  hold  to  them  iwctsme.  It  also  appeared  on 
the  copy,  that  the  fine,  which  was  120Z.  was  paid  by  Price  ; 
and  that  the  defendants  were  strangers  to  Price. 

Lord  Hardwicke  was  of  opinion,  that  resulting  trusts  of  copy- 
holds as  well  as  of  freeholds,  were  within  the  eighth  section  of  ^ 
the  statute  of  frauds  ;  therefore  that  the  representatives  of  Price  smith  r. 
were  entitled  to  the  copyhold,  by  operation  of  law.  ^'^^^'ri  ^I^' 

71.    In  a  modem  case  the  Court  of  King's  Bench  observed,  i^.  594. 
that  In  the  West  it  was  usual,  upon  copyholds  for  lives,  (cut  the 
eestms  que  trust  to  take,  in  the  order  in  which  they  stood  in  the 
copy :  but  the  person  who  put  in  the  lives,  and  paid  the  fine, 
had  a  power  to  dispose  of  the  estate. 

V  7S.  Where  a  father  purchases  lands  in  the  name  of  his  infant 
child,  without  any  declaration  of  trust,  and  takes  the  profits  ^q  the  Nam« 
during  the  minority  of  the  childi  such  purchase  will  be  consid-  of  a  Child  is 
ered  in  equity  as  an  advancement  of  the  child,  and  not  as  a  ^nt^^^^' ' 
trust  for  the  father.    Because  between  a  father  and  his  child 
blood  is  a  sufficient  consideration  to  raise  a  use.     And  berem 
the  law  of  trusts  does,  as  it  ought  to  do,  agree  with  the  law  of  Orey  r. 
uses.    For  if  before  the  statute  27  Hen.  VIII.  a  father  had  cl!^29e.^^*' 
made  a  feoffment  to  his  son,  without  any  consideration,  no  use  Finch  R. 
would  have  resulted  to  the  father,  because  blood  was  a  sufficient  ^^^  ^ 
consideration  to  have  vested  the  use  in  tiie  son.     Besides,  as  a  IBS.) 
father  is  bound  by  the  law  of  nature  to  *provide  for  his  child,  ^ 

the  purchasing  in  his  name  will  be  construed  in  a  court  of 
eq;uity  to  be  a  performance  of  that  obligation ;  and  ..the  ta- 
king of  the  rents  during  the  minorUy  of  the  child,  only  im- 
plies that  the  father  acted  as  guardian  to  Us  son.  Mnama  t. 

73.  J.  Mumma  purchased  a  copyhold  in  Uie  name  of  his  Mumma,  t 
eldest  son,  an  infant  about  eleven  years  old  ;  kid  out  400L  in  ^*"'-  ^^* 
improvements,  paid  the  purchase  money  and  the  fines,  and  en- 
joyed it  during  his  life.  He  surrendered  to  the  use  of  his  will 
devised  it  to  his  wife  for  life,  remainder  to  bis  younger  chil- 
dren ;  and  made  other  provisions  for  his  eldest  son.  Upon 
Uie  4eath  of  the  father,  the  eldest  son  recovered  diis  copyhold 
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in  ejectmefidt.    The  widow  brought  a  bill  to  be  relieved,  upon 
the  principle  that  the  eldest  son  was  a  trustee  for  the  father. 

Lord  Chancellor  Jefferies  declared,  that  as  the  eldest  son 
was  but  an  infant  at  the  lime  of  the  purchase,  though  the  father 
did  enjoy  during  his  life,  it  must  be  considered  as  an  ad- 
vancement for  the  son  ;  and  not  a  trust  for  the  father. 

74.  In-the'cas^  of  Lamplugh  V.  Lamplugh,  it  was  resolved, 
that  if  the  purchase  had  been  made  in  Ae  younger  son's  name 
only,  it  had  been  bidnly  an  advancement  for  him,  and  no  tro^t. 
That  the  case  did  not  differ,  in  regard  the  persons  named  bjr 
him  did  disclaim;  especially  since  prudential  reasons  might 
be  given  why  those  persons  were  joined  :  namely,  that  they 
might  help  and  protect  the  infant  younger  son ;  also  to  prevent 
the  estates  descending  to  a  remote  relation,  in  case  the  young- 
er son  died  before  his  father.  For  in  such  case  a  court  of  eq* 
uity  would  have  said,  if  the  father  were  to  come  for  the  es- 
tate ;  though  thb  would  have  been  an  advancement,  in  case  the 
younger  son  had  lived  to  have  enjoyed  it,  *yet  the  younger  soa 
dying,  the  trustees  should,  in  equity,  have  conveyed  it  back  to 
the  father.  And  thb  might  be  the  use  and  intention  of  nam* 
ing  these  trustees.  Besides,  the  younger  son  beix^;  but  eight 
years  old,  was  unfit  to  be  a  trustee  ;  therefore  must  be  intend- 
ed to  have  been  named  for  his  own  benefit. 

75.  A  father  purchased  copyhold  lands  in  his  son's  name»  ^ 
who  was  then  eighteen  years  of  age,  and  continued  in  possession 
till  his  death. 

Lord  Hardwicke.-^*'  I  am  of  opinion  that  it  should  be  con- 
sidered as  an  advancement  for  the  son  ;  and  found  my  opinion 
greatly  on  the  case  of  Mumma  v.  Mumma  :  and  though  two 
receipts  are  produced  under  the  son's  hand,  for  the  use  of  the 
father,  I  think  that  will  not  alter  the  case.  For  the  son,  being 
then  under  age,  could  give  no  other  receipt  in  discharge  of  the 
tenants  ;  who  held  by  lease  from  the  father.  And  in  this  case 
I  am  of  opinion  that  parol  evidence  may  be  admitted,  tiiough 
indeed  improper  when  offered  against  the  legal  operation  of  a 
will,  or  an  implied  trust ;  but  here  it  is  in  support  of  law,  and 
equity  too." 

76.  A  purchase  by  a  father  in  his  own  name  and  that  of  hia 
son,  has,  in  some  cases,  been  deemed  an  advancement  for  tiie 
son  ;  not  a  trust  for  the  father.  But  this  doctrine  has  been  al- 
tered ;  and  it  has  been  held;  that  in  such  a  case,  s^  moiety  of 
the  estate  mSL  be  subject  to  the  Other's  debts. 

77.  A  father  made  a  purchase  of  land  in  his  own  name,  and 
that  of  his  eldest  son,  and  their  heirs  ;  and  a  similar  purchase 
in  Us  own  name  and  that  of  his  younger  son.    The  ftther 
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paid  ihe  purchase  money,  and  continued  in  possession  till  the 

time  of  Us  death.    Jl  judgment  creditor  of  the  father's  brought 

his  *bill  to  have  satisfaction  of  his   deht  out  of  those  estates.  •  477 

It  was  insisted  that  the  sons  took  them  to  their  own  use,  as 

an  advancement,  and  were  not  trustees  for  their  father. 

Lord  Hardwicke  said, — The  general  rule  had  been  admitted^ 
and  had  been  long  the  doctrine  of  the  Court,  that  notwithstand- 
ing the  father  pud  the  whole  money,  yet  if  the  purchase  was  made 
in  the  name  of  a  younger  son,  the  heir  of  the  father  should  not 
insist  it  was  a  trust  for  the  father.  But  thb  case  di£fered  from 
that  rule,  or  any  other  that  he  remembered ;  and  if  he  could 
find  any  material  difference,  he  should,  in  his  own  judgment, 
be  inclined  to  relieve  the  creditor.  For  though  it  might  be 
proper  $tare  dedriSf  yet  he  thought  the  cases  h|^  gone  far 
enough  in  favour  of  advancements ;  and  he  ought  not  to  carry 
it  farther.  It  must  be  admitted,  that  in  some  cases  which 
liad  been  before  the  Court,  the  &ther  had  continued  in  posses- 
sion, where  the  purchase  had  been  made  singly  in  the  name  of 
the  son,  and  yet  held  an  advancement  for  the  son ;  and  for  this 
reason,  because  the  father  was  the  natural -guardian  of  the  sons, 
during  fheir  minority.  Here  the  purchase  was  in  the  names  of 
the  father  and  sons,  as  joint  tenants  ;  now  this  did  not  answer 
the  purpose  of  an  advancement,  for  it  entitled  the  father  to  the 
possesion  of  the  whole,  till  a  division,  and  to  a  moiety  abso- 
lutely, even  after  a  division;  beades  the  father's  taking  a 
chance  to  himself  of  being  a  survivor  of  the  other  moiety.  If 
the  son  had  died  during  his  minority,  the  fether  would  have  been 
entitled  to  the  whole,  by  survivorship,  and  the  son  could  not 
have  prevented  it  by  severance,  he  beuig  an  infimt  Suppose  a 
stronger  case,  that  the  father  had  taken  an  estate  by  purchase, 
to  himself  for  life,  with  remainder  to  his  son  in  fee,  ^should  "^^^ 

this  prevail  against  the  creditors  1  No  certunly.  For  the  de- 
fendant's father  having  the  profits  for  life,  and  the  son  only  a 
remainder,  the  estate  would  have  been  liable.  A  material  con- 
sideration for  the  plaintiffs,  that  the  &ther  might  have  other 
reason  w^  for  the  purchasing  in  joint  tenancy,  namely,  to  pre- 
vent dower  on  the  estate,  and  other  charges.  Then  consider 
how  it  stood  in  respect  to  the  creditor.  A  father  here  was  in 
possession  of  the  whole  estate,  and  must  necessarily  appear  to 
be  the  risible  owner  of  it,  and  the  creditor  would  have  had  a 
r^ht,  by  virtue  of  an  tUgitf  to  have  laid  hold  of  a  moiety ;  so 
that  it  differed  extremely  from  all  the  other  cases.  Now  it  was 
very  proper  that  the  Court  of  Chancery  should  let  itself  loose, 
as  &r  aifii  possible,  in  order  to  relieve  a  creditor,  and  ought  to 
be  governed  by  particular  circumstances  of  cases :  and  what 
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could  be  more  fttvourable  to  the  plaintiff  than  that  eyery  foot  of 
the  estate  was  covered  by  these  purchases ;  and  unless  the  Court 
let  him  in  upon  these  estates,  the  plaintiff  had  no  possibOity  of 
being  paid.  Decreed,  that  a  moiety  of  these  purchases  was  lia- 
ble to  the  debt. 

78.  A  purchase  by  a  grandfather  in  the  name  of  his  grand- 
child, provided  the  father  be  dead,  in  which  case  the  grandchil- 
dren are  in  the  immediate  care  of  the  grandfather,  will  be  deem- 
ed an  advancement  for  the  grandchild,  not  a  trust  for  the  grand- 
father. 

79.  Where  a  person  purchased  a  copyhold  estate  in  the 
names,  and  for  the  lives,  of  his  three  natural  children,  who 
were  admitted,  and  described  as  his  daughters  in  the  admis- 
sion. Mr.f  eame  inclmed  to  tiie  opinion  that  the  daughters 
were  entitled  to  the  estate  for  their  own  use  :  because  every 
man  is  under  a  natural  obl^ation  to  provide  for  such  children. 

*80l  It  is  said  by  Lord  Nottingham,  in  the  case  of  Grey  r. 
Grey,  that  where  a  son  is  married  in  the  life  of  hii^  &ther,  and 
by  him  fdDy  advanced,  and  emancipated,  there  a  purchase  by 
the  fa&er,  in  the  name  of  his  son,  may  be  a  trust  for  the  faAer 
as  much  as  if  it  had  been  in  the  name  of  a  stranger  ;  because  in 
that  case  all  presumptions  or  obligations  of  advancement  cease. 
But  where  the  son  is  not  advanced,  or  but  advanced,  or  eman- 
cipated, in  part,  there  is  no  room  for  any  construction  of  a  • 
trust  by  impfication :  and  without  clear  proo&  to  the  contrary, 
it  oi;^t  to  be  taken  as  an  advancement  of  the  son. 

81.  It  is  also  said  by  Lord  Clnef  Baron  Gilbert,  that  if  a 
father  purchases  in  the  name  of  his  ton,  who  is  of  full  oge, 
which  by  the  English  law  is  an  emancipation  out  of  the  power 
of  the  father ;  there  if  the  father  takes  the  profits,  or  lets  leas- 
es, or  acts  in  any  other  manner  as  the  owner  of  the  estate, 
the  son  wSl  be  considered  as  a  trustee  for  the  father :  because 
there  is  the  same  resulting  trust,  as  if  the  son  were  a  stranger, 
since  it  was  purchased  with  the  father's  money.  But  if  the 
fether  had  let  the  son  continue  in  possession,  from  the  time  of 
the  purdiase,  witiiout  aeting  as  owner,  it  would  be  an  advanoe* 
ment.  For  the  legal  interest  being  in  the  son,  and  the  father 
permitting  him  to  act  as  owner  of  the  estate,  firom  the  time  of 
the  purchase,  did  as  much  declare  the  trust  for  the  advancement 
of  the  son,  as  if  it  had  been  declared  in  express  words  in  the 
deed. 

82.  A  wife  cannot  be  a  trustee  for  her  husband.  There- 
fore if  a  husband  purcbases  lands  in  the  name  of  lus  wife,  it 
shall  be  presumed  m  the  first  instance  to  be  an  advancement^ 
and  provision  for  the  wife. 
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^83.  A  married  man  purchased  a  walk  in  a  chase,  and  took         *  480 
the  patent  to  himself  and  his  wife,  and  J.  S.  for  their  lives,  and  Klpgdom  v. 
the  life  of  the  longest  liver  of  them.     Lord  Chancellor  Jefferies  Verol^ST* 
held  that  this  should  he  presumed  an  advancement  and  provision 
for  the  wife  ;  tot  she  could  not  he  a  trustee  for  her  husband. 
Decreed  to  the  wife  for  life,  and  if  J.  S.  shoidd  survive  her,  then 
to  be  a  trust  for  the  executors  of  the  husband. 

84.  A  husband  purchased  a  copyhold,  to  himself,  hjs  wife  ^  .      ^^ 
and  daughter,  and  their  heirs.     It  was  held  to  be  an  advance-  drews,  Pjoc. 
tnent,  and  not  a  trust.     And  that  a  mortgage  by  the  husband  i^  ^^^2^  ^ 
should  not  bind  the  lands  after  his  decease,  in  the  lifetime  of  the 

wife  and  daughter. 

85.  There  can  be  no  resulting  or  implied  trust  between  a  N®  Trtiit  bi- 
lessor  and  lessee  ;  because  every  lessee  is  a  purchaser  by  his  Md*Le«we!*^^ 
contract,  and  his  covenants  :  which  excludes  all  possibility  of  pijwjj^" 
implying  a  trust  for  the  lessor.     Therefore,  if  in  that  case  there  Bayiey,  7. 
be  any  trust  at  all,  it  must  be  declared  in  writing.  Ca'saa'** 

86.  There  may  however  be  a  resulting  or  implied  trust  be«  Hatchina  t. 

tween  the  assignor  and  assignee  of  a  leasehold  estate.  Jj*»  ^  ^^ 

y  87.  There   formerly  prevadled  a  distinction  between  trusts  au  Tiruata  ar« 

executed  and  executory.    But  it  is  said  by  Lord  Hardwicke,  •"cutory, 

in  the  case  of  Bi^shaw  v.  Spencer,  •*  thiat  all  trusts  are  in  the  ^  „    ^  r 

/.I  .  ^    .     %  »,  •  Collect  J«r. 

notion  of  law  executory,  and  to  be  executed   by    subpwna.  Vol.  1. 413. 

as  the  old  books  speak.  At  common  law  every  use  was  a^ 
trust ;  then  came  the  statute  27  Hen.  VIIL  which  executed  the 
legal  estate  to  the  use,  and  conjoined  them  together.  The  stat- 
ute mentions  trusts,  as  well  as  uses  ;  and  a  trust  executed  is,  in 
strictness,  now  a  legal  estate  :  therefore,  in  order  to  bring  it  »  w^t 
into  the  jurisdiction  of  *the  Chancery,  it  must  be  executory; 
that  is,  the  legal  estate  must  want  to  be  executed  to  the  trust,  and 
a  conveyance  to  be  decreed.  So  that  one  essential  part  of  the 
trust  is,  that  the  trustee  is  to  convey  the  estate  at  some  time  or 
other  ;  sometimes  it  is  to  be  done  sooner,  sometimes  later  :  and 
this  whether  the  testator  has  directed  it  or  not ;  so  much  every 
testator  is  presumed  to  know.  One  may  therefore  reascmably 
doubt  how  it  can  make  any  substantial  difference,  whether  the 
testator  has  in  words  directed  a  conveyance  or  not ;  since  the 
law,  that  is,  the  course  of  the  court,  takes  notice  that  the  testator 
could  not  intend  his  estate  should  always  remain  in  ihe  trustees ; 
but  that  one  principal  confidence  reposed  in  them  was  to  convey.'* 

88.  A  distinction  has  however  been  frequently  admitted  be* 
tween  a  trust,  created  without  any  reference  to  a  farther  execu- 
tion of  it,  by  a  conveyance  directed  to  be  made ;  and  a  trust 
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whose  effect  is  referred  to  another  conveyancey  directed  to  be 
made  for  its  final  execution.  Of  which  an  account  will  be  given 
hereafter. 

89.  When  trusts  were  first  introduced,  it  was  held  that  none 
but  those  who  were  capable  of  being  seised  to  a  use,  could  be 
trustees.  This  has  been  altered ;  and  it  is  now  settled,  that  the 
king  may  be  a  trustee  ;  but  the  remedy  against  him  is  in  the 
Court  of  Exchequer. 

90.  A  corporation  may  be  a  trustee,  not  only  for  its  own 
members,  but  also  for  third  persons.  And  where  a  corporation 
is  a  trustee,  the  Court  of  Chaticery  has  the  same  jurisdiction 
over  it  as  over  a  private  person. 

91.  When  once  a  trust  is  sufficiently  created,  it  will  fasten  it- 
6elf  on  the  estate.  Therefore  if  a  conveyance  *or  devi&e,  by 
which  a  trust  is  created,  becomes  void  by  the  incapacity  or  death 
of  the  grantee  or  devisee  ;  still  the  Court  of  Chancery  win  de- 
cree the  trust  to  be  carried  into  execution.  The  relief  is  admin- 
istered by  considering  the  land,  in  whatever  person  vested,  as 
bound  by  the  trust ;  and  compelling  the  heir,  or  other  person 
having  the  legal  estate,  to  perform  it. 

92.  A  person  devised  lands  to  his  daughter,  a  married  wo- 
man, for  her  separate  use.  It  was  held  that  the  husband  should 
be  a  trustee  for  his  wife.  For  as  the  testator  had  a  power  to 
devise  the  prenuses  to  trustees  for  the -separate  use  of  his  wife, 
the  Court  of  Chancery,  in  compliance  with  iiis  declared  inten- 
tion, would  supply  the  want  of  them. 

93.  An  estate  was  devised  to  the  Clock  Makers  Company^ 
upon  certain  trusts.  Decreed,  that  though  the  devise  was  void, 
the  Clock  Makers  Company  not  being  capable  of  taldng,  yet  that 
the  trust  was  sufficiently  created  to  fasten  itself  upon  any  estate 
the  law  might  reuse  ;  therefore  that  the  heir  at  law  was  a  tnia« 
tee  for  the  uses  of  the  will. 
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Section  1. 

^        WE  have  seen  trust  estates  owe  their  origin  to  the  strict  j^  xmti  is 
construction  given  hy  the  courts  of  law  to  the  statute  of  uses  ;  equivalent 
in  consequence  of  which  the  Court  of  Chancery  interposed  its  (^enhlp! 
authority.     But  in  the  exercise  of  this  jurisdiction)  the  inconve- 
niences with  which  uses  were. attended  have  be^n  avoided  ;  for 
although  the  court  first  laid  it  down  that  a  trust,  being  in  fact  a 
use  not  executed  by  the  statute,  ought  to  be  regulated  by  the 
rules  which  had  been  established  respecting  uses»  before  they 
were  changed  into  legal  estates ;  yet  this  was,  in  many  Instances,      *** 
departed  from  ;  it  being  found  much  more  convenient  to  consid- 
er a  trust  estate  as  eqiuvalent  to  the  legal  ownership  ;  and  to  re- 
gulate it  in  the  same  manner  as  the  legal  estate. 

*2.  Lord  Mansfield  has  laid  it  down  that,  in  the  considera-  ^  484 

tion  of  a  court  of  equity,  the  cestui  que  trust  is  actually  and  ab-  Burgess  y. 
sohitely  seised  of  the  fireehold.     That  the  legal  consequences  of  ^^'g^,*^ 
an  actual  seisin  shall  ensue  :  it  being  a  maxim  that  equity  fol-  ^^^^  ^ 
lows  the  law,  which  was  a  safe,  as  well  as  a  fixed  principle  ;  BaU,  Infot. 
as  it  made  the  substantial  rules  of  property  certain  and  uni- 
form.    And  Lord  Thurlow  has  9ud  that,  in  m^my  acts  of  par-  ^^  ^ 
liament,  an  equitable  estate  was  considered  the  same  as  if  it 
were  a  legal  estate,    That  the  words,  seised  in  law  or  in  equi-  (Goodwin  ▼. 
tj,  in  the  qualification  act,  shpwed  th?it  the  words  seised  was  ap-  ^"^g^;^,^^' 
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plicable  to  both.     And  that  the  word  seisin  extended  to  beinff 
seised  in  equity. 

3.  A  trust  estate  still  however  retains  some  few  qualities  of  a 
use.  Thus  confidence  in  the  person  is  necessary  to  the  exist- 
ence of  a  trust :  so  that  even  at  this  day  if  a  trustee  sells  the 
land,  for  a  valuable  consideration,  to  a  person  who  has  no  no- 
tice of  the  trust,  the  purchaser  will  not  be  compelled,  in  Chance* 
ry,  to  execute  it, 

4.  As  for  privity  of  estate,  it  was  formerly  held  to  be  as  ne- 
cessary, as  confidence  in  the  person.  But  this  seems  to  he  now 
altered  ;  for  Lord  Mansfield  has  said,  **  that  part  of  the  aid  law^ 
which  did  not  allow  any  relief  to  be  given  for  or  agaiitf  t  any 
estates  in  the  post^  does  not  now  bind,  by  its  authority,  in  the 
case  of  trusts." 

It  seems  however  to  be  understood,  that  a  lord  by  escheat  is 
not  bound  to  execute  a  trust 

5.  Any  disposition  of  a  trust  estate  by  the  cestui  que  trust  was 
formerly  binding  on  the  trustees,  .In  a  court  of  equity.  But  it  is 
enacted  by  the  statute  of  frauds,  §  9,  ^^  that  all  grants  and  as** 
signments  of  any  trust  or  confidence  shall  be  in  writing,  signed 
by  the  *party  granting  or  assigning  the  same,  or  else  shall  be 
utterly  void  and  of  none  effect** 

6.  Although  by  the  statute  1  Rich.  III.  c.  1.  the  convey- 
ance of  a  person,  having  only  a  use,  was  made  good  against 
the  feoffees  to  use  ;  yet  it  does  not  appear  to  have  been  ever 
held  that  a  cestui  ^ue  trust  could  convey  any  thing  more  than 
a  trust ;  and  in  aU  those  cases  where  there  has  been  a  convey- 
ance  from  a  cestui  que  ir,ust^  the  legal  estate  has  been  considered 
as  still  remaining  in  the  trustee^ 

7.  It  was  laid  down  by  Lord  Nottingham  in  33  Cha.  Ih 
as  a  general  rule,  *'  that  any  legal  conveyance  or  assurance, 
hj ^  cestui  que  irusii  shall  have  the  same  effect  and ,  operation 
OQon  a  trust,  as  it  should  have  had  upon  the  estate  in  law,  in 
case  the  trustees  ^ad  executed  their  trust." 

8.  Trust  estates  are  also  devisable,  as  will  be  shown  here- 
and  uUcend-  ^^^^  •  where  they  are  not  devised,  they  will  descend  to  the 
ibie.  Tit.  38.  heir  of  the  person  who  was  last  entitled  to  them,  in  the  same 

manner  as  legal  estates. 

9.  It  was  formerly  held,  that  a  trust  estate,  being  merely 
the  creature  of  a  court  of  equity,  was  not  within  the  statute 
De  Bonis  :  therefore,  that  where  a  trust  estate  was  limited  to  a 
person  and  the  heirs  of  his  bodj,  he  might,  after  issue  had,  bar 
such  issue  by  a  feofl&nent,  bargain  and  sale,  or  ynll :  this  is  now 

gh  ,  t   era.  ijt^j.^^^  a^^  j^  jg  f^lly  settled  that  a  trust  estate  may  be  entailed 

in  the  same  manner  as  a  legal  one  ;  and  that  such  entail  can  only 
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be  barred  by  fine  or  recovery  ;  wbich  will  have  the  seme  ef*  Ki^kfaam  r. 
fept  on  a  trust  estate  taB,  as  on  a  legal  one.  6ia!  Tif  "ss' 

10.  A  trust  estate  may  also  be  limited  to  a  per^n  for  life:  &  ss/ ' 
but  in  such  case  no  fine,  or  oth^r  assurance,  by  the  cestui  91M 
trust  for  life,  will  operate  as  a  forfeiture  of  his  estate.  "t  *d  f*^*L^f"" 

V*ll.  Although  no  person  could  be  tenant  by  the  curtesy 
of  a  use,  before  the  statute  27  Henry  VUL,  because  the  wife  «  ^q 

could  have  no  seisin  of  a  use,  yet  it  has  been  determined  by  Subject  to 
the  Court  of  Chancery,  that  the  husband  may  now  be  tenant  by  ^?^\Y' 
the  curtesy  of  a  trust  estate  of  freehold.  f  34.      '   ' 

1^.  A  person  having  two  daughters,  devised  his  lands  to 
trustees  and  their  hei?«,  in  trust  to  pay  hto  debts,  and  to  con-  ^*J*«  ^• 
vey   the  surplus  to  his  daughters,  equally.    The  eldest  daugb-  1  p/v^^ns. 
ter  brought  her  bill  for  a  partition  ;  and  the  only  question  was,  108* 
whether  the  husband  of  the  youngest  daughter  should  have  an 
estate  for  life  conveyed  to  him,  as  tenant  by  the^  curtesy.     The 
husband,  in  his  answer,  had  sworn  that  he  married  the  younger 
daughter  upon  a  presumption  that  she  was  seised  in  fee  of  a  le- 
gal  estate  in  the  moiety  :  that  at  the  time  of  the  marriage  she 
was  in  the  receipt  of  the  profits  of  such  moiety ;  and  it  was 
admitted  that  this  trust  was  not  discovered  till  after  the  death 
of  tbe  younger  daughter.     Lord  Cowper  decreed  that  trust  es- 
tates ought  to  be  governed  by  thc^  same  rules,  and  were  within 
the   same  reason,  as  legal  estates.     That  as  the  husband  should 
have  been  tenant  by  the  curtesy,  had  it  been  a  legal  estate,  so  ^9^]  ^ 

sbould  he  be  of  a  trust  estate.    And  if  there  were  not  the  same  Caahborna 
rules  of  property  in  all  courts,  all  things  would  be  as  it  were  at  Tit?^5^c.  3; 
sea  ;  and  uiider  the  greatest  uncertainty. 

13.  Where  an  estate  is  vested  in  trustees,  for  the  sole  and    •     ^, 
separate  use  of  a  married  woman,  her  husband  will  not  be  en-    -V^.^^^.Y'/^. 
titled  to  curtesy.    For  in  that  case  it  is  the  evident  intention  /^  f 

of  the  parties  to  exclude  the  husband  from  any  interest  in  the    /,  «       ■  ., 
estate.  ^rtU  ^  487  •  ' 

14.  Lands  were  devised  to  trustees  and  their  heirs,  in  trust  flearle  ▼. 
to  apply  the  rents  and  profits  to  the  sole  and  ^separate  use  of  ^^***)**"  * 
the  testator's  daughter,  Mrs.  Winsmoie,  during  her  life,  and  1  Vei.  S98. 
to  permit  and  suffer  her  to  dispose  of  the  lands  to  such  persons  ^  ^^ 

as  she  should  appoint.  Her  husband  claimed  to  be  tenant  by^ 
fhe  curtesy,  be/cause  the  inheritance  descended 'to  Mrs.  W,  un- 
til appointment ;  and  therefore  she  had  a  trftt  estate  in  fee. 

Lord  Hardwicke  said  that  Mr.  Winsn^ore  could  not  be  con-  '^***  ^'  ^'  ^^' 
ndered  as  tenant  by  the  curtesy.     Under  the  will  the  rents  and 
profits  were  to  be  applied  to  the  sole  and  separate  use  of  Mrs. 
W.  with  power  to  dispose  of  the  land.     What  was  the  effect  of 

lis  1  The  whole  legal  estate  of  inheritance  was  in  the  trustees, 
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However,  it  was  said,  a  husband  might  be  tenant  by  the  curtesy 

of  a  trust     But  consider  what  was  necessary  to  make  a  tenant 

by  the  curtesy  ;  the  wife  must  hare  the  inheritance,  and  there 

must  be  likewise  a  seisin  in  deed  in  the  wife,   during  coyerture. 

It  was  true  she  had  the  inheritance,  because  it  descended,  till  the 

execution  of  the  power^    But  th^n  the  father,  whose  estate  it 

was^  had  made  the  daughter  a  feme  sole,  and  had  giyen  the 

profits  to  her  separate  use  ;  therefore  what  seisin  could  the 

husband  have  during  the  coverture  :  he  could  neither  come  at 

the  possession,  nor  the  profits.     Was  there   any  equitable  seisin 

of  the  husband,  none  at  all ;  and  to  admit  there  was,  would  be 

directly  contrary  to  the  father's  intention  ;  therefore  nether  in 

law  or  equity  was  the  husband  tenant  by  the  curtesy.t 

*  488  /  *15.  It  m^ht  have  been  expected,  that  where  the  Court  of 

Bat  not  to      Chancery  deviated  so  far  from  the  old  law  of  uses,  as  to  allow 

^^^^'         a  tenancy  by  the  curtesy  of  a  trust  estate,  it  would  have  extended 

(Boa  Siearoi  the  same  indulgence  to  dower,  being  a  right  strongly  favoured 

on  Real  ac-  hv  the  common  law.     Tet  it  has  been  long  settled  that  a  widow 

*'      is  not  dowable  of  a  trust  estate  :  whether  the  husband  himself  has 

\  %,    parted  with  the  legal  estate;  or  a  trust  estate  has  descended 

T  upon,  or  been  limited  to  him, 
Colt  ▼.  Colt,       16-  1*1^^  ^rot  time  this  point  appears  to  have  been  determined, 
1  Cha.  R.      was  in  12  Cha.  IL  ;  and  though  this  doctrine  has  been  foUow- 
,-•".' ^  "ed  by  subsequent  Chancellors,  yet  they  have  always  expressed 
their  regret  at  being  bound  by  such  a  precedent     But  so  many 
cases  of  this  kind  have  arisen,  and  the  determinations  have  been 
so  uniform,  against  the  claim  of  dower  out  of  a  trust  estate,  that 
it  is  not  probable  any  alteration  will  be  made  in  this  respect. 
Bottomley  ▼•      17.  A  husband  before  marriage  conveyed  his  estate  to  trustees 
Frac!^  Cha.  ^^^  ^®^''  heirs,  in  such  manner  as  to  put  the  legal  estate  out  of 
936.  him.     It  was  determined  that  though  the  trust  estate  was  limit- 

ed to  him  and  his  heurs,  yet  his  widow  should  not  be  endowed  of 
it :  that  the  court  had  never  gone  so  far  as  to  allow  dower  in 
such  a  case. 

Ambroie  ▼•         ^^'  ^*  purchased  an  estate  in  the  names  of  two  trustees,  who 
AmbroM,  1    acknowledged  the  trust  after  his  death.    Upon  a  clum  made  by 

F-  WfllB*  ...I  , 

3^1  •  f  In  the  case  of  Roberts  ▼.  Dixwell,  1  Atk.  607.  doterminod  ten  yean  be- 

fore this  one.  Lord  Hardwicke  appears  to  hare  held  a  different  opinion  froni 
that  which  he  laid  d^lPn  here.  Bat  it  may  be  fairly  presam«d  that  the  au« 
ihority  of  the  last  caia  woqld  be  preferred. 
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Us  widow  to  dower,  it  was  decreed  that  she  was  not  dowable.  ^^^^\^f,^ 
The  decree  was  affirmed  in  the  House  of  Lords.  ' 

19.  In  the  case  of  Chaplin  v.  Chaplin,  a  question  arose.  Tit.  28.  c  2. 
whether  the  widow  of  the  eesitd  qtte  trust  of  a  rent*charge  was 

entitled  to  dower  out  of  it.     Lord  Talbot  observed,  that  by  the 

preamble  of  the  statute  *of  uses  it  was  recited,  that  by  means         *  489 

of  those  uses,  the  wife  was  defeated  of  her  dower  ;  by  which  it 

appeared  that  the  wife  of  cestui  que  use  was  not  dowable  at 

common  law  ;  if  so  then,  as  at  conmion  law,  a  use  was  the 

same  as  a  trust  was  now,  it  followed  that  the  wife  could  no  more 

be  endowed  of  a  trust  now,  than  at  conunon  law,  and  before  the 

statute,  she  could  be  endowed  of  a  use  ;  l^o  that  there  was  the 

opimon  of  the  whole  Parliament  on  the  point    That  it  had  been 

the  common  practice  of  conveyancers,  agreeable  thereto,  to  place 

the  legal  estate  in  trustees,    on   purpose    to  prevent  dower ; 

wherefore  it  would  be  of  most  dangerous  consequence  to  titles, 

and  throw  things  into  confusion,  contrary  to  former  opinions, 

and  the  advice  of  so  many  learned  and  eminent  men,  to  let  in 

the  claim  of  dower  upon  trust  estates.     He  took  it  to  be  settled 

that  the  husband  should  be  tenant  by  the  curtesy  of  a  trust, 

though  the  wife  could  not  have  dower  thereof;  for  which  diyer- 

sity,  as  he  could  see  no  reason,  so  neither  should  he  have  made 

it ;  but  since  it  had  prevailed,  he  would  not  alter  it.      That 

there  did  not  appear  to  be  so  much  as  one  single  case,   where,  ^^^  ^^ 

abstracting  from  all  circumstances,  it  had  been  determined  there  v.  8cx>tt, 

should  be  dower  of  a  trust.  Foweit,  13^ 

20.  Sir  J.  Jekyll  has  atte9ipted  to  distingubh  between  the  ^  p.  Wm». 
case  of  a  trust  created  by  the  husband  himself,  and  a  trust  "^^^ 
created  by  another  person*     In  the  first  case  he  admits  it  to  be 

a  settled  point,  from  the  authority  of  the  preceding  cases,  that 
the  wife  cannot  hare  dower  ;  because  it  must, be  presumed  the 
trust  was  created  for  the  sole  purpose  of  barring  dower.      Ac- 
cordingly it  had  been  the  common  practice  for  purchasers  to 
take  a  conveyance  of  the  legal  estate  in  a  trustee's  name,  to  pre- 
vent dower.     But  *in  the  second  case,  where  a  trust  estate  #  499 
descended,  or  came  to  the  husband  from  another  person  it  was  Ck>odwiD  r. 
different.     This  distinction  has   however    been  exploded    by  WiMinore 
Lord  Hardwicke,  in  a  case  which  will  be  stated  hereafter. 

21.  It  is  also  laid  down  by  Sir  Joseph  Jekyll,  that  where  asaokit. 
{{articular  time  is  appointed  for  conveying  the  legal  estate  to  the  |°«  ^S& 
husband,  and  he  outlives  that  time,  without  obtsdning  such  con*  70s,' 
veyance,  his  widow  shall  notwithstanding  be  entitled  to  dower  in 
equity ;  for  where  an  act  is  to  be  done  by  a  trustee,  that   is^- ., 
looked  on  as  done,  which  ought  to  have  been  done.     But  this 
doctrine  is  not  supported  by  the  decree  in  the  case  referred  to 
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without  the  additional  proposition,  that  a  widow  was  dowable 
of  an  equity  of  redemption  in  fee.  It  was  a  mortage  in  teCf 
and  not  paid  off  durii^  the  coverture.  If  the  trustee  therefore 
had  conveyed)  he  woiild  haVe  conveyed  an  equity  of  redemption 
only,  subject  to  a  mortage  in  fee  ;  and  the  widow  would  not 
have  been  entitled  to  dower,  unless  she  was  dowable  out  of  such 
equity  of  redemption,  which  she  was  not  This  therefore, 
though  said,  will  not  support  the  decree  ;  and  the  proposition 
is  too  fanportant,  and  contradicted  by  too  many  analogies,  to  be 
hazarded  upon  this  dictum  alone. 

SS.  It  is  said  in  the  case  of  Otway  v.  Hudson,  2  Vem.  588. 
that  the  widow  of  a  cestui  que  trust  of  a  coJDyhold  ought  to  have 
her  free  bench,  as  well  as  if  the  husband  had  the  legal  estate  in 
him.  But  this  doctrine  has  been  contradicted  in  the  followiogp 
cases. 

SS.  A  bill  was  brought  by  a  widow  for  a  customary  estate* 
The  husband's  father  bought  the  lands,  which  were  conveyed  to 
him  and  D.  and  the  heirs  of  the  father.  The  father  devised 
the  lands  to  the  ^husband  in  tail ;  and  D.  survived  die  husbiand. 
The  custom  was  laid  for  the  wife  to  have  the  whole,  as  her 
free  bench. 

Lord  Hardwicke — ^^  It  is  an  establbbed  doctrine  now,  that 
a  wife  is  not  dowable  of  a  trust  estate.  Indeed  a  distinction  is 
taken  by  Sir  J.  Jekyll,  in  Banks  v.  Sutton,  in  respect  to  a 
trust,  where  it  descends  or  comes  to  a  husband  from  another^ 
and  is  not  created  by  himself ;  hot  I  think  there  is  no  ground  for 
such  a  distinction ;  for  it  is  going  on  suppositions  which  wiU 
hold  oh  both  sides ;  and  at  the  latter  end  of  the  report.  Sir  J. 
J.  seems  to  be  very  diffident  of  it,  and  rested  chiefly  on  another 
point  in  equity ;  so  that  it  ii  no  authority  in  this  case.  But 
there  is  a  late  authority  in  direct  contradiction  to  the  distinction 
above  taken  in  Banks  v.  Sutton ;  the  case  of  the  Attorney  Gren- 
eral  v.  Scott.  The  only  cas»  for  the  plsdntiff  is  that  of  OtwaJ 
V.  Hudson,  2  Vem.  68S ;  there  it  was  free  bench,  and  is  so 
called  here ;  but  it  appears  plain  to  be  only  customary  dower. 
Free  bench  is  merely  a  widow's  estate  in  such  lands  as  the  hus- 
band dies  seised  of^  not  that  he  is  seised  of  during  the  coverture ; 
as  dower  is.  There  were  many  circumstances  in  the  ease  of 
Otway  V.  Hudson ;  it  was  decreed  on  the  endeavour  of  flie  hus- 
band to  get  the  legal  estate  surrendered,  and  the  reftisal  of  the 
trustees ;  and  grounded  on  his  will :  but  as  to  the  general  doc- 
trine at  the  latter  end,  it  is  not  warranted  by  the  decree."  The 
bill  was  dismissed. 

24.  Where  a  man,  immediately  before  his  marriage  privately 
and  secretly  conveys  his  estate  to  a  trustee  for  himself,  in  order 
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to  defeat  his  wife  of  dower,  such  conveyance  will  be  deemed 
fraudulent  and  void. 

25.  Before  the  statute  of  uses,  the  king  was  not  entitled  to  |"y««*  *® 
any  use  upon  an  attainder  for  high  ^treason  of  the  cestui  que  use^  for  Treaton. 
as  is  mentioned  in  the  preamble  of  that  statute  :  so  that  after-  *  492 
wards  trusts  were,  by  an  analogy  drawn  from  uses,  also  protec- 
ted from  forfeiture,  upon  an  attainder  of  the  cestui  que  trust  for 

high  treason.  By  the  statute  S3  Hen.  VIII.  c.  20.  it  is  enac- 
ted, *^  that  if  any  person  shall  be  attainted  or  convicte,d  of  high 
treason,  the  king  shall  have  as  much  benefit  and  advantage  by 
such  attainder  as  well  of  uses,  rights,  entries,  and  conditions, 
as  of  possessions,  reversions,  remainders,  and  all  other  things, 
as  if  it  had  been  done  and  declared  by  authority  of  parliament 

26.  Lord  Hale  has  observed,  that  at  the  time  when  this  sta-  *  ^*  ^'  *^'    * 
tute  was  made,  there  could  be  no  use  but  that  which  is  now  cal- 
led a  trust ;  and  although  it  was  determined  in  Abingdon's  case, 

that  a  trust  ^tate  of  freehold  was  not  forfeited  by  attainder  of 
treason,  yet  Uiat  resolution  could  not  be  reconciled  with  the  sta* 
tute  3S  Henry  VIII.,  as  the  uses  there  mentioned  could  be  noth- 
ing but  trusts ;  therefore  he  was  of  opinion,  that  upon  an  b,U 
tainder  for  high  treason  of  the  cestui  que  trust  of  an  inheritance, 
the  equity  or  trust  was  forfeited ;  though  possibly  the  land  itself 
was  not  forfeited. 

27.  Whatever  may  be  the  case  in  an  attainder  for  high  trea-  But  not  fqr 
son»  it  has  been  determined  that  an  attainder  for  felony  is  not  ^^^^^7* 
within  the  statute  33  Henry  YHL  Therefore,  in  such  a  case, 
neither  the  land,  nor  the  trust  becomes  forfeited  ;  for  the  king 

has  his  tenant  as  before,  namely  the  trustee. 

28.  Freeman  Sands  being  attainted  of  felony,  for  the  mur*  Att.  0«a, 
der  of  his  brother,  and  haying  a  trust  estate  in  lands  held  of  the  i  Hale  P.  C. 
King,  of  which  Sir  George  Sands  had  the  legal  estate  ;  the  At-  249. 
tomey  General  preferred  an  information  in  the  Exchequer 

against  Sir  G.  Sands,  ^to  have  a  conveyance  of  the  legal  estate 
to  the  King.     The  Court  resolved,  that  although  Freeman  Sanda  ^^' 

had  the  trust  of  the  land  at  the  time  of  his  attainder,  yet  inas« 
much  as  Sir  G.  Sands  continued  seised  of  tibe  lands,  and  so  was 
tenant  to  the  King,  though  subject  to  the  trust,  yet  the  trust  was 
not  forfeited  to  the  Crown  ;  But  that  Sir  6.  Sands  should  held 
the  lands  for  his  own  benefit,  discharged  firom  the  trust  .to^Eschiat 

/  29.  A  trust  estate  of  inheritance  does  not  escheat  to  the 
Crown  by  the  death  of  the  cestui  que   trust  without   heirs.  Baiicefiv. 
But  the  trustee  will  hold  the  land  discharged  i^rom  the  tru^t  Sf***** 
Vol.  I.  42 
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Liable  to  SO.  It  is  8omewhat  doubtful  whether  trusts  were  originally 

SChL°  R-tao!  liable  to  Crown  debts.  But  by  the  statute  13  EUz.  c.  4.  §  5. 
it  is  enacted,  that  if  any  person  who  is  an  accountant,  or  in- 

Tit  14.  debted  to  the  Crown,  shall  purchase  any  lands  in  the  names  of 

other  persons,  to  his  own  use  ;  all  such  lands  shall  be  takea 
for  the  satisfaction  of  the  debts  due  by  such  persons  to  the 
Crown. 

AndtoDdbti      31.  When  trust  estates  of  freehold  were  established  by  the 

due  to  Pri-      Court  of  Chancery,  it  was  there  held,  by  analogy  from  the  old 

Benner^***    law  of  uses,  that  they  were  not  subject  to  debts^  nor  assets   in 

Box,  1  Ch4.    the  hands  of  the  debtor's  heirs. 

Ca.  12.  ^^  22.  To  remedy  this  it  was  enacted  by  the  statute  of  frauds,. 

99  Cha.  II.     "  That  it  shall  and  may  be  lawful  for  every  sheriff  or  other 

o.  3. 110.  officer,  to  whom  any  writ  or  precept  shall  be  directed,  upon  any 
judgment,  statute,  or  recognizance,  to  do,  make,  and  deliver 
execution  unto  the  party  in  that  behalf  suing,  of  all  such  lands, 
tenements,  &c.  as  any  other  person  or  persons  shall  be  seised 
or  possessed  in  trust  for  him  against  whom  execution  is  so  sued, 
like  as  the  sheriff  or  other  officer  might  or  ought  to  have  done 

«  494  if  the  said  party  against  *whom  execution  shall  be  so  sued 

had  been  seised  of  suchlauds,  tenements,  &c.  of  such  estate  as 
they  be  seised  of  in  trust  for  him  at  the  time  of  the  ssud  exe- 
cution sued,  which  lands,  tenements,  &c.,  by  force  and  virtue 
of  such  execution,  shall  accordingly  be  held  and  enjoyed,  freed 
and  discharged  from  all  incumbrances  of  such  person  or  per- 
sons as  shall  be  so  seised  or  possessed  in  trust  for  the  person 
against  whom  such  execution  shall  be  sued  :  and  if  any  eeshd 
que  trust  shall  die  leaving  a  trust  in  fee  simple  to  descend  to 
bis  heir,  then  and  in  every  such  case,  such  trust  shall  be  deem* 
ed  and  taken,  and  is  hereby  declared  to  be,  assets  by  descent ; 
and  the  heir  shall  be  liable  to  and  chargeable  with  the  obliga- 
tion of  his  ancestors,  for  and  by  reason  of  such  assets,  as  fully 
and  amply  as  he  might  or  ought  to  have  been,  if  the  estate  in 
law  had  descended  to  him  in  possession,  in  like  manner  as  the 
trust  descended.'* 

Tit  14. 1 71.  ^^*  '^  ^^  ^®^J*  beld,  that  if  a  trustee  has  conveyed  away 
the  lands,  by  the  direction  of  the  cestui  que  trusty  before  execu- 
tion sued,  they  cannot  be  tak^i  in  execution. 

%  Atk.  S93*  34.  Where  a  trust  estate  descends  on  the  heir  at  law,  though 
it  may  be  necessary  to  resort  to  equity  to  reduce  it  into  posses- 
sion, yet  it  will  be  considered  as  legal,  and  not  equitable  assets : 
atrust  estate  being  made  assets  by  the  statute. 

lef2  iiute.*  **•  Trust  estates  are  in  all  cases  subject  to  merge  in  the 
legal  estate,  wli^ever  both  estates  come  to  the  same  person : 

jet^Bw.  R^  *^^  *  ™™  cannot  be  a  trustee  tar  hunself.    And  in  a  modem 

vCI3* 
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case  L<MPd  Thurlow  said  it  was  universally  true,  that  where  the  S*^'*?^^^* 
estates  unite,  the  equitable  must  merge  in  the  leg^.  29.  c.  S.  8 

36.  In  a  subsequent  case  Lord  Alvanley  said,  "  Another  V"-  ^^* 
position  was  maintained  in  a  latitude  that  would  ^create  infi-  *  »  ^gg 
nite  confusion.  That  where  there  is  in  the  same  person  a  legal 
and  equitable  interest,  the  former  absorbs  the  latter.  I  admit  that 
where  he  has  the  same  interest  in  both,  he  ceases  to  have  the 
equitable  estate,  and  has  the  legal  estate,  upon  which  this  court 
will  not  act,  but  leaves  it  to  the  rules  of  law.  But  it  must  be  un- 
derstood always  with  thb  restriction,  that  it  holds  only  where  the 
legal  and  equitable  estates  are  co-extensive,  and  commensurate  ; 
but  I  do  not  by  any  means  admit,  that  where  he  has  the  whole 
legal  estate  and  a  partial  equitable  estate  the  latter  sinks  into  the 
former  ;  for  it  would  be  a  disadvantage  to  him." 

*^37.  It  is  a  rule  of  law,  that  in  an  ejectment,  the  plaintiff  must  When  m 
recover  upon  the  strength  of  his  own  title  ;  and  cannot  found  J^BaMn 
his  claim  on  the  weakness  of  that  of  the  defendant ;  for  posses-  Ej«ctm«nt 
sion  gives  the  defendant  a  right  against  every  man  who  cannot 
show  a  good  title.    The  party  who  would  change  the  posses- 
sion, must  first  establish  a  legsd  title  in  himself :  therefore  where 
it  can  be  shown  by  the  defendant  that  the  legal  title  is  not  in  the 
plaintiff,  he  cannot  recover  in  the  action. 

38.  It  was  formerly  held  that  an  outstanding  legal  estate  3  Burr.  1901. 
should  not  be  set  up  as  a  bar  in  ejectment,  to  the  cestui  que  trusty  Cowp.  46. 
where  he  was  entitled  to  the  benefit  of  the  whole  legal  estate.  ^^■•*  '^^' 
But  Lord  Mansfield  has  said,  the  rule  only  was,  that  the  legal 

estate  should  not  be  set  up^  to  defeat  the  cestui  que  trusty  m  a 
clear  case  ;  for  where  the  trust  was  perfectly  manifest,  the  rule 
stood  upon  strong  and  beneficial  principles  ;  because  in  eject- 
ment the  question  was,  who  was  entitled  to  the  possession.  But 
if  a  trust  was  doubtfiil,  a  court  of  law  would  not  decide  upon  it 
in  *an  ejectment ;  it  must  be  put  into  another  way  of  inquiry.  «  499 

39.  This  doctrine  has  been  denied  by  Lord  Kenyon,  who  has  8  Tarm.  R. 
said,  that  **  if  it  appear  in  a  special  verdict,  or  a  special  case,  (^johnt. 
that  the  legal  estate  is  outstanding  in  another  person,  the  party  lUp.  vtu 
not  clothed  with  that  legal  estate,  cannot  recover  in  a  court  of  J^)"**  *•'' 
law.     And  in  this  respect  I  cannot  distinguish  between  the  case 

of  an  ejectment  brought  by  a  trustee  against  the  cesUn  que  trusty 
and  an  ejectment  brought  by  any  other  person. 
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Where  %  Re-  40.  In  the  case  of  Lade  v  Holford  it  appears  to  have  been 
^^rbe^piT-  agreed,  that  where  the  beneficial  occupation  of  an  estate,  by  the 
flumed.  possessor,  has  given  reason  to  suppose  that  possibly  there  may 

Doiu5?72i.    '  ^^^®  hten  a  conveyance  of  the  legal  estate,  to  the  person  who  is 
Hilary  ▼.        equitably  entitled  to  it ;  a  jury  may  be  advised  to  presume  a 
IsVttli^  239.    conveyance  of  the  legal  estate.    And  this  doctrine  is  confirmed 
by  the  following  case. 

41.  Upon  a  bill  in  Chancery  for  the  specific  performance  of 
an  agreement  to  purchase  a  farm,  the  defendant  objected  to  the 
title.  The  estate  appeared  to  have  been  conveyed  in  1664  bj 
way  of  indemnity  :  and  as  to  one  moiety  of  the  estate,  there 
was  no  provision  for  reconveying  it ;  as  to  the  other  moiety 
there  was  such  a  proviaion  after  the  death  of  two  persons  then 
living,  and  eleven  years  after.  In  a  family  settlement  executed 
in  1694,  the  conveyance  of  1664  was  excepted.  From  that 
time  no  notice  wag  taken  of  it ;  but  the  estate  was  conveyed  by 
the  persons  in  possession,  as  if  they  were  seised  of  the  legal 
Estate.  Bo  that  the  owners  had  acted  as  proprietors  of  the  fee 
simple  for  a  hundred  and  forty  years  ;  and  no  claim  appeared 
*  497  to  have  ever  been  *made  on  the  estate,  under  the  deed  of  indem- 

mty.  The  objection  to  the  title  was  founded  on  the  legal  estate's 
being  outstanding.  To  which  it  was  answered,  that  a  reconvey- 
ance of  it  ought  to  be  presumed. 

^ir  W.  Grant  said,  that  length  of  time  did  not,  of  itseli^ 
furnish  the  same  sort  of  presumption,  in  this  case,  that  it  did 
in  a  case  of  adverse  possession.  Long  continued  possession  im- 
plied title ;  as,  if  there  was  a  different  right,  the  probability 
was,  that  it  would  have  been  asserted.  But  undisturbed  enjoy- 
ment did  not  show  whether  the  title  was  equitable  or  legal.  It 
did  not  follow  however  that  a  conveyance  of  the  legal  estate 
could  not  be  the  subject  of  presumption ;  though  the  presum{^ 
tion  was  made  upon  a  different  ground.  Lord  Kenyon,  though 
disinclined  to  permit  ejectments  to  be  maintained  4ipon  equitable 
titles,  always  admitted  that  it  might  be  left  to  the  jury  to  pre- 
sume a  conveyance  of  the  legal  estate.  On  what  ground  was 
such  presumption  to  be  made  1  On  this,  that  what  ought  to  have 
been  done,  should  be  presumed  to  have  been  done  :  when  the 
purpose  was  answered  for  which  the  legal  estate  was  con- 
veyed^ it  ought  to  be  reconveyed.  Presumptions  did  not  always 
Cowp.  St5.  proceed  on  a  belief  that  the  thing  presumed,  had  actually  taken 
place.  Grants  were  frequently  presumed,  as  Lord  Mansfield 
had  said,  merely  for  the  purpose,  and  from  a  principle  of  qui- 
eting the  possession.  There  was  as  much  occasion  for  presum- 
ing conveyances  of  legal  estates  :  as  otherwise  titleis  must  for 
ever  remain  imperfect,  and  in  many    respects,    unavailable ; 
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when»  from  length  of  time,  it  became  impossible  to  discover 
in  whom  the  legal  estate,  if  outstanding,  was  actually  vested. 
If  it  could  be  ascertained  at  what  period  the  *legal  estate  ought  «  499 

to  have  been  reconveyed,  he  saw  no  reason  why  the  presump* 
tion  of  its  being  reconveyed,  at  that  period,  should  not  be  made. 
The  difficulty  was,  that  by  the  deed  of  1684  it  was  only  as 
to  a  moiety  of  the  estate,  that  any  time  was  limited  for  the  re- 
conveyance. It  could  not  however  be  meant  that  the  legal  es- 
tate in  any  part  should  continue  outstanding  for  ever.  The 
conveyaDce  of  it  was  made  for  a  purpose  that  must  have  some 
limit.  It  was  by  way  of  security  against  the  eviction  of  an- 
other estate.  At  what  precise  moment  the  danger  of  eviction 
ceased,  it  was  impossible  to  say  ;  but  if  the  time  that  had  elaps- 
ed without  claim,  one  hundred  and  forty  years,  did  not  Aitnish 
the  inference  that  none  could  be  made,  he  did  not  know  what  pe- 
riod would  be  sufficient  for  that  purpose.  Mere  possibilities 
ought  not  to  be  regarded.  The  Court,  as  Lord  Hardwicke  2Atk.i9. 
said  in  the  case  of  Lyddall  v.  Weston,  *^  must  govern  itself  by 
a  moral  certainty  ;  for  it  is  impossible,  in  the  nature  of  things, 
there  should  be  a  mathematical  certainty  of  a  good  title." 
The  evidence  of  actual  reconveyance  was  slight,  and  mconclu- 
sive.  But  on  the  general  grounds  he  had  before  stated,  he 
conceived  there  was  no  court  before  which  a  question  concern- 
ing this  title  could  come,  that  would  not,  \mder  all  the  circum- 
stances of  the  case,  presume,  or  direct  a  jury  to^  presume,  that 
the  legal  estate  had  been  reconveyed.  It  was  therefore  such  a 
title  as  a  purchaser  might  safely  take.  And  decreed  accord- 
ingly- 

The  decree  was  affirmed  by  Lord  Erskine. 
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'J  THE  principles  upon  which  terms  for  years  are  held  not 
to  be  affected  by  the  statute  of  uses,  having  beenaU^ady  eitplain- 
ed  ;  it  will  now  therefore  only  be  necessary  to  state  the  rules  by 
which  they  are  governed. 

2.  Terms  for  years  are  either  vested  in  trustees  for  the  use 
of  particular  persons  or  for  particular  purposes  ;  or  else  upon 
trust  to  attend  the  inheritance.  In  the  first  case  they  are  esd« 
led  terms  in  gross  ;  and  the  persons  entitled  to  the  beneficial 
interest,  have  a  right  in  equity  to  call  on  the  trustees,  or  per- 
sons possessed  of  the  legal  estate  in  the  term,  for  the  rents  *and 
profits  ;  and  also  for  an  assignment  for  the  term  itself. 

3.  The  cestui  9116  trust  of  a  term  has  the  same  power  of  alieis 
ating  and  devising  it,  as  if  he  had  the  legal  estate.  But  it  should 
be  observed,  that  the  stat.  1  Rich.  III.  does  not  extend  to  trust 
terms;  therefore  the  assignment  of  the  trust  of  a  term,  by  the 
cestui  que  trusty  will  not  pass  the  legal  estate  in  the  term. 

4.^  The  right  to  a  trust  term  in  gross,  vests  in  the  executors 
or  administrators  of  the  cesttd  que  trust ;  and  where  a  married 
woman  is  cestui  que  trust  of  a  term,  her  husband  has  the  same 
rights  as  if  she  had  the  legal  estate. 

5.  It  is  said  in  Vernon's  Reports,  that  the  trust  of  a  term  \m 
not  assets  at  law,  within  the  statute  of  frauds,  for  that  statute 
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'    only  extends  to  a  trust  of  lands  held  in  fee  nxnple.     But  it  is  ?5^**^  ^ 
equitable  assets,  in  the  bands  of  the  executor.  Tit.  is.  c  S. 

v6.  Terms  of  this  kind  are  in  general  governed  by  the  same 
rules  as  legal  ones ;  except  that  trust  terms  in  gross  are  capa-^ 
ble  of  being  settled  in  a  manner  not  allowed  in  the  limitation  of    ' '    *  ^'     ' 
legal  terms  ;  of  which  an  account  will  be  giTcn  hereafter. 
^  7.  With  respect  to  terms  attendant  on  the  inheritance,  they  Termi  ftttca- 
owe  their  existence  to  the  following  circumstances  : — ^When  i^er?unc#. 
terms  for  years  became  fully  established,  and  the  interest  of  the 
termor  was  secured  against  the  effect  of  fictitious  recoveries,  long 
tenns  for  years  were  frequently  created ;  and  although  the  pur« 
poses  for  which  such  terms  had  been  raised  were  fully  satisfied, 
still  the  terms  continued  to  exist,  the  legal  interest  remaining  in 
the  personal  representatives  of  the  persons  to  whom  they  were 
originally  limited.     But  as  the  owners  of  the  inheritance  were 
^entitled  to  the  benefit  of  them,  the  terms  became  in  fact  united  ^^  ^^ 

to  the  inheritance,  and  acquired  the  name  of  terms  attendant  on 
the  inheritance ;  for  otherwise  the  right  to  such  terms  would 
have  gone  to  the  executors  or  administrators  of  the  persons  en- 
titled to  the  trust  of  them,  as  pall  of  their  personal  estate  ;  and 
the  fireehold  and  inheritance  would  descend  to  the  heir  at  law. 
v'8.    Thus   Lord  Hardwicke    has  said,  **  The  attendancy  of  WiUongbby 
terms  for  years  upon  the  inheritance,  is  the  creation  of  a  court  ^  |^  Tcrai.' 
of  equity  ;  invented  partly  to  protect  real  property,  and  part-  R.  Tsai 
ly  to  keep  it  in  the  right  channel.     In  order  to  it,  this  Court 
framed  the  distinction  between  such  attendant  tenns,  and  terms 
in  gross ;  notwithstanding  that  in  the  confflderation  of  the  com* 
mon  law    they  are  both  the  same,  and  equally  keep  out  the 
owner  of   the  fee,  so  long  as  they  subsist    But  as  equity  al- 
Vftys  considers  who  has  the  right  in  conscience  to  the  land, 
8Bd  on  tkat  ground  makes  one  man  a  trustee  for  another ;  and 
as  the  common  law  allows  the  possession  of  the  tenant  for  years 
to  be  the  possession  of  the  owner  of   the  freehold  ;    this  Court 
Sttd,  where  the  tenant  for  years  is  but  *a  trustee  for  the  owner 
of  the  inheritance,  he  shall  not  keep  out  his  ce^tn  que  trust ; 
1K3T,  pari  raiiane  obstruct  lum  in  doing  any  acts  of    owner- 
ship, or  in  making  any   assurances  of  his  estate.     Therefore, 
in  equity,  such  a  term  for  years  shall  yield,  ply,  and  be  mould- 
ed, according  to  the  uses,  estates,  or  charges  which  the  owner 
of  the  inheritance  declares  or  carves  out  of  the  fee.     Thus  .the 
dominion  of  real  property  was  kept  entire." 

9.  Mr.  Feame  has  cdso  observed,  that  "  without  such  at-  y  ^"l^*«  ^"* 
tendancy,  property  in  the  same  lands,  united  *in  the  same  own-       *  »  Vq© 

^1*9  would  take  different  channels  ;  the  dominion  of  real  estates 

• 

instead  of  being  entire,  become  split  and  divided,  between  the 
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personal  and  real  representatives;  ahd  indeed  leave  the  real 
representatives  very  little  but  the  mere  name  of  property.  For 
an  inheritance  expectant  on  a  term  of  any  considerable  duration, 
is  of  very  little  value.  So  necessary  therefore  is  the  attendancy 
of  terms,  under  the  circumstances  above  mentioned,  to  keep  i«al 
estates  in  a  right  channel,  that  the  very  existence  of  real  pro- 
perty, as  distinguished  from  the  personal,  seeihs  in  a  great 
measure  to  depend  upon  it.  For  as  there  are  few  estates  in 
which  there  are  not  such  terms,  if  they  are  not  to  be  considered 
as  attendant,  the  whole  substance  and  value  of  the  estate  would 
in  them  devolve  to  the  executor,  as  personal  property ;  whilst 
the  heir  or  real  representative  would  be  left  destitute  of  every 
thing  but  the  shadow  of  the  inheritance." 

10.  A  term  may  become  attendant  on  the  inheritimce,  either 
by  an  express  declaration  of  trust,  or  by  imphcation  of  law. 
Thus,  where  a  satisfied  term  is  assigned  to  a  trustee*  upon  an 
express  trust  to  attend  the  inheritance,  the  owner  of  such  in- 
heritance acqmres  a  right  to  the  term,  by  the  declaration  of 
the  parties.  But  there  are  many  cases  where  no  such  declara* 
tion  is  made  ;  it  then  becomes  a  question  in  equity,  whether  it 
is  a  term  in  gross,  or  a  term  attendant. 

11.  In  consequence  of  the  maxim  in  equity  that  ^^That, 
should  have  the  satisfaction,  which  has  sustained  the  loss  ;"  it; 
has  been  often  determined,  that  where  a  term  b  carved  out  of 
the  inheritance  for  any  particular  purpose,  when  that  purpose  is 
satisfied,  the  *term  becomes  attendant  on  the  inheritance  ;  for 
the  inheritance  sustains  the  loss,  by  keeping  the  term  on  foot^ 
and  therefore  should  have  it  in  satisfaction. 

12.  A  woman  before  marriage  reused  a  term  of  1,000 
years,  upon  trust  that  her  intended  husband  should  receive  the 
profits  during  theii^  joint  lives ;  if  they  should  have  any  chil- 
dren, in  trust  for  such  children  during  the  residue  of  the  term. 
The  husband  died  without  children ;  the  wife  survived,  mar- 
ried another  husband,  who  survived,  and  took  out  administra- 
tion to  her.  The  question  was,  whether  the  term  should  go  to 
the  husband,  or  attend  the  inheritance.  Lord  Cowper  said, 
this  was  only  an  unskilful  declaration^  not  the  intent  of  the  par- 
ty :  the  particultf  purpose  being  served,  it  must  attend  the  in- 
heritance. If  the  term  and  inheritance  had  been  in  the  same 
hands,  it  would  have  merged ;  so  here  it  should  be  attendant 
in  equity. 

IS.  Lord  and  Lady  Huntingdon  settled  lands  which  were 
the  estate  of  Lady  H.  to  the  use  of  Lady  H.  for  life,  remsdn- 
der  to  their  eldest  son  in  tail ;  with  a  power  to  Lord  and 
Lady  H.  to  revoke  and  limit  new  uses.    Lord  H.  prevailed 
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on  Lady  H.  to  exercise  tbis  power  so  fiur  as  to  dendse  the  premi- 
ses for  lyOQO  years  by  way  of  mortgage,  for  raising  4,5001.  for 
Lord  H.,  who  coyenanted  to  pay  off  (be  money.    Lord  H.  paid 
off  the  mortgagee,  took  an  assignment  of  the  term  to  a  trustee 
for  himself;  and  devised  it  for  the  benefit  of  his  younger  chil*      ^ 
dren.    Upon  the  death  of  Lord  H.  his  eldest  son,  who  took 
the   inheritance,  filed  his  bill  against  the  personal  representa- 
tives of  his  father,  and  the  trustees  of  the  term,  praying  that 
it  might  be  assigned  to  attend  the  inheritance,  free  from  in- 
cumbrances.    Lord  K.  Wright  decreed  that  the  plaintiff  must 
redeem  the  mortgage.    *But  on  an  appeal  to  the  House  of         *  ^^ 
Lord^,  the  decree  was  reversed,  and  the  term  directed  to  be 
assigned  to  the  appellant ;  because,  when  Lord  H.  paid  off  the  p^Iy  ISiJ' 
mortgage,  the  purpose  for  which  the  term  was  created  being  sat-  c  i.  f  55.  * 
isfied,  it  became  attendant  on  the  inheritance. 

14.  Where  a  person  purchases  the  freehold  and  inheritance 
of  lands  in  his  own  name,  and  obtains  an  assignment  of  an  out- 
stancBng  term  to  a  trustee  for  himself;  tfuch  term  wOl  be  con- 
sidered as  attendant  on  the  inheritance.  -,_^ 
1/  15.  R.  Tiffin  purchased  a  fireehold  estate,  took  the  convey-  Tiflhi,  i 
anc  in  his  own  name,  and  an  assignment  of  a  mortgage  term  ^JjLJ'  ^ 
for  years  in  the  names  of  two  trustees.    Lord  Nottingham  held  y.  v^hit- 
that  this  term  was  attendant  on  the  inheritance.                             \r*''^asii^' 

16.  J.  Hoole  took  an  assignment  of  a  term  for  years,  which  9  Mod.  iM. 
was  in  mor^ge  to  one  Shepherd,  who  was  a  trustee  for  him  ;  S®?*'*^*  ^* 
and  afterwards  purchased  the  inheritance  of  the  same  prem-  lyiia,  ^ 
ises,  hi  his  own  name.    Lord  C.  J.  WSbnot  said,  when  Hoole  ^^« 
purchased  the  fee,  he  became  both  the  hand  to  receive,  and  the 

hand  to  pay  off  the  mortgage  money.  It  wrought  an  extin- 
guishment of  the  debt  due  on  the  mortgage,  and  the  term  was 
gone  ;  though  not  extinguished  in  point  of  law,  because  it  was 
in  Shepherd.  Yet  it  became  attendant  on  the  inheritance,  and 
must  follow  it  in  point  of  law,  as  much  as  if  it  had  been  made 
to  do  so  by  thelact  of  the  party. 

17.  Where  a  person  takes  a  conveyance  of  the  freehold  in* 
the  name  of  a  trustee,  and  an  assignment  of  the  term  in  his 
own  name,  the  consequence  is  the  same. 

18.  A  woman  took  a  mortgage  for  1000  years  m  the  name  r^'^fjf*' 
of  her  brother,  afterwards  purchased  the  ^inheritance  in  the  Ca.*  I5e. 
name  of  another,  and  the  term  of  years  was  ass^n^  to  her.         *  505 
The  question  was,  whether  this  term  beloi^ged  to  the  heir,  or 

the  personal  representative.  A  difference  was  taken  at  the  bar, 
namely,  that  if  she  had  first  purchased  the  fee,  and  afterwarda 
the  lease,  it  should  wait  on  the  iiiheritaace  ;  butjtl^r^  the  lease 
was  first  in  her. 

Vol.  L  4S 
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Lord  E.  NoHh  Baid>  there  was  no  difference  in  reason  ;  and 
decreed  that  the  heir  should  have  the  lease,  to  attend  the  iiJieiit- 
ance. 
DowMT.  19.  A  citiasen  and  freeman  of  London*  possessed  of  a  lease  of 

rvam.  104  l^iids,  bought  the  revennon  and  inheritance,  and  died  The 
question  was,  whether,  as  there  was  no  declaration  that  this 
lease  should  attend  the  inheritance,  it  was  part  of  the  personal 
estate  of  the  purchaser.  Decreed  that  it  was  attendant  upon  the 
inheritance ;  and,  upon  a  re*hearing,  the  decree  was  affirmed  by 
Lord  K.  North. 

20.  It  may  be  collected  from  the  preceding  cases,  that  when* 
ever  a  term  would  meif^e  m  the  inheritance,  if  both  were  in  the 
same  person,  it  shall  be  considered  as  attendant  on  the  inheri- 
'  tance.    And  in  the  following  modem  case  it  was  resolved,  that 
where  a  person  having  a  term  for  years,  contracted  for  the  pur- 
chase of  the  inheritance,  and  died  without  having  a  conveyance 
of  it,  the  term  was  attendant 
Capei  T.  21.  A  bill  was  filed  by  residuary  devisees  and  legatees,  pray- 

OTetT 609.     '^S  ^^^^  ^^^  ^iU  might  be   established,  &c.  ;  that  the  plaintilb 
might  be  declared  entitled  to  the  benefit  of  a  contract  by  the  tes- 
tator, to  purchase  an  estate;  and  the  contract  completed.    The 
testator  had  entered  mto  the  contract,  after  the  execution  of  his 
#  506  ^^  for  the  purchase  of  the  inheritance  of  the  ^estate,  h&iag  at 

that  time  -lessee  of  the  premises  for  a  terin  of  years ;  and  died 
before  any  convejBnce  was  made.  The  plaintiffii  therefore,  if 
the  Court  should  be  of  opinion  that  they  were  not  entitled  to 
the  benefit  of  the  contract,  claimed  the  residue  of  die  term,  as 
residuary  legatees.  The  defendant,  the  heir  at  law,  claimed 
the  inheritance  of  the  estate  contracted  for,  prayixig  that  the 
purchase  might  be  completed  out  of  the  personal  estate  ;  insist* 
ing  that  the  testator  became  seised  of  the  inheritance  from  flie 
date  of  the  contract,  and  that  the  term  was  attendant  upon  the 
inheritance. 

Sir.  W.  Grant,  M.  R.— *'  I  take  the  case  to  be  this :  the  tes- 
tator had  a  lease  in  his  own  name  ;  had  contracted  for  the  pur- 
chase of  the  inheritance,  and  died  before  the  conveyance  to  him 
was  completed.  Having  contracted  for  the  purchase  of  the  in- 
heritance, he  became  complete  owner  of  the  whole  estate.  For 
it  is  clear  in  Ais  Court,  a  party,  who  has  contracted  for  the 
purchase  of  an  estate,  b  equitable  owner ;  the  reudat  is  a  trus- 
tee for  him.  If  he  had,  by  his  will,  afterwards  disposed  of  all 
his  lands,  tins  estate  would  have  passed  by  that  wilL  I  diougfat 
it  had  been  long  established,  that  where  the  same  person  has  the 
inheritance  and  the  term  in  himself  though  he  has  in  one  the  equh- 
table*  interest,  and  the  legal  estate  m  the  other>  the  inheritance 
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draws  to  itself  the  term,  and  makes  it  attendant  That  appears 
from  Whitchurch  y.  Whitchurch,  Goodright  and  Shales,  and 
many  other  cases.  Declare  the  heir  at  law  entitled  to  the  pre- 
mises described  in  the  term.'* 

22.  The  trust  ofa  term  for  years  may  however  belong  to  the  Whtna 
person  seised  o^  or  entitled  to,  the  inheritance,  and  yet  the  term  GraM."  ^ 
may  not  be  attendant.    For  *  where  a  person  indicates  in  any  •  507 
manner  an  intention  of  separating  a  term  firom  the  inheritance* 

it  will  be  considered  as  a  term  in  gross. 

23.  A.  being  seised  in  fee,  demised  his  estate  to  a  trustee  for  HajrUr  t. 
99  years,  in  trust  for  himself  and  lus  wife  for  their  liyes,  and  the  y^j^  3^' 
life  of  the  survivor,  and  afterwards  in  trust  for  the  heirs  of  their 

bodies ;  in  default  of  such  issue,  to  the  heirs  of  the  body  of  the 
husband,  remainder  to  the  heirs  of  the  survivor.  They  had  is- 
sue a  son  :  the  husband  died  ;  after  which  the  son  died  in  the 
lifetime  of  his  mother,  who  took  out  administration  to  her  hus- 
band and  son,  and  asmgned  the  term. 

After  the  death  of  the  wife,  it  was  contended  by  the  heir  of  A. 
that  jail  the  trusts  of  this  term  either  became  void  by  accident, 
or  were  so  in  their  creation ;  so  that  the  term  had  no  subsistence 
for  the  benefit  of  the  personal  representatives  of  any  of  the 
parties ;  but  should  be  considered  as  attendant  on  the  inherit^ 
ance.  It  was,  however,  decreed,  by  8ir  J.  Jekyll,  that  this  term 
should  not  be  attendant  on  the  inheritance  ;  for  that  the  party 
who  raised  it,  and  had  power  to  sever  it  £rom  the  inheritance, 
showed  his  intention  io  do  so,  by  limiting  die  trust  to  the  survivor 
of  him  and  his  wife,  and  the  heirs  of  the  survivor  ;  which,  though 
it  was  a  void  limitation,  yet  sufficefl  to  show  his  intent  to  sever 
such  term  from  the  reversion* 

t  24.  Where  there  is  an  intervening  legal  estate,  and  beneficial 
interest,  between  the  term  and  the  inheritance  ;  the  term  will  be  .. 
considered  as  a  term  in  gross  ;  because  in  that  ciue  it  would  not 
merge  in  the  inheritance. 

25.  Bir  A.  Chadwick  purchased  an  estate  in  fee  simple  from  p'^^^^M. . 
Mrs.  Rudger.    There  being  an  outstanding  term  in  a  trustee,  1  Bro.  R.  69. 
a  derivative  lease  of  it  was  ^granted  to  a  trustee  for  Sir  A.  C,  *  508 

with  a  nominal  reversion  of  eleven  days  to^e  trustee  of  Mrs.  B. 
The  question  was,  whether  this  term  was  in  gross,  or  attendant 

Lord  Thurlow  said,  every  term  standing  out  was,  at  law,  a 
term  in  gross.  If  it  vrtm  ^^rent  in  equity,  it  must  be  by  afiect- 
ing  the  person  holding  the  term,  with  a  trust,  to  attend  the  in- 
heritance. This  might  be  by  two  ways ;  by  express  declara- 
tion ;  and  then,  whetter  the  term  wotdd,  or  would  not  merge,  and 
whether  the  revetsioB .  wore  real^  or  only  nominal,  it  must  be 
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attendant  on  the  inheritance.  Here  it  was  not  upon  express  dec- 
laration ;  then  it  must  arise  from  implication  of  law»  founded 
on  the  statute  of  frauds,  wUch  forbids  any  trust,  except  by  writ- 
ing or  impheation  of  law.  It  was  said  to  be  extremely  plain 
that  Sir  A«  C.  meant  to  consohdate  the  interests :  this  was 
begging  the  question.  It  was  true  he  meant  to  take  the  larg-^ 
est  interest  he  could  ;  but  it  was  by  no  means  apparent .  that 
be  meant  to  consolidate  the  interests.  He  laid  no  stress  oi» 
(he  days  of  reversiTny  for  it  was  meata  orUy  as  a  nommal  rever* 
sixm:  during  that  thne  the  rent  isouid  he  to  the  original  lessor  ^ 
but  they  did  not  mean  to  reserve  a  substasMal  mlerest. 

It  would  be  necessary  there  should  be  an  express  trust  to  make 

ibis  attendant  on  the  inheritance.     The  transaction  did  not  sup* 

ply  a  necessary  construction  of  law.     It  was  a  very  nice  and 

new  point,  whether  the  intent  to  purchase  the  whole  interest  was 

sufficient  to  make  the  term  attendant  upon    the  inheritance. 

T%e  trnpossibUUy  he  was  under  of  purchasing  the  whoUf  rendered 

an  express  dedaroHon  necessary  to  nuJce  it  attend  the  uAeritance, 

LawofVaad.      26.  Mr.  Sugden  has  observed  on  this  case,  that  it  seemed 

sVm.  §10.     impossible  to  reconcile  those  parts  of  the  judgment  which  are 

Collect.  Jon    printed  in  Italics.    But  that,  it  ^appeared  from  an  o^union  of 

^*  %M*       ^^*  Fearne's  in  consequence  of  which  the  cause  was  reheard, 

that  rents  were  reserved  upon  the  leases  granted  by  the  trus- 
tees to  Sir  A.  C,  and  the  usual  covenants  were  entered  into 
by  him ;  the  trustees  being  restramed  to  that  mode  of  making 
a  title  by  their  trust,  which  required  a  reservation  of  rent,  and 
the  usual  covenants  :  this  fhct  at  once  reconciled  every  part  of 
the  judgment.  Lord  Thurlow  was  of  opinion,  that  the  rever« 
sion  itself  was  immaterial ;  but  that  the  rents  reserved  by  the 
leases  rendered  an  express  declaration  necessary,  to  make  the 
terms  attend  the  inheritance.  Mr.  Fearne  was  also  of  opimon, 
that  the  terms  would  not  be  attendant,  if  there  was  any  inter* 
vening  estate,  and  beneficial  interest,  in  any  third  person;  to 
divide  the  ownership  of  the  term  from  the  inheritance.  But  as 
he  was  told  that  the  rents  reserved  to  the  trustees  upon  the 
terms,  were  afterwards  purchased  by  Sir  A.  C,  he  thought  the 
terms  did  attend  the  inheritance,  although  there  was  not  an  ex- 
press declaration  for  that  purpose  ;  and  he  expressly  delivered 
his  opinion,  subject  to  this  fact,  which  he  had  learned  fit>m  ver- 
A  Term  At-  ^^  information  only.  By  Lord  Thurlow's  decree  on  the  re- 
Undant  maj  hearing,  it  appears  clearly  that  the  rents  were  not  purchased ; 
"tv^Thi*  and  consequently  that  Mr.  Feame  was  misinformed. 
Qnm.  27.  In  the  case  of  Willoughby  v.  Willoughby,  Lord  Hard- 

wicke  says«-«^*  A  tenn  attendant  on  the  inheritance  may  be 
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disannexed*  and  tinned  into  a  term  in  gross,  by  the  absolute 
owner  of  the  inheritance ;  and  so  it  is  admitted  by  Serjeant 
Maynardinthe  Duke  of  Norfolk's  case  :  or  it  may  be  made  ^s?***'^** 
to  become  a  term  in  gross,    upon  a  contingency;  according  to  Tit  38.  c.  is. 
the  resolution  in  that  case.'' 

28,  So  it  is  said  by  Lord  Com.  Raymond,  that  where  a   man  ®**^'  **'• 
has  a  term  for  years,  which,  by  intendment  of  *law  only  at- 
tends the  inheritance,  certainly  he  has  a  power  to  sever  such  a  *  510 
term  from  the  inheritance,  if  he  should  assign  it  to  one  man,  and 
mortgage  the  inheritance  to  another ;  in    such  case  the  term 
would  not  attend  the  inheritance,  but  become  a  term  in  gross. 

£9.  Terms  attendant  on  the  inheritance  are  considered  as  ^  Term  u- 
absolutely  annexed  to  the  inheritance,  and  constituting  part  of  p^rt  onb* 
it :  and  are  therefore  not  subiect  to  those  rules  by  which  terms  inberiunc*. 
in  gross  are  governed.     They  follow  the  descent  to  the  heir,  Collect*  Jur. 
and  aU  alienations  made  by  him.     They  are  capable  of  being  v.  i.  297. 
entailed,  and  Ihnited  over  after  a  general  failure  of  issue,  provi- 
ded the  inheritance  on  which  they  are  attendant  b  limited  in  the 
same  manner.     And  where,  in  cases  of  this  kind,  a  common  re- 
covery is  suffered  of  the  inheritance,  it  will  bar  the  entail,  and 
remainders  over  of  the  term,  as  well  as  those  of  the  freehold ; 
for  the  term  can  no  longer  attend  an  estate  tail  which  is  des- 
troyed, nor  can  the  trustee,  who  is  but  an  instrument  to  protect  j  .p^^^  ^ 
Qthers,  have  the  term  to  his  own  use  ;  so  that  it  must  thence-  76S. 
forth  attend  on  the  inheritance  in  fee. 

50.  A  term  attendant  on  the  inheritance  is  so  fully  consid-  '^***  ^*  •*  ^* 
ered  as  part  of  the  inheritance,  and  not  as  a  chattel  real,  that  it    kJ 

does  not  pass  by  a  will  of  chattels,  but  only  by  a  will  executed 

in  such  a  manner  as  is  necessary  to  pass  real  estates.  j^  ^^  Aiwtt. 

51.  A  term  attendant  on  the  inheritance  is  realassetd,  in  the 
hands  of  the  heir,  for  payment  of  all  such  debts  as  are  chai^a- 
ble  cm  the  inheritance  ;  because  it  is  annexed  to  the  inheritance, 

which  is  real  assets.    Where  the    inheritance  is  in  trustees,  Thraztonr. 
and  a  person  has  a  term  in  his  own  right,  which  is  limited  ^**'  ^"^  * 
to  attend  the  inheritance,  and  dies  indebted,  the  term  will  be  Dowse  r.  * 
liable  to  his  debts ;  for  it  is  assets  at  law,  and  equity  follows  H*'^^^' .^ 

-      -  Vera.  104. 

tne  law.  *  611 

*S2.  It  was  determined,  in  the  case  of  the  Attorney  Greneral  Not  forfeitod 
V.  Sur  G.  Sands,  that  the  trust  of  a  term  attendant  on  the  inheri-  ^^^  Felony, 
tance  was  not  forfeited  by  the  attainder  for  felony  of  the  ctS"  1 33.* 
tvi  qite  tnut ;  because  it  was  no  more  than  an  accessary  to  the 
inheritance,  which  was  not  forfeited.  '^*"*»*  Termi 

8S.  One  ofthe  great  objects  of  the  common  law,    is  to  pro- ^£|[^„fro|[^ 
tect  and  secure  honest  purchasers.     It  is  to  ibis  principle  that  Mesne  In- 
fines  and  nonclaim,  descents  which  take  away  entries,  and  col-  ^"*  '*"*^»» 
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lateral  warranties,  oare  their  oripn  and  effect  The  courti  of 
1  Ab.  Eq.  equity,  whose  duty  it  is  to  follow  the  common  law,  soon  adopt- 
spl  Wm«.  ^  ^  ^^^^'^"^  doctrine  ;  and  laid  it  down  as  a  rule,  that  an  hon- 
491.'  est  purchaser,  without  notice  of  any  defect  in  his  title,  or  of 

Shirley  r.  ^^^  incumbrance  on  the  estate,  at  the  time  of  his  purchase, 
Fag^  1  Cha.  shall  not  have  his  title  impeached  in  equity  ;  neither  shaH  he 
vSi^Bj.*'  be  compelled  to  discover  any  writings  or  other  things,  which 
Jarra'rd  ▼.'  may  weaken  his  title  :  nor  will  the  court  of  Chancery  take 
VaT  Jao.*  '  any  advantage  from  hkn,  by  which  he  may  defend  himself  at 
454.  law. 

Treat,  of  £&  ^*  ^^  Consequence  of  these  principles,  it  has  been  long  setr 
B.  3.  c.  3. « '  tied  by  the  Court  of  Chancery  that  where  a  pexson  purchases 
^*^'*  an  estate,  without  having  notice,  at  the  time  of  his  purchase, 

of  any  incumbrance  affecting  it ;  if  he  afterwards    finds  out 
that  there  are  incumbrances,  and  upon  such  discovery,  obtains 
an  assignment  of  a  prior  outstanding  term  fcv  years,  whether 
ns  Johns,      ingress  or  attendant,  to  a  trustee  for  Uunself;  the  Court  of 
406.)  Chancery  will  not  interfere,  to  set  aside  such  a  term,  thou|^ 

it  be  a  satisfied  one  ;  so  timt  the  purchaser,  having  a  good  ti- 
tle at  law,  by  means  of  the  term,  will  be  thereby  secured  from 
such  mesne  incumbrance. 
Vide  Wort-        35-  The  reason  is,  that  the  cirenmstance  of  his  purchasing 
B^idi   d       without  notice  gives  Uun  equal  equity  with  *the  mesne  incum- 
Tit.  16.  c!  6*  brancer  ;  and  by  obtaining  an  assignment  of  a  prior  term,  be 
*  512         acquires  the  legal  estate  ;  so  that  he  comes  within  the  max- 
im,  that  where  equity  is  equal,  die  law  must  prevail.     Be- 
'    sides,  the  mesne  incumbrancer  having  only  a  title  in  equity, 
cannot  prevail  against  one  who  has  an  equal  title  in  equity,  and 
also  the  legal  estate  ;  it  beii^  a  maxim  in  Chancery,  that  ta 
aequaU  jure  tMUar  eit  emidUio  poiridenHs.    Lord  Nottingham 
fo3^^ '  ^'      ^^^  ^^^'  ^^  precedents  of  this  Idnd  are  very  ancient  and  nu- 
merous, where  the  Court  has  refused  to  give  aaristance  against 
a  purchaser,  either  in  favour  of  the  heir  or  the  widow,  the 
fatherless  or  creditors  ;  or  to  one  puridiaser  against  another.f 

11         ■      1^— y— iniii  .,,       I  — — — — — ^  ■ ■ 

t  Lord  Hardwicke  has  thai  ezplaioed  this  doctrine  :  '^  As  to  the  equity  of 
this  Court,  that  a  third  incumhranoer,  baTuag  taken  his  socarity  or  noHgafs 
without  notice  of  the  second  incumbrance,  and  then,  bebig  pvune^  taking  in 
the  first  ineumbrance,  shall  squeeae  out,  and  have  satisfaction  before  the 
second.  That  equity  ii  certainly  established  in  general,  and  was  so  in  Marrii 
T.  Ijee,  (Tit.  15.  a  5. 1  29.)  by  a  very  solemn  determination  by  Lord  Hale, 
who  gave  it  the  term  of  the  creditor's  tabula  in  nanfragio  :  that  is  the  lead* 
ing  ease.  Perhaps  it  might  be  going  a  good  way  at  first ;  but  it  has  been 
followed  aver  aince,  and  I  beliere  was  rightly  settled,  only  on  this  foaada- 
tion  by  the  particular  constitution  of  the  law  of  this   country.    It  could  not 
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^S6«  In  the  case  of  WOlougliby  v.  Willoughby,  Lord  Hard-         *  613 
wieke,  after  stating^  the  orighi  and  nature  of  trust  terms  for  L^*™  ^ 
yean^  proceeds  in  these  words : — *^  What  kind  of  grantee  or 
owner  of  the  hiheritance  is  entitled  in  tins  Court  to  the  protec-  aots,  I  7. 
tion  of  such  a  term  1  or  in  other  words  in  whose,  hands  such, 
a  term  shall  be  allowed  to  protect  the  inheritance  1   In  di4 
first  place,  he  must  be  a  purchaser  for  a  price  paid,  or  for 
valuable  consideration;   he  must  be  a  purchaser  honm 
Hot  affected  with  any  fraud  or  collusion;  he  must  be  a  purchase| 
without  no^e  of  the  prior  conveyance,  or  of  the  prior  chaise 
or  incumbrance ;  for  notice  makes  him  come  in  fraudulently. 
If  he  has  no  notice,  and  happens  to  take  a  defective  convey- 
ance of  the  inheritance  ;  defective  either  by  reason  of  some  pri- 
or conveyance,  or  of  some  prior  charge  or  incumbrance  ;  and 
if  he    also  take  an   assignment  of  the  term  to  a  trustee  for 
him  ;  or  to  himself,  where  he  takes  the  conveyance  of  the  in- 

f  heritance  to  his  trustee ;  in  both  these  cases  he  shall  have  the 
benefit  of  the  term  ip  protect  him.  That  is,  he  may  make  use 
of  the  legal  estate  of  the  term  to  defend  his  possession ;  or  if 
he  has  lost  the  possession,  to  recover  it  at  common  law,  not- 
withstanding that  his  adversary  may  at  law  have  the  strict  title 
to  the  inheritance.  This  made  me  say,  that  in  those  cases  the 
Court  often  disannexes  the  trust  of  the  term  from  the  l^^l  fee  ; 
but  still  in  support  of  rq;ht  For  if  a  man  come  in  furly  and 
banafide^  and  has  pud  a  price  for  the  land,  and  acquired  9Jf, 
estate  in  it  which  the  law  will  support,  (a  plank  by  which  at 
law  he  may  save  himself  from  sinkfaig,)  there  can  be  no  ground 
in  equity  or  conscience  to  take  it  from  him«  This  is  the  mean- 
ing of  what  is  generally  caressed  by  saymg,  that  where  a 
maa  has  *})0^  law  and  equity  <^n  his  side,  he  shall  not  be  •  514 
hurt  in  a  court  of  equity.  It  was  dnce  doubted,  whether,  if 
the  term  were  vested  m  a  third  person,  a  trustee  generally, 
and  not  in  the  party  himself^  he  should  be  altowed  the  benefit 
of  it  in  equity ;   because  the  Court  ought  to  determine  for 

\       whom  the  stranger  was  a  trustee ;   and  then  the  rule  is,  fici  ^  Vtrn.  599. 
prior   est  iemporey  potior  est  jure.     But   this  was  settled  by 

happen  in  anj  other  cogntrj  bat  this^  beeaoie  the  jnrisdictioB  of  law  and  equi* 
ty  Si  administered  here  in  difTerent  courts,  and  creates  different  kinds  of 
i^ts  in  estates^  As  coiirft  of  eqoitir  break  in  upon  tha  oomaion  law,  where 
aeceMitj  and  consctence  veqaire  it^  still  tbej  allow  superior  force  and  strength 
:  to  a  legal  title  to  estates  ;  therefore,  when  there  is  a  legal  title,  and  equity  of 

^  one  side,  this  Court  never  thought  fit  that  by  reason  of  a  prior  equity  against 

a  man  who  had  a  legal  title,  that  man  should  be  hurt ;  and  this  by  reason  oC 
that  force  this  Court  necessarily  and  rightly  aUows  to  the  common  law,  and 
to  legal  titles.  Bat  if  this  had  happened  in  any  other  country,  it  could  nev- 
er have  been  made  a  question.  For  if  the  law  and  equity  are  adminbtered 
by  the  same  Jurisdiction,  the  rule,  qui  prior  $$l  tempore,  potior  eet  injure*  must 
hold.    «Vewy,573. 
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Lord  Cowper,  in  (he  case  of  Wilker  v.  Boddingtoiu  He  Isys 
it  down  to  be  a  rule  in  eqiuty,  that  where  a  man  is  a  pundia*- 
er  for  a  valuable  consideration,  without  notice,  he  shall  not  be 
annoyed  in  equity  ;  not  only  where  he  has  a  prior  legal  estate 
but  where  he  has  a  better  right  to  call  for  the  legal  estate  than 
his  adversary." 

37.  Where  a  term  for  years  is  vested  in  a  trustee,  upon  an 
express  trust,  a  purchaser  shall  not  protect  himself  by  taking 
an  assignment  of  such  term,  after  notice  of  the  trust. 
B  ^^^%^'  '  ^^*  ^^^  Bayley  being  possessed  of  a  term  for  years,  made 
v^m.t7U  a  voluntary  setUement  thereof,  in  trust  for  herself  for  life,  le- 
mainder  to  her  daughter  Isabella  for  life,  remainder  to  her  ebil* 
dren.  Isabella  mortgaged  the  lands  in  question  for  2001.  to 
the  plaintiff  who  pretended  he  had  no  notice  of  the  settle* 
ment ;  but  hearing  of  it  after,  he  got  an  assignment  of  the  term 
from  the  trustees. 

Per  Cur: — Though  a  purchaser  may  buy  in  an  incumbrance, 
or  lay  hold  of  any  plankr  to  protect  himself  yet  he  shall  not 
protect  himself  by  the  taking  a  conveyance  from  a  trustee,  af- 
ter he  had  notice  of  the  trust.  For  by  taking  a  conveyance 
with  notice  of  the  trust,  he  himself  becomes  the  trustee  ;    and 

«  J  m    «    ^^^^  not,.to  get  a  plank  to  save  himself,  be  giuUy  of  a  breach 
Vide  Tit  .s.  ^j  ^^^ 

C«  6« 

•  515  '*^^*  An  ass^nunent  of  a  term  for  years  will  not  protect  a 

purchaser  from  a  crown  debt ;  of  wbich  an  account  will  be 
Tit.  99.  c  ta,  given  hereafter. 

And  ifo  40.  A  term  for  years  will  protect  a  purchaser  for  a  valuable 

fiom  Dowtr. '  consideration  against  the  clahn  of  dower :  although  such  pur- 
chaser had  notice  of  the  marriage  at  the  time  of  Us  purchase. 
Vand^ba'd         ^^'  ^^'  Radnor's  husband  was  seised  in  tail  of  the  lands 
Show!  Pari.^*  in  question.     But  there  was  a  term  of  99  years  prior  to  his 
Ca.  69.  estate,  which  was  created  for  th^  performance  of  several  trusts 

in  the  Earl  of  Warwick's  will,  all  which  were  performed,  and 
after,  in  trust  to  attend  the  inheritance.  Lord  Radnor  having 
barred  the  entail,  sold  the  estate  to  Tandebeoldy  ;  and  assigned 
the  term  to  a  trustee  for  him.  After  the  deatii  of  Lord  Rad- 
nor, his  widow  recovered  dower,  with  a  eesicU  ecectUfo  during 
the  term :  and  brought  her  bill  in  the  Court  of  Chancery  to 
have  the  term  removed,  that  she  might  have  the  benefit  of  her 
judgment  at  law.  Lord  C.  Jeffries  inclined  to  give  relief; 
but  Lord  Somers  held  that  this  being  agsdnst  a  purchaser,  equi- 
ty ought  not  to  give  a^y  relief;  and  dismissed  the  biD. 

On  an  appeal  to  the  House  of  Lords,  it  was  argued  for  Lady 
Radnor,  that  equity  did  entifle  her  to  the  third  of  this  term. 
That  a  tenant  by  the  curtesy  would  be  entitled  to  it,  and  by  the 


JtOe  XIL  Trust  Ch.  m.  $  41-^-44.  345 

saine  reason  a  tenant  in  dower.  Tliat  the  term  was  to  attend 
all  the  estates  created  by  Lord  Warwick's  will,  and  in  trust  for 
sudi  persons  as  should  claim  under  it ;  winch  the  appellant  did, 
as  wen  as  the  respondent.  That  the  purchaser  had  notice  of  the 
incumbrance  of  dower,  the  vendor  being  married  when  he  sold 
the  estate  ;  and  that  Lady  Radnor  claimed  under  her  husband, 
who  had  the  benefit  of  the  whole  trust 

*Onthe  other  side  it  was  said,  that  dower  was  an  interest  *  516 
or  right  at  the  common  law  only  ;  that  no  title  could  be  main- 
tained to  dower,  bat  where  the  common  law  gave  it ;  and  if  a 
term  were  in  being,  no  woman  was  erer  let  in,  until  after  the 
determination  of  that  term.  That  this  was  the  first  pretence 
set  up  for  dower  m  equity.  The  right  was  only  to  the  thirds 
of  the  rent  reserved  on  any  term.  That  it  had  always  been 
the  opinion  of  conveyancers,  that  a  term  or  statute  prevented 
dower :  and  that  the  consequence  of  an  alteration  would  be 
much  more  dangerous  than  the  continuance  of  the  old  rules. 
The  decree  was  affirmed. 

42.  The  doctrine  establbhed  in  this  case  is  contrary  to  the 
general  principles  of  equity,  whidi  has  never  extended  its  pro- 
tection in  any  other  instance  to  purchasers  with  notice  of  in- 
^sumbrances,  at  the  time  of  their  purchase.     The  true  and  only  Swannock  r. 
reason  on  which  it  was  founded,  was  the  sQent  uniform  course  [''^'m^ 
of  practice,  uninterrupted,  but  at  the  same  time  unsupported,  by  n.  i. 
legal  decisions  :  an  opinion  having  been  generally  ad<^ed  by  ?^^'  « 
the  conveyancers,  that  a  satisfied  teim  would  protect  a  pur-  Atk.  tps. 
chaser  from  the  daim  of  dower  ;  and  many  estates  having  been  ^*  S}^^^ 
purchased  imder  this  opinion.    It  is  now,  howerer,  fiiUy  estab-  I*  Vm.  i^ 
lished,  that  a  purchaser  for  a  valuable  consideration  may,  by  the  j|^  ^^*'  ^^* 
assignment  of  an  outstanding  term  to  a  trustee,  protect  himself  tigntd  to  a 
against  the  clum  of  dower*  Tmatee  for 

43.  A  tenn  standing  out  in  a  tiiistee  to  attend  theinher-  Mr.  ^^ 
itance,  will  not  however  protect  a  purchaser  firom  the  claim  of  MaundraU  v. 
dower,  unless  it  is  actually  assigned  to  a  trustee  for  Urn.  7  vet.  sev! 

44.  R.  M.  being  seised  in  fise  of  certain  lands,  with  an  out-         *  517 
standing  term  vested  in  a  trustee,  upon  an  ^express  trust  to  at- 
tend the  inheritance,  conveyed  the  estate  to  a  ptux^haser  for  a 
valuable  consideration ;  but  no  asdgnment  of  thfe  term  was 

made. 

Upon  the  death  of  R.  M«  his  widow  claimed  dower  in  Chan- 
cery;  the  purchaser  contended  thdt  she  was  barred  by  the 
term. 

Sir  W.  Grant,  mttnig  for  the  Lord  Chancellor,  declared  his 
ophiion  to  be,  tiiat  witiiout  an  assignment  to  a  trustee  for  the 
purchaser,  the  term  did  not  exclude  the  claim  to  dower.    He 

Vol..  I.  44 
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obserred,  that  at  law  all  terms  were  considered  as  terms 'in 
gross  ;  therefore  every  existing  term,  without  regard  to  the  pur- 
pose for  which  it  was  created,  prevented  a  dowress  from  having 
any  legal  benefit  from  her  recovery  in  dower,  for  she  recovered 
with  stay  of  execution  during  the  term.  But  equity  regarded 
the  purpose  for  wUch  the  term  was  created  and  subsisted ;  and 
if  it  was  only  for  the  benfit  of  the  owner  of  the  inheritance  it 
was  considered  as  part  of  the  inheritance  ;  not  indeed  absolute-- 
ly  mei^ed,  but  so  attendant  upon,  as  to  follow  and  accompany  it, 
and  every  right  and  interest  growing  out  of  it,  either  by  opera- 
tion of  law,  or  by  voluntary  agreement  of  the  parties.  Equity 
ought  not  therefore  to  permit  such  a  term  to  be  in  any  case  used 
against  the  owner,  either  of  the  whole  or  of  a  part  of  the  inher- 
itance ;  for  the  uses  adapted  and  accommodated  themselves  to  all 
the  interests  which  arose  out  of  that  inheritance  ;  with  which,  in 
contemplation  of  equity,  the  term  for  most  purposes  was  consid- 
ered as  incorporated.  Every  description  therefore  of  owner* 
ship  should,  in  its  order,  design  and  proportion,  have  a  use  in 
the  term,  commensurable  witli  the  interest  existing  in  the  inher- 
itance.    Therefore  when  dower  arose,  the  term,  in  a  proportion, 

•  518         was  just  as  much  attendant  upon  the  interest  ^growing  out  of 
the  inheritance,  as  before  it  was  attendant  upon  the  inheritance 

ifffrftf  1 46.  during  the  husband's  life.  The  keir  therefore,  though  he  could 
avail  himself  of  the  term  at  law,  was  not  allowed  in  equity  to  de- 
feat the  widow's  cldm  to  dower ;  for  having  a  certain  quantity 
of  interest,  equity  must  consider  her  as  having  a  correspondent 
interest  in  the  term.  When  the  husband  conveyed  to  a  pur- 
chaser, and  the  wife  did  not  by  fine  join,  nothing  passed  but 
the  estate  the  husband  had,  that  is^  an  estate  subject  to  dower  ; 
the  right  to  dower  remained  just  where  it  was ;  the  purchaser 
stood  precisely  in  the  place  of  the  husband.  The  outstanding 
term  would  accompany  the  inheritance  thus  conveyed,  in  the' 
mode  and  manner  in  which  it  was  attendant  upon  the  same  inher- 
itance before  it  was  conveyed.  The  tenn  being  a  mere  acces- 
sary, the  operation  of  the  conveyance  was  purely  derivative 
and  consequential.  It  was  not  possible  that  a  greater  interest 
could  be  incidentally  acquired  under  the  term,  than  directly  in 
the  fireehold.  That  the  whole  doctrine  upon  this  subject  was 
discussed  by  Lord  Hardwicke  in  Willoughby  v.  Willoughby,  in 
which  he  noticed  the  opimon  of  some  conveyancers,  that  where 
there  was  a  term,  of  which  the  trust  was  already  declared  to  at- 
tend the  inheritance,  it  was  not  necessary  to  disturb  it,  and  take 
an  assignment  .to  new  trustees ;  and  showed  that  not  to  be  gen- 
erally true.  But  if  there  were  antecedent  incumbrances,  noth- 
ing but  an  assignment  could  protect  against  them ;  and  he  con- 
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ceived  dower  to  be  such  an  interest  as  could  be  guarded  against 
only  by  an  assignment 

tlpon  a  rehearing  before  Lord  Eldon,  it  appeared  that  neither  ^0  V«i.  S40 
the  deeds  creating  or  ass^ing  the  term,  were  delivered  to  the 
purchaser.     He  concurred  in  opinion  with  the  Master  of  the 
Rolls. 

*45.  The  doctrine  that  an  outstanding  term  of  years  shall         *  610 
protect  a  purchaser  from  the  cldm  of  dower,  was  carried  still -^  J*"*  ^^1 
farther  :  for  it  was  determined  that  a  satisfied  term  should  pro-  tha  Heir 
tect  an  heir  at  law  from  dower.     This  was  however  soon  over-  2^'* 
ruled  ;  and  it  was  resolved,  that  an  outstanding  term  should  not  Brown' r. 
protect  an  heir  from  dower.  S*****»  *  ^' 

46.uA  term  was  raised  in  Black  Acre,  in  trust  to  indemnify  Wnyr.  wu- 
a  person  against  incumbrances  that  might  affect  White  Acre,  \^^y  ^^^^ 
which  he  had  purchased.    The  defendant  Lady  Williams  brought  '" 
a  writ  of  dower  of  Black  Acre  against  the  plaintiff,  who  was  an 
infant ;  his  guardian  had  let  her  take  judgment  at  law,  without 
setting  up  the  term,  or  taking  any  notice  of  it.     So  the  bill  was 
brought  by  the  infant  heir,  to  be  relieved  against  the  judgment. 

It  was  said,  by  Lord  K.  Wright,  that  this  case  was  the  same 
with  Lady^Radnor's  ;  and  if  she  could  not  be  relieved  as  plaintiff, 
it  must  be  for  want  of  equity  ;  therefore,  the  plaintiff  must  be 
relieved  against  her,  when  she  was  defendant.  And  Lady  Rad^ 
nor's  case  having  been  afi&rmed  in  the  House  of  Lords,  the  au« 
thority  was  so  great  that  it  could  not  be  got  over. 

At  a  rehearing  of  this  cause  before  Lord  Harcourt,  Lady  |^«  ^'^ 
Williams's  counsel  insisted  that  the  heir,  who  was  but  a  volun- 
teer, should  not  in  equity,  be  relieved  agmst  the  dowress  ;  and 
that  this  case  was  different  from  that  of  Lady  Radnor,  in  regard 
Tandebendy  was  a  purchaser.  To  which  it  was  answered,  that 
if  Lady  WiUiams  had  been  plaintiff  in  the  original  bill  in  equity,  / 
she  could  not  havel)een  relieved ;  as  the  term  must  have  sub- 
sisted, for  the  benefit  of  the  heir  at  law.  That  this  was  the 
same  in  reason  with  Lady  Radnor's  c^ ;  that  the  term  was 
prior  to  the  marriage,  and  so  the  husband  only  seised  of  the  re- 
version  *in  fee  during  the  coverture.     That  as  to  Tandebendy's  *  5S0 

l>eiog  a  purchaser,  he  was  so  with  full  notice  of  dower,  and.  got 
in  the  term  to  proteiet  himself  against  the  dowress ;  and  there* 
fore  having  notice,  was  to  be  considered  as  a  volunteer. 

The  decree  was  reversed ;  and  it  was  ordered  that  the  plain- 
tiff Lady  Williams,  having  recovered  dower  at  law,  the  trust 
term  should  not  stand  in  her  way  in  equity. 

47.  Lord  Harcourt's  doctrine  has  been  fiilly  assented  to  by 
Lord  Hardwick^  who,  m  the  case  of  Swannock  v.  Lifford,  said,  »»*•»$  4«' 
**  U  the  husband  dies»  and  there  is  a  satisfied  term  continuing, 
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the  wife  would  be  entitled  to  come  into  this  Courts  agsdnst  the 
heir,  to  set  that  term  out  of  the  way,  in  order  to  have  the  benefit 
of  her  dower.** 
N«r  the  At-       48.  In  a  case  in  Chancery,   10  Geo.  I.,  stated  by  Mr.  Viner, 
B4tttaipt*    ^^  question  was,  whether  the  asfflgnees  of  a  bankrupt,  hy  tak- 
iQg  an  assignment  of  a  mortgage  term,  prior  to  the  tide  of 
Squire  ▼.      dower,  should  protect  their. estate  from  dower.     It  was  insisted 
9  vbf.^Ab.     ^^^^  ^^  creditors  and  assignees  stood  only  in  the  place  of  the 
St7.  bankrupt ;  and  smce  such  an  assignment  to  the  bankrupt  him* 

self,  or  his  heir,  would  not  protect  the  estate  from  dower,  in 
the  hands  of  the  heir,  neither  should  it  protect  the  estate  in  the 
bands  of  the  creditors  of  the  bankrupt,  or  the  assignees.  That 
this  differed  the  case  frpm  that  of  Radnor  v.  Yandebendy, 
where  it  was  held  that  such  a  prior  term  should  protect  the  es- 
tate from  dower,  in  the  hands  of  a  purchaser.  It  was  decreed 
that  the  widow  should  be  let  into  her  dower. 

49.  It  has  been  stated,  that  the  Court  of  Chancery  will  set 
uin  nor  Cur-  ^^®  *  *®™^  ^'^^  years  in  favour  of  a  jmntress.  A  tenant  by 
teiy  barred  the  curtesy  18  also  entitled  to  the  aid  of  ^equity  against  a  trust 
^  5  Jr"*'     ^TnOf  assigned  to  attend  the  inheritance,  and  set  up  against  him 

r,i  %  c.  t.     *>y  the  heir. 

bueUv^Ciay,      60.  The  plaintiff,  as  tenant  by  the  curtesy,  brought  his  bill 
2  Vem.  3^    ^^  y^  reKeved  against  a  term  for  years,  that  was  assigned  in 
trust  to  attend  the  inheritance,  and  had  been  set  up  by  the  heir 
at  law,  in  bar  to  his  title.     Decreed,  that  the  term  should  not 
Where  a        ^^  made  use  of  against  him  by  the  heir  at  law. 
Term  ii  a  Bar      51.  In  consequeuce  of  the  doctrine  stated  in  ch.  ii.§S7.  if 
in  Ejectment.  ^  defendant  in  ejectment  can  show  that  there  is  an  outstanding 
term  for  years,  vested  in  a  third  person,  to  the  possession  of 
which  the  plaintiff  is  not  entitled*  he  cannot  recover.     So 
^  where  a  defendant  can  show  that  there  is  an  outstanding  term, 
of  which  the  trusts  are  not  completely  satisfied ;  this  will  also 
operate  as  a  bar  to  the  plaintiff. 
D        Pen       ^^'  ^^  Mansfield  held,  that  though  there  was  an  unsat* 
1  Term  R*  *  fied  outstanding  term,  yet  if  fhe  plaintiff  admitted  the  chaige 
758  n.  fQp  which  the  term  was  created,  and  only  claimed  subject  to 

such  charge,  the  trustees  of  the  term  not  asserting  their  right, 
J.        g  ^    he  should  recover.    This  doctrine  was,  however,  rejected  by- 
pie,  2  Term   Lord  Kenyon ;  who  held  that  a  satisfied  term  might  be  pre* 
K.  684.  sumed  to  have  been  surrendered.    But  that  an  unsatisfied  term, 

raised  for  the  purpose  of  securing  an  annuity,  might  be  set  ^p, 
during  tiie  life  of  the  annuitant,  as  a  bar  to  a  plaintiff  in  eject- 
ment, even  though  he  claim  subject  to  the  chai|[e. 
£mrae  ^'        ^*'  '**  anoflier  case.  Lord  Kenyon  directed  a  jury  to  pre- 
Ttrm  R.  2.    sume,  that  an  old  satisfied  term  was  surrendered ;  saying,  that 
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he  grounded  himself  upon  ihe  doctrine  laid  dowQ  hy  Lord  Bull.  5.  P. 
Mansfield  in  the  case  of  Lade  v.   Holford  ;  which  was  not,  as  i^^< 
had  heen  supposed,  that  an  ejectment  might  he  maintained  upon  '" 
a  mere  equitable  title,  for  Ihat  would  remove  ancient  *land- 
marks  in  the  law,  and  create  great  confuuon  ;  but  that  in  all  ^"" 

cases  where  trustees  ought  to  convey  to  the  beneficial  owner, 
he  would  leave  it  to  the  jury  to  presume,  where  such  presump- 
tion might  be  reasonably  made,  that  they  had  conveyed  accord- 
ingly ;  in  order  to  prevent  a  just  title  from  being  defeated  by  a  f  40.* 
matter  of  form. 

54.  In  a  subsequent  case,  he  sud,  that  though,  under  cer- 
tain circumstances,  a  jury  might  presume  a  satisfied  term  to  OoodtMer, 
haye  been  surrendered  ;  yet  if  no  such  presumption  was  mode,  r,47! 
and  it  appeared  in  a  special  verdict  in  ejectment,  that  such  a 

term  was  still  outstanding  in  a  trustee,  who  was  jiot  joined 
in  bringing  the  ejectment,  the  cestui  que  trust  could  not  re- 
cover. 

55.  Where  an  old  mortgage  term  of  1 ,000  years  created  ^^^  ^-  Scott, 
in  1727,  was  recognized  in  a  marriage  settlement  of  the  owner  '* 

of  the  inheritance  in  1751,  by  which  a  sum  of  money  was 
appropriated  to  its  discharge  ;  and  no  further  notice  of  it  was 
had  till  1802  ;  when  a  deed  to  which  the  then  owner  of  the 
inheritance,  and  the  representatives  of  the  termors  were  parties, 
reciting  that  the  term  was  still  subsbting,  conveyed  it  to  oth- 
ers to  secure  a  mortgage  :  Mr.  Baron  Thompson,  at  the  trial, 
and  the  Court  of  K.  B.  upon  a  motion  to  set  aside  the  verdict, 
held  that  it  could  not  be  presumed  to  have  been  surrendered 
against  the  owner  of  the  inheritance,  who  was  interested  in  up- 
holding  it.  (1) 

(f )  Id  RMnson  r.  CampbtU^  3  >7h«iktOB*i  R«p.  SIS.  ie  iu>t«.  it  2S4  th«  iitt- 
thoiitiei  upon  this  tabject  an  colUcted* 
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Freem.  43. 
Garter  R.  67. 


Hard.  465. 
Lane,  39. 54. 


Duty  of  Trus- 
tees.   Tit 
11.  c.  2. 


A  TRUST  being  considerecl,  in  some  respects,  as  sim- 
ilar to  a  use  before  the  statute  27  Hen.  VIII.  it  follows  that 
trustees  are  nearly  in  the  same  situation  as  feoCfees  to  uses  for- 
merly were.  But  the  Court  of  Chweery,  in  the  exercise  of 
their  jurisdiction  over  trusts,  has  avoided  the  mischiefs  that 
arose  from  uses. 

2.  One  of  the  principal  of  these  was,  that  ^e  estates  of  the 
feoffees  to  uses  became  subject  to  all  their  legal  incumbrances. 
But  upon  the  establishment  of  trusts  it  was  settled,  that  in 
equity  the  estate  of  the  trustees  shaU  not  be  subject  to  the  spe- 
cialty or  judgment  *debts  of  the  trustee  :  to  the  dower  of  his 
wife,  or  the  curtesy  of  the  husband  of  a  female  trustee. 

3.  MHbere  a  trustee  is  attainted  of  felony,  the  legal  estate  is 
forfeited  ;  but  the  eeetti  que  tnisi  is  entitled  to  relief  in  equity. 
In  the  case  of  attainder  for  treason  it  does  not  appear  to  have 
been  settled  whether  the  cestui  que  truet  has  any  remedy  against 
the  Crown.  And  where  a  trustee  dies  without  heirs,  by  which 
the  lands  escheat,  it  is  doubtful  whether  the  lord  is  subject  to 
the  trust 

4.  With  respect  to  the  duty  of  trustees,  it  is  still  held,  in  con* 
formity  to  the  old  law  of  uses,  that  pernancy  of  the  prc^ts,  exe- 
cution of  estates,  and  defence  of  the  land,  are  the  three  gpneat 
properties  of  a  trust    So  that  the  Court  of  Chancery  will  com« 
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^pel  truBtees,   1.  To  pennit  the  cesttd  que  trust  to  receive  the 
rents  and  profits  of  the  land  ;  2.  To  execute  such  conveyances  '^ 
as  the  cestui  que  trust  shall  direct.     S.  To  defend  the  title  of  the 
land  in  any  court  of  law  or  eqiuty. 

5.  The  necessity  that  the  trustee  should  execute  conveyances 
of  the  land,  arises  from  this  circumstance  ;  that  as  the  legal  es- 
tate is  vested  in  him,  and  he  is  considered,  in  the  courts  of  law, 
as  the  real  owner,  it  follows,  that  although  the  cestui  que  trust 

can  alone  dispose  of  his  equitable  interest,  yet  he  cannot  convey  ^^«)  c*  S.  i  s. 
the  legal  estate,  without  the  concurrence  of  the  trustee.     But 
where  the  cestui  que  trust  has  the  absolute  interest  in  the  trust, 
he  can  compel  the  trustee  to  convey  the  legal  estate,  either  to 
himself,  or  to  any  other  person  in  fee  simple. 

6.  The  cestui  que  trust  is  only  entitled  to  a  conveyance  sp.  Wmt. 
where  the  whole  of  the  trust  belongs  to  him.     For  if  lands    are  l^;^ 
devised  to  trustees,  in  trust  to  pay  annuities  ;  and  subject  there* 

to,  intrust  for  A.  B. ;  the  *legid  estate  cannot  be  takeui  from  •  kak 

the  trustees  while  the  annuities  are  subsisting. 

7.  Where  there  is  a  cestui  que  trust  in  tail,  he  may  call  on  i  Ab.  £q. 
the  trustee  to  convey  the  legal  estate  to  hhn.    And  no  one  cto  |®J- 
afterwards  prevent  him  from  barring  the  entail ;  or  the  trustee  134.' 
may  join  with  the  cestui  que  trust  in  barring  the  entail.     But  ^}f^^^  ^* 
!where  the  cestui  que  trust  is  only  entitled  to  an  estate  tul,  the  1  Bra^a!  72. 
*  trustee  ought  not  to  convey  to  him  in  fee  simple. 

8.  Infant  trustees  are  enabled,  by  statute  7  Ann.  c.  19,  lo  Tit  32.  c.  2; 
convey  lands  whereof  they  are  seised  in  trust,  under  the  direc- 
tion of  the  Court  of  Chancery. 

9.  It  is  a  rule  in  equity,  that  no  act  of  a  trustee  shall  pre-  fhiol'ttotpM* 
judice  the  cestui  que  trust;  nor  shall  the  forbearance  of  trustees,  Jadica  tk« 
in  not  doing  what  it  was  their  duty  to  have  done,  affect  the  3  p/vvms. 
cestui  que  trust;  since  in  that  case  it  would  be  in  the  power  of  sis. 
trusteefif,  by  delaying  to  do  their  duty,  to  affect  the  rights  of  *      ''^* 
other  persons.    Wherefore  the  rule  in  all  such  cases  is,  that\ 

what  ought  to  have  been  done  shall  be  considered  as  done.     And  ^i]^^  ^^ 
so  powerful  is  this  rule,  as  to  alter  the  very  nature  of  tii^gs  ;  Sayer,  Tit 
to  make  money  land,  and  land  money.  ^'  ^^^' 

10.  There  is  however  one  exception  to  this  rule ;  for  if  a  Exception- 
trustee  be  in  the  actual  possession  of  the  estate,  which  however  is  ^^^^/i^^* 
a  case  that  seldom  happeuA ;  and  conveys  it,  for  a  valuable  con-  Notice, 
inderation,  to  a  purchaser,  who  has  no  notice  ^f  the  trust,  such  ^^  5^3  \ 
purchaser  will  be  entitled  to  hold  the  estate  against  the  cestui  Mniard'i 
file  trust :  because  confidence  in  the  person  is  stiU  deemed  ne-  ^y!^*       ^^ 
cessary  to  a  trust ;  and  it  is  a  rule  in  equity,  that  an  innocent 

person  shall  fiot,  in  general,  have  his  tit;le  impeached. 
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BoT«y  ▼• 
Smith,  Tit.    ' 
35.  c  14. 

ManMll  T. 
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Tit  16.  c.  7. 
3  Atk.  S38. 
(IS  Johns. 
Rep.  3430 

2  Salk.  680. 
1  Vern.  149. 
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DuncbT. 
Kent,    . 
1  Vern.  S60. 
Spalding  y. 
Shalmer, 
id.  301. 

*   627 


Llof  d  ▼• 
BaldwiB, 
1  V«s.  173. 


11.  If  a  trustee  mortgages  tLe  estate  to  a  person  wfao  has  no 
notice  of  the  trust,  the  mortgagee  will  be  ^allowed  to  hold 
against  the  cestui  que  trust ;  because  mortgagees  are  considered 
as  purchasers;  and  as  having  a  specific  lien  on  the  estate: 
whereas  it  has  been  observed  that  estates  held  in  trust  are  not 
subject  to  the  specialty  or  judgment  debts  of  the  trustee. 

12.  If  a  trustee  sells  to  a  stranger,  who  has  no  notice  of  the 
trust,  and  afterwards  repurchases  from  the  stranger  for  a  valua- 
ble consideration,  he  will  again  become  liable  to  the  trust 

IS.  Where  a  purchaser  has  notice  of  the  trust,  though  he  pays 
a  valuable  consideration,  he  shall  be  subject  to  it.  For,  as  Lord 
Hard\^cke  says,  "  If  a  person  will  purchase  with  notice  of  an* 
other's  right,  his  giving  a  consideration  will  not  avml  him  ;  for 
he  throws  away  his  money  voluntarily,  and  of  lus  own  firee  wilL'' 
14.  So  if  a  trustee  conveys  an  estate  to  a  stranger,  without 
any  consideration ;  though  the  person  to  whom  it  is  conveyed^ 
has  no  notice  of  the  trust,  yet  he  will  be  liable  to  it  f 

'  16.  We  have  seen  that  a  purchase  from  a  trustee,  with  no- 
tice of  the  trust,  is  a  fraud,  even  though  the  purchaser  should 
pay  a  valuable  consideration.  Where  a  trustee  is  authorized  to 
sell,  such  a  purchase  cannot  be  fraudulent :  there  are,  however, 
many  cases  in  which  a  purchaser,  with  notice  of  a  trust,  is  an- 
swerable for  the  trustee,  and  therefore  bound  to  see  that  his 
money  is  applied  in  execution  of  the  trust. 
*  16.  Thus,  where  a  person  conveys  or  devises  his  estate  lo 
trustees,  upon  trust  to  sell  it,  for  payment  of  certain  debts  spe- 
cified in  the  deed  or  will,  or  in  *any  schedule  thereto  annexed ; 
a  purchaser  will  in  that  case  be  bound  to  see  that  lus  money  is 
applied  in  payment  of  those  debts. 

17.  So  where  a  decree  was  made  for  the  sale  or  mortgage  of 
an  estate ;  with  a  direction  that  the  money  should  be  applied 
in  payment  of  debts  which  were  ascertained  by  the  report  of 
the  Master ;  Lord  Hardwicke  held,  that  a  purchaser  under 
that  decree,  was  bound  to  see  to  the  application  of  his  money. 

18.  Legacies  stand  upon  the  same  ground,  as  specified  or 
scheduled  debts ;  therefore  a  purchaser  must  see  that  bis  money 
is  applied  in  payment  of  them. 

1 9.  It  b  the  same  where  estates  are  conveyed  or  devised  to 
trustees,  upon  trust  to  sell,  and  apply  the  money  for  any  par- 
ticular or  specific  purpose  :  a  purchaser  of  the  estate,  with  no- 
tice of  the  trust,  is  bound  to  see  to  the  application  of  the  money. 
For  if  the  purposes  to  which  it  is  directed  are  not  fulfilled  by 
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their  duty  will  be  stated  in  Tit  16.  Remainder. 
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the  trustees,  the  estate  will  still  be  liable  to  them,  in  the  hands 
of  the  purchaser. 

20.  Lands  were  vested  in  trustees  by  act  of  parliament,  to  hJJ^iJ?^  ^' 
nose  a  sum  of  money  to  rebuild  a  printing  house.     It  was  de*  ^Vem.  L 
creed  that  the  mortgagee  was  bound  to  see  the  money  applied 
accordingly^ 

21.  It  is  a  very  common  practice  to  direct  the  money  arising 
from  the  sale  of  lands,  to  be  invested  in  the  funds  in  the  names 
of  the  trustees,  upon  several  trusts  ;  nor  does  it  appear  to  have 

ever  been  judicially  settled,  to  what  extent  a  purchiiser  is  bound  q^^^  ^^ 
to  see  to  the  performance  of  such  a  trusts     In  a  case  of  thb  kind,  Opia.  v.  s. 
the  late  Mr.  Booth  says — **  I  am  of  opinion  Aat  all  that  will  be  ^^^* 
incumbent  on  the  purchaser  to  see  done  in  this  case,  will  be  to 
see  that  the  trustees  do  invest  the  purchase  money  in  their  own 
names  in  some  of  the  public  stocks  or  funds,  or  *on  government  *  699 

securities.  And  in  such  case,  the  purchaser  will  not  be  answer- 
able for  any  non-application  (after  such  investing  of  the  money) 
of  any  monies  which  may  arise  by  the  dividends  or  interest,  or 
by  any  disposition  of  such  ftinds,  stocks,  or  securities  :  it  not 
being  possible  that  the  testator  should  expecU  from  any  purcha^ 
ser,  any  further  degree  of  care  or  circumspection,  than  during 
the  time  that  the  transaction  for  the  purchase  was  carrying  on^ 
And  therefore  the  testator  must  be  supposed  to  place  his  sole 
confidence  in  the  trustees.  And  this  is  the  settled  practice  in 
these  cases.  And  I  have  often  advised  so  much,  and  no  more^ 
to  be  done  :  and  particularly  in  the  case  of  the  trustees  under 
the  Duchess  of  Marlborough's  wilL"  Mr.  Wilbraham  is  said  to  ^^•m  ^y 
have  been  of  the  same  opmion.  bonnd* 

22.  On  the  other  hand,  it  has  long  been  fully  established^  L^^™'  ^'' 
that  where  lands  are  vested  m  trustees  to  be  sold,  for  payment  Gujoii^^ 
of  debts  generally,  without  any  specification  of  such  debts,  a  1  Bro.  h. 
purchaser  is  not  bound  to  see  to  the  application  of  his  purchase  Wiiiiamson 
money.  .    t.  Curtw, 

23.  It  is  the  same  where  lands  are  charged  with  the  payment  ^i^^/  ^77.  ' 
of  debts  generally.  Lord  Eldon  has  said,  that  a  charge  is  a  de-  6  Vef.  664  n. 
vise  of  the  estate,  in  substance  and  effect^  pro  tanto^  upon  trust   ^"^  ' 

to  pay  the  debts.  And  in  another  case  he  said,  it  had  been 
long  settled,  that  where  a  man  by  deed  or  wDl  charges,  or  orders 
on  estate  to  be  sold,  for  payment  of  debts  generally,  and  then 
makes  specific  dispositions,  the  purchaser  is  not  bound  to  see  to 
the  application. 

24.  It  has  been  stated  that  si  purchaser  is  bound  to  see  to 
the  payment  of  legates.  But  where  a  trust  is  created  for  the 
payment  of  debts  and  legacies,  a  purchaser  is  not  bound  to  se^ 
that  his  money  is  applied  in  payment  of  the  legacies. 

Vol.   I.  46 
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*  629  *2&  A  person  devised  lug  real  estates  to  trustees,  upoa  trast 

Rogers  ▼•        fo  sell  the  same,  and  out  of  the  money  arising  {font  sttdi  sak 
Amb!  188?*     to  P^y  ^s  o^*^  ^i^d  ^^^  father's  debts  and  legacies^.     Lord 

Hardwicke  said — ^*  The  subjecting  the  estate  to  the  payment 
of  legacies,  will  not  make  the  purchaser  answerable  for  the 
I  disposition  of  the  money ;  because  the  legacies  cannot  be  paid 
■.  without  the  debts :  and  they  are  not  specified. 
Abboti  ^'  ^^  ^  modern  case  Lord  Thurlow  said,  that  where  debts 

1  Bro.  R.        and  legacies  are  chained,  on  lands,  the  purchaser  will  hcid 
^  '  free  from  the  qlfum  of  the  legatees ;  for  not  being  bound  to  sea 
to  the  dischai^e  of  debts,  be  cannot  be  e^ipected  to  see  to  the 
discbaige  of  legacies ;    which    cannot  be  paid  tiU  after  the 
debts. 
Cnipeper  y.        £7.  Where  a  person  devised  his  real  estates  to  his  executors, 
Ca.^'iis.        to  be  sold  for  payment  of  debts,  in  case  his.  personal  estate 
Vide   ^  should  provc  deficient ;  it  was  held  that  a  purchaser  was  not 

opi^^ili.       bound  to  inqmre  whether  there  was  a  defictency  of  the  peisonal 
contnu  estote  or  not.    For  if  the  personal  estate  was  sufficient,  yet 

he  should  hold  the  lands  purchased,  against  the  heir;,  and  the 
heir  should  have  his  remedy  against  the  executor.  But  if 
t,  there  be  a  Us  pendens  between  the  heir  and  executor,  to  have 
an  account ;  it  is  sufficient  notice  in  law,  without  actual  no- 
tice of  th^  suit; ;  .so  that  a^purchaser  takes  it  at  his  peril. 
1  Vera.  303.  28.  It  has  been  loi^  settled,  that  where  lands  are  conveyed 
to  trustees,  in  trust  to  sell  and  pay  debts^  if  more  is  sold  than 
h  sufficient  to  pay  the  debts,  that  shall  not  turn  to  the  preju- 
dice of  the  purchaser;  for  he  is  not  obliged  to  enter  into  the 
account ;  and  the  trustees  cannot  sell  just  as  much  as  is  suffi- 

♦  MC^         ^^'^^  ^  P^y  ^^^  debts. 

LatwTchT.         *^^'  '^*  ^^^^^^  where  lands  were  directed  by  vnH  to  he  sold 
Winford,  '     for  ^  payment  of  debts ;  and  a  decree  made  in  Chancery,  that 
s  Bro.  R.  348«  ^  estate  should  be  sold  for  that  purpose ;  a  purchaser  un- 
der the  decree  refused  to  complete  his  purchase,  because  more 
of  the  estate  was  sold  than  was  necessary.     Lord  Thurlow 
said— -^*  If  the  Master  in  seUing  the  whole,  has  consulted  the 
eonrenience  of  the  estate ;  he  has  acted  righL    The  power 
givisn  to  the  trustees  was  to  seU  the  whole,  or  such  part  as 
might  be  expedient    The  Court  has  decreed  in  the  same  way ; 
and  the  Master  with  the  consent  of  the  parties  interested,  has 
sold  the  whole.    A  pusehaser  cannot  come  in  to  object  to  it'^ 
The  objection  was  orer-ruled. 
Where  the         30.  An  Opinion  has  long  prevailed,  that  in  all  cases  where 
ttA^Trattee     ^^  ^  nested  in  a.  trustee  to  be  sold,  the  trustee  is  competent 
to  give  a  discbarge  for  the  purchase  money :  that  the  nde  af* 
fecting  a  purchaaer  with  misapplicatba  of  the  ttoat  money# 
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only  applies  where  there  is  no  hand  appointed  to  deceive  it.  Af 
in  the  case  of  a  specific  charge  on  the  lands,  in  the  hands  of  the 
lieir  or  devisee  ;  there  a  purchaser  dealing  with  such  heir  or 
devisee  is  bound  to  see  that  such  charge  is  satisfied.  This  opin- 
ion is  founded  on  the  following  authorities.  J         « 

31.  A  person  limited  an  estate  to  trustees,  for  payment  of  Anon. 
debts  and  legacies.     The  trustees  raised  the  whole  money  ;  and  ^      ^  ^^ 
the  heir  prayed  to  have  the  land.    .This  was  opposed,  because 

the  trustees  had  not  applied  the  money,  but  converted  it  to  their 

O'wn  use  ;  so  that  the  debts  and  legacies  remained  Xmpaid.     It 

Mras  determined  by  the  House  of  Lords  that  the  heir  should  have 

the  land  dischaiged  ;  and  the  leguteer  should  take  their  remedy 

against  the  trustees.     For  tiie  esta^  was  debtor  for  the  debts  and 

leg's  cies,  *but  not  for  the  faults  of  the  trustees  :  therefore  was  *  531 

only  liable,  so  long  'as  the  debts  and  legacies  might  be  paid. 

Where  the  land  had  once  borne  its  burthen,  and  the  money  was 

raised,  it  was  discharged  ;  and  the  trustees  liable. 

32.  A  purchaser  objected  to  the  title  to  an  estate  which  was  Cuthbtrt  t. 
vested  in  a  trustee,  in  trust  to  sell,  and  to  divide  the  money   i7gJJ*    """ 
amongst  the  children  of  certain  persons ;  on  the  ground  that  he  ^H^'  Vend. 
would  be  liable  to  encounter tthe  inconveniencies  of  seeing  to  the       * 
application  of  his  purchase  money.    Lord  Thurlow  decreed  a 
specific  performance  of  the  agreement ;  and  refused  to  give  the 
purchaser  his  costs. 

S3.  Lord  Kenyon,  when  Master  of  the  Rolls,  inclined  strong-  4  Vet.  9i. 
ly  to  the  opinion,  that  where  trustees  have  power  to  sell,  they 
must  have  the  power  incident  to  the  character,  namely,  the  pow- 
er to  give  a  discharge  for  the  purchase  money.     And  in  a  late  Balfour  t. 
case,  where  a  purchaser  objected  to  a  title,  on  the  ground  that  ^*^^???»  ^* 
he  was  bound  to  see  to  the  application  of  the  money.  Sir  W. 
Grant  over-ruled  the  objection  upon  another  ground.     But  said 
— **  I  think  the  doctrine  upon  that  point  has  been  carried  farther         ^ 
than  any  sound  equitable  principle  will  warrant     Where  the 
apt  is  a  breach  of  duty  in  the  trustee,  it  is  very  fit  that  those  who  \ 
deal  with  him  should  be  affected  by  an  act  tending  to  defeat  the 
trust  of  which  they  have  notice.     But  'where  the  sale  ii  made  by 
the  trustee  in  performance  of  his  duty,  it  seems  extraordinary 
that  he  should  not  be  able  to  do  what  one  should  think  inciden* 
tal  to  the  right  exercise  of  his  power  :  that  *%  to  give  a  vaHd  dis- 
charge for  the  purchase  money. 

34.  It  is  the  usual  practice  to  insert  a  clause  in  all  deeds  and 
wins,  by  which  trustees  are  enabled  to  *sell  lands,  declaf-   ^     «  532 
.  jng  that  their,  receipts  shall  be  'a  sufficient  dischaige  to  the 
purchasers  ;  who  shall  not  be  answerable  or  accountable  for 
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the  misapplicatioii  ot  non-application  of  the  purchase  money. 
And  it  is  fully  settled,  that  where  a  clause  of  this  kind  is  in- 
serted in  a  deed  or  will,  by  which  trusts  are  created,  trustees 
may  make  a  good  title  to  a  purchaser.  But  in  a  case  of  this 
kind,  all  the  trustees  must  join  in  the  receipt. 

35.  Mrs.  Crewe  conveyed  an  estate  to  the  use  of  herself 
for  Ufe,  remainder  to  three  persons,  their  heirs  and  as»gnsy  in 
trust  to  sell ;  with  a  proviso  that  the  receipts  of  those  three 
persons  should  be  a  sufficient  discharge  to  the  purchasers.  One 
of  the  trustees  died  ;  another  refusing  to  act,  conveyed  his  in- 
terest to  the  remaining  trustee,  who  sold  the  estate.  The 
purchaser  refused  to  take  the  tide,  unlesa  the  trustee  who  had 
conveyed  his  interest  would  join  in  the  receipt  for  the  purchase 
money,  which  he  declined. 

Lord  Rosslyn  said,  he  must    allow  the  objection :  if    the 

trustee  had  renoimced,  he  might  dissent ;  for  then  the  whole 

estate  would  have  been  in  the  remaining  trustee.     But  accord* 

ing  to  the  way  they  had  managed  it,  he  had  accepted  the  trust, 

and  conveyed  away  the  estate.     That  part  of  the  trust  that 

Tni8t«es'bav«  consisted  in  the  application  of  the  money,  he  could  not  convey 

equa    ower,  j^^j^y     rj^^  purchaser  taking  the  tiUe  with  the  knowledge  of 

the  trust,  would  be  bound  to  see  to  the  application  of  the  money. 

FeUowt  T.  36.  Trustees  have  all  equal  power,  interest,   and  authority  ; 

P.^^^f.^  81.  ^^7  cannot  act  separately,  but  must  all  join,  both  in  convey- 

Vide  Treat    ances  and  receipts.     But  although  two  trustees  join  in  a  re^* 

ceipt,  where  the  monc^  is  in  fact  paid  to  one  of  them  only*  yet 

the  trustee  who  ^actually  received  the  money  will  in  general 

only  be  accountable. 

37.  In  all  deeds  by  which  trusts  are  created,  a  clause  is  in- 
serted, that  each  trustee  shall  Jbe  accountable  for  such  sums  only, 
as  shall  actually  come  to  his  hands.  And  it  has  been  determin-  ^ 
ed,  in  a  modem  case,  that  this  does  not  bind  the  trustees  as  a  cov- 
enant, but  is  a  clause  of  indemnity  :  and  the  sense  of  it  is  this, 
that  the  trustees  and  their  heirs  shall  not  be  accountable  lor 
more  than  they  receive. 

38.  The  Court  of  Chancery  will  not  in  any  case  permit  a 
trustee  to  derive  any  benefit  from  the  trust.  Therefore  if  a 
trustee  compounds  a  debt,  or  buys  it  for  less  than  b  due  upon  it, 
he  shall  not  derive  any  advantage  to  himself  from  such  a  trazis- 
actioiw  But  where  a  trustee  releases  or  compounds  a  debt,  if 
it  appear  to  have  been  done  for  the  benefit  of  the  trust,  the  trustee 
will  be  excused. 

39.  Wherever  trustees  are  guilty  of  a  breach  of  trust,  the 
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Court  of  Chancery  wil)  compel  them  to  reimburse  the  eeshd  Bound  to 
que   trust  for  any  loss  which  he  may  have  sustained.     Thus  if  JJ^^MUi 
a  trustee  sells  the  estate,  he  will  be  compelled  in  equity  to  make  qae  Troit. 
a  fuU  compensation  to  the  cestui  que  trust ;  and  if  a  trustee  y"'^^' 
conceals  any  act  done  by  his  co-trustee,  which  amounts  to  a  3  AUc.  843. 
breach  of  trust,  he  will  thereby  make  lumaelf  equally  liable. 

40.  Lord  Hobart  is  said  to  have  been  of  oiunion,  that  an  ac-  ^SSSS?  ^' 
tion  at  law  might  be  maintuned  against  a  trustee  for  breach  of  1  Bro.  R.6S. 
trust.     This  is  not  consistent  with  Lord  Hardwicke's  definition 
of  a  trust ;  namely,  that  it  is  such  a  confidence  between  parties,  ^'  ^' 
that  no  action  at  law  will  lie  ;  but  is  merely  a  case  for  the  con- 
sideration of  a  court  of  equity.     It  is  however  observable  that  2  Atk.  Sit. 
even  in  equity  the  cestui  que  trust  is  considered  only  as  a  *sim-  *  534 

pie  contract  ereditor,  in  respect  of  such  breach  of  trust ;  unless 
the  trustee  has  acknowledged  the  debt  to  the  trust  estate,  under 
his  hand  and  seal. 

41.  It  is  usual  to  insert  m  all  deeds  by  which  trusts  are  J^^f*\JJ^^' 
created,  a  clause  that  the  trustees  shall  not  be  answerable  for  Pen^  r. 
any  misfortune,  loss,  or  damage,  which  may  happen  in  the  exe-  P>"1>P»»  ^^ 
eution  of  the  trusts,  unless  they  arise  from  their  own  wilfiil  de- 
fault.    But  courts  of  equity  charge  trustees,  and  also  their  rep- 
resentatives, with  the  consequences  of  a  breach  of  trust,  whe-  Monfort  ▼. 
ther  they  derive  a  benefit  from  the  trust  or  not  (1)  17  vei*485- 

42.  It  is  an  established  rule  that  a  trustee  shall  have  no  al- 
lowance for  his  care  and  trouble  in  the  execution  of  the  trust ;  Have  no  Al- 
for  on  pretences  of  this  kind  the  trust  estate  might  be  impov-  Trouble, 
erished  ;  besides  the  great  difficulty  there  might  be  in  adjusting  T'f****^^^^- 
the  quantum  of  such  allowances  ;  as  one  man's  time  may  be  (Bat  mo  Borw 
more  Valuable  than  another's.     Nor  can  there  be  any  hardship  ^i^-  ^'  ^^  ^* 
in  this  ;  because  every  person  who  is  appointed  a  trustee,  may  le^aii.  Rep. 
choose  whether  he  will  accept  the  trust  or  not  «2i.— -Denny 

43.  But  in  a  case  where  there  was  a  direction  in  a  will  that  13  Maw!  Rep« 
the  trustees  should  be  paid  for  their  trouble,  as  well  as  expence  ;  1*7.— 

and  it  being  objected  that  this  might  be  of  general  prejudice,  iup!*627.)**' 
Lord  Hardwicke  said,  this  was  a  legacy  to  the  trustees,  to  Ellison  r. 
whom  the  testator  might  give  satisfaction,   if  he  pleased.     In  I'yJt.  us. 
Serjeant  Hall's  will.  Sir  Richard  Hopkin's  and  the  Duchess  of 
Marlborough's  there  was  a  great  allowance    made  to  the  trus- 
tees for  their  trouble,  and  no  inconvenience  :  because  it  could 
carry  it  no  farther  than  where  there  were  par&cular  directions. 
The  Master  was  therefore  directed  to  inquire  what  the  trustees 

ipight  reasonably  deserve  for  their  trouble. 

■  - 

(1^  Where  a  trust  it  created  by  the  act  of  the  parties  for  the  benefit  of  the 
Tnutee,  and  the  management  &  disposiUon  of  the  estate  is  left  solelj  to  his 
discretion,  nothing  bat  fraod,  or  gross  negligence,  onrht  to  make  the  trasteo 
liable  for  any  losset  npoipi  the.estate.— BarreU,  cl*  aL  v.  Joy,  16  Man.  Rep.  221. 
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535  *44.  A  trustee  will  however  be  allowed  all  costs  and  ezpea- 

Bat  allowed   ges  which  he  has  been  put  to  in  the  execution  of  his  trust ;  -un- 
less he  hasbeen  guilty  of  improper  conduct. 

45.  Thus  if  a  trustee  sues  in  Chancery  for  the  trust  estate, 
and  obtains  a  decree,  with  costs  ;  and  afterwards  the  cestui  que 
trust  exhibits  a  bill  against  him  for  an  account  of  the  trust  es- 
tate ;  the  trustee  will  be  allowed  in  his  disbursements  his  foil 
costSy  and  will  not  be  concluded  by  the  costs  that  were  taxed. 

46.  It  is  said  by  Lord  King  to  be  a  rule  that  the  cestui  que 
l>aiMOD,  1  P.  trust  ought  to  save  the  trustee  harmless,  as  to  all  damages 
rBroll^?ri.  J^Iatii^gto  the  trust:  therefore  where  a  trustee  has  honestly 
Ca.  S66.  s  and  fairly,  without  any  probabih'ty  of  being  a  gainer,  laid  down 
P.  Wmi.  456.  money,  by  which  the  cestui  que  trust  is  benefited,  he  ought  to  be 

repaid. 

47.  In  all  modem  deeds  whereby  trusts  are  created,  there  is 
a  clause  authorizing  the  trustees  to  reimburse  themselves  all  costs 
and  expenses  which  they  shall  be  put  to  in  the  execution  of  their 
trust. 

48.  It  was  formerly  held,  that  a  trustee  should  not  purchase 
ted^topm^*^   any  part  of  the  trust  estate  for  himself,  on  account  of  the  danger- 
ous consequences  that  might  ensue  from  such  a  practice. 

Thus  it  was  declared  by  Lord  Hardwicke,  that  the  Court  of 
Chancery  will  not  suffer  a  trustee  to  purchase  the  estate  of  the 
cestui  que  trusty  during  his  minority ;  though  the  transaction  were 
fair  and  honest,  and  as  high,  or  a  higher  price  given  than  any 
other  person  would  ^ve.  This  the  Court  had  always  discoun- 
tenanced, upon  account  of  the  generalinconvenience  that  might 
happen  from  bargains  of  this  kind.  But  where  there  was  a  de- 
cree for  sale  of  a  ^trust  estate,  and  an  open  bidding  before  the 
Master,  there  the  Court  had  permitted  the  trustee  to  purchase  ; 
for  that  was  an  open  auction  of  the  estate.  At  the  same  time, 
he  said,  the  rule  of  the  Court  against  trustees  purchasing,  did 

Wheipdale  t.  nof  extend  to  trusts  for  persons  of  full  age. 

Vet.  9^°'  ^^*  I^  another  case,  where  on  a  devise  to  sell  for  payment  of 

debts,  the  ti*ustee  himself  purchased  part ;  Lord  Hardwicke  said^ 
he  would  not  allow  it  to  stand  good  ;  although  another  person, 
being  the  best  bidder,  bought  it  for  hini  at  a  public  sale  ;  for  he 
knew  the  dangerous  consequence.  Nor  was  it  enough  for  the 
trustee  to  say,  you  cannot  prove  any  fraud  ;  as  it  was  in  lus  own 
power  to  conceal  it  But  if  the  majority  of  the  creditors  agreed 
to  allow  it,  he  should  not  be  afraid  of  making  the  precedent 
60.  A  trustee,  who  had  acted  improperly  in  other  respects, 

iroTR.'isi.  bought  a  lease,  which  was  part  of  the  trust  property,  at  anap' 
praisement ;  and  afterwards  renewed  it  in  his  own  name.  De- 
creed, that  he  should  be  a  trustee  only,  and  account  for  w  hat  he 
purchased. 
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51.  In  a  subsequent  case  it  was  held,  there  was  no  general 
rule  that  a  trustee  to  sell  should  not  himself  be  the  purchaser  ; 
but  he  should  not  thereby  acquire  a  profit. 

62.  An  estate  was  conveyed  to  six  per^ns,  in  trust  to  seD  ^Lawrence 
for  the  benefit  of  creditors.    The  estate  was  put  up  to  auction,  sV^b.  Jun. 
and  purchased  by  one  of  the  trustees,  who  afterwards  sold  it  at  a  ^^' 
profit     Upon  a  bill  filed  by  some  of  the  creditors,  praying 

thaf  this  purchase  by  the  trustee  might  be  for  the  benefit 
of  the  creditors ;  Lord  Rosslyn  said,  it  was  a  plain  point  of 
equity,  and  a  principle  of  clear  reasoning,  that  he  who  un« 
dertakes  to  act  for  another  in  any  matter,  *shall  not,  in  the  *  537 

same  matter,  act  for  himself.  Therefore  a  trustee  to  sell  shall 
not  gain  any  advantage  by  bebg  himself  the  person  to  buy. 
He  is  not  acting  with  that  want  of  interest,  that  total  absence  s  v«t.  346. 
of  temptation,  that  duty  imposed  upoii  him,  that  he  shall  gain, 
no  profit.  The  consequence  is  beyond  doubt,  that  in  whatever 
shape  that  profit  redounds  to  him,  whether  by  management 
which  is  the  common  way,  or  by  superior  good  fortune,  it  is 
not  fit  that  benefit  should  remain  in  him.  It  ought  to  be  com- 
municated to  those  whose  interests,  being  put  under  his  care, 
afforded  him  the  means  of  gaining  that  advantage.  The  trustee 
was  decreed  to  account  for  the  profits,  with  costs. 

63.  In  another  case  it  was  resolved,  that  i^bere  a  trustee  (tJ^V^orl 
purchases  tiie  trust  estate,  however  fair  the  transaction,  it  must 

be  subject  to  an  option  in  the  cestui  que  /fti«^  if  he  comes  in  a 
reasonable  tkne,  to  have  a  resale. 

54.  A  person  devised  his  estate  to  two  trustees,  upon  trust  ^!^i^     ^' 
to  sell.     One,  of  the  trustees  purchased  part  of  the  estate  at  s  Vst.  678; 
auction.    A  bill  was  filed  by  tiie  residuary  legatees,  praying 
that  the  sale  might  be  set  aside,  and  the  premises  resold.     It 
appeared  upon  the  evidence  that  the  sale  was  perfectly  fair  and 
open. 

Sir  R.  P.  Arden,  M.  R.  said  he  would  lay  it  down  as  a  rule> 
that  any  trustee,  purchasing  the  trust  property  was  liable  to 
faave/the  purchase  set  aside,  if  in  any  reasonable  time  the  eesUd 
que  irua^  chose  to  say  he  was  not  satisfied.  The  trustee  pur* 
chajsed,  subject  to  that  equity.  And  referred  it  to  a  Master  to 
inquire  whether  it  was  for  the  benefit  of  the  plaintifis  that  the 
premises  should  be  resold.  If  the  Master  should  be  of  opinion  ^  ^ 
that  it  would  be  for  their  benefit  then  it  was  declared  that  they 
should  be  resdd*  «  ^^^ 

*66.  In  another  case,  however.  Lord  Eldon  allowed  of  a  CoImt. 
purchase,  under  a  trust  for  payment  of  debts,  by  the  trustee,  as  T  v^***^l* 
agent  for  his  father,  both  creditors  b  partnership,  chiefly  because 
the  cestui  que  trust  had  fuU  information,  and  the  sole  manage* 
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ment  of  the  sale ;  making  surveys,  settling  the  particulars, 
fixing  the  prices,  &c.  His  Lordship  said,  that  a  cestui  que  truU 
may  deal  with  his  trustee,  so  that  the  trustee  may^become  the 
purchaiser  of  the  estate.  But  though  permitted,  it  was  a  trans- 
action of  great  delicacy,  and  which  the  Court  would  watch  with 
the  utmost  diligence ;  so  much,  that  it  was  very  hazardous  for  a 
trustee  to  engage  in  such  a  transaction.  A  trustee  might  buy 
from  the  cestui  que  trust,  provided  there  was  a  distinct  and  clear 
contract, 'ascertained  to  be  such,  after  a  jealous  and  scrupulous 
examination  of  all  the  circumstances ;  that  the  cestui  que  trust 
intended  the  trustee  should  buy ;  and  there  was  no  fraud,  no 
concealment,  no  advantage  taken  by  the  trustee,  of  informatioa 
acquired  by  him  in  the  character  of  trustee. 
Morse  T.V  gg.  In  a  subsequent  case  Lord  Erskine  confirmed  a  pur- 

la  Vel*  355.  chase  made  by  a  trustee  froM  the  cestui  que  trust,  under  parties 
ular  circumstances,  with  the  confirmation  and  acquiescence  of 
the  cestui  que  trust* 
13  vi*  601.  ^'^^  '^^  ^^®  ^^  Campbell  v.  Walker  came  before  Lord  El- 
don,  on  an  appeal  from  the  Rolls,  who  affirmed  the  decree  with 
costs  ;  but  said — "  The  principle  has  often  been  laid  down,  that 
a  trustee  for  sale  may  be  the  purchaser  in  this  sense ;  that  he 
may  contract  with  Ks  cestui  que  trust ;  that  with  reference  to 
the  contract  of  purchase,  they  shall  no  longer  stand  in  the  rela- 
tive situation  of  trustee  and  cestui  que  trust.  And  (he  trustee 
hamg,  through  the  medium  of  that  sort  of  bargain,  evidentiy, 

♦  539  distinctly,  and.  *honestly  proved  that  he  had  removed  himself 

£pom  the  character  of  trustee,  his  purchase  may  be  sustained. 
Refusing  <o  68.  Where  a  trustee  refuses  to  accept  a  trust,  the  usual  prac- 
reUwir  or  ^^®  ^  ^  require  him  to  release  all  lus  estate  and  interest  to  the 
ditdaim.  Other  trustees  ;  or  to  execute  a  deed  of  disclaimer.  Where  he 
Tit  32.  c.  26.  releases,  he  is  considered  as  having,  in  the  first  instance,  ac- 
cepted the  trust ;  and  therefore  as  to  that  part  of  such  trust  as 
Dioken,  *  Consists  of  personal  confidence,  he  cannot  transfer  it  to  the  other 
ante,  1 35.      trustee. 

Diichargad,  69.  It  has  been  stated  that  the  Court  of  Chancery  will  not 
Md  othen  g^jfgy  ^  tj^t  t^  fj^il,  for  want  of  a  proper  trustee :  therefore  if 
^^c  1.       a  trustee  refuses  to  accept  of  a  trust,  the  Court  will  interpose, 

*  ^1*  and  either  appo'mt  a  new  trustee,  or  take  upon  itself  the  exe- 

cution of  the  trust. 
Travel  v.  60.  A  person  devised  all  his  lands  to  two  trustees,  upon  trust 

^ch,m  to  seU  and  pay  his  debts.  One  of  the  trustees  desired  to  xc- 
^MaIi.Rep.  linquish  the  trust,  and  the  other  was  trilling  to  accept  it. 
^•^  The  Court  of  Chancery  directed  that  the  trustee,  who  deared 

to  relinqmsb,  should  release  to  the  other. 
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61.  In  a  subsequent  case  the  Court  of  Chancery  removed  a  Hf*?^  ^' 
trustee,  though  he  was  willing  to  act :  his  co-trustees  having  3  qi^,  ca. 
refiised  to  join  with  him  in  the  execution  of  the  trust  ^ 

62.  In  a  late  case  a  decree  was  made  that  a  woman  who  Lak«  y. 
was  a  trustee,  but  who  had  married  a  foreigner,  should  be  dis-  ^  ^IJHV^! 
charged  from  the  trust,  though  she  denied  any  intention  of 
quitting  the  kingdom,  and  desired  to  continue  in  the  trust.     The 

Court  said  there  was  great  inconvenience  in  a  married  woman's 
being  a  trustee. 

63.  In  all  modem  deeds  of  trust,  there  is  a  proviso,  that  in 

case  of  any  of  the  trustees  dying,  or  being  ^desirous  of  relinquish-  #  ^aq 

ing  the  trust,  or  becoming  incapable  of  acting ;  a  new  trus- 
tee shall  be  appointed,  either  by  the  cestui  que.  tmjat^  or  the  oth- 
er trustees ;  and  that  the  property  shall  be  conveyed  to  such 
new  trustees,  jointly  with  the  remaining  trustees.  Where 
this  clause  is  omitted,  the  Court  of  Chancery  will  appoint  a 
new  trustee. 

64.  By  a  private  act  of  parliament,  estates  were  vested  in  Bachanan  t. 
three  trustees,  upon  trust  to  sell,  &c.  Mr.  Scott,  one  of  the  5  y^j|^^. 
trustees,  being  appdnted  attorney-general  of  Upper  Canada, 
executed  a  release.  A  bill  was  filed  against  the  two  remaining 
trustees,  praying  a  reference  to  the  Master  to  appoint  a  new 
trustee.  It  was  said  to  be  a  common  case  ;  and  the  Court  re- 
ferred it  to  a  Master  to  appoint  a  new  trustee. 
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DISTRICT  OF  MASSACHUSETTS,  TO  WIT. 

DISTRICT  CLKMI*8  OFFICE. 

BE  IT  tlEMEMBERED,  That  on  the  Seventh  day  of  June,  A.  D.  1887,  in  the  fifty-fint  Tear 
of  the  Independence  of  the  United  States  of  America,  E.  &  G.  Meniam,  of  the  eaid  Di8txict,haTe 
deponted  in  thia.Office  the  title  of  a  Book»  the  right  whereof  thej  claim  as  Proprieton,  in  the 
words  following,  to  wit : 

A  Digeat  of  the  Laws  of  Enj^d,  respeetmg  Real  Property.  By  William  Cniise,  of  Uncoln^s 
Inn,  Esq.  Barrister  at  Law.  Third  American  from  the  last  London  Edition,  Revised  and  Eo* 
larged,  with  Notes  and  Beferencee  to  American  Dedsions. 

In~Conlbrmity  to  the  Act  of  the  Congress  of  the  United  SUtes,  entitled,  '*  An  Act  lor  the  enooor- 
a|[8ment  of  learning,  by  securing  the  copies  of  maps,  chuis,  and  books,  to  the  authors  and  pro* 
prietors  of  soch  copies,  daring  the  times  therein  mentioned ;"  and  also  to  an  Act,  entitled  *'  An  A<^ 
anp^ementary  to  an  Act«  entitled.  An  Act  for  the  encouragement  of  learning,  b]r  securini^  the 
copies  of  maps,  charts  ana  books,  to  the  authors  and  proprietors  of  such  copies  during  the  tones 
therein  mentioned ;  and  extending  the  benefits  thereof  to  the  arts  of  designing,  engraving  and 
etcfaiDg^  historical,  and  other  prints.** 
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TITLE  XIIL 
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CHAP,  II. 
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CHAP.  I. 


Of  the  Mature  and  different  Kinds  of  Conditions. 


1.  Nature  of  Conditiont. 

3.  D^pratied  or  implied. 

0.  Precedent  or  labieqiieiit 

9.  To  -what  Estates  annexed. 
10.  At  what  time. 
13.    A  Condition    mast    defeat    the 

whole  Estate. 
15.  Can  only  be  reserved  to  the  Do- 
nor, &0. 
17.  What  Conditions  are  Toid* 


33.  Conditions  of  Non- alienation  some- 
times good. 
37.  Bat  are  conrtmed  itrictly. 

41.  Do  not  extend  to  an  t/aderiease. 

42,  Unless  there  are  special  words. 

46.  A  Sale  by  Execation  is  not  an  Ali* 

enation. 

47.  Unless  tiiere  is  ColUision. 

49^  A  Lease  maj  determine  bjBank- 
raptcj. 


18.  Conditions  against  Law.  I  52.  Conditions  against  Marriage. 

19.  Repugnant  to  the  Nature   of  the  1  60.  Are  construed  strictly. 

Estate.  I  65*  Widows  may  be  restrained  from 

n.  Whether  IB  iuch  cases  a  Bond  it  I  Marriage, 

good.  1 
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1  Intl.  216  a. 
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♦Sectiow  1. 

A  CONDITION  is  a  qualification  or  restrictioii  annexed 
to  a  conveyance  of  lands,  whereby  it  is  provided  that  in  case  a 
particular  event  does,  or  does  not  happen ;  or  in  case  the  gran- 
tor or  grantee  does,  or  omits  to  do,  a  particular  act,  an  estate 
shall  commence,  be  enlaq;ed,  or  defeated.  Conditio  dkUw  cum 
qvid  in  casum  inctrtuni  qtdpote$t  tendere  ad  esse^  aut  nonttH^ 
confertur. 

2.  A  condition  annexed  to  an  estate  given,  is  a  divided 
clause  from  the  grant,  therefore  cannot  frustrate  the  grant  pre- 
cedent ;  neither  in  any  thing  expressed,  nor  in  any  thing  im- 
plied ;  which  is  of  its  nature  incident  to,  iind  inseparable  from 
the  thing  granted. 

3.  Conditions  are  either  in  deed,  that  is,  expressed  in  the 
deed  by  which  they  are  created,  or  else  in  law  ;  that  is,  imp\ied 
by  the  common  or  statute  law.  Thus  where  a  feoffment  or 
lease  is  made,  reserving  rent  pajrable  at  a  certain  day  ;  with  a 
proviso  that  if  it  is  not  paid  on  that  day,  the  feoffor  or  lessor 
may  re-enter  ;  this  is  a  condition  in  deed. 

4.  Conditions  implied  are  those  which  are  created  by  the 
common  or  statute  law,  without  any  express  words.  Thus  to 
the  grant  of  every  estate  is  annexed,  by  law,  a  condition  im- 
plied, that  the  grantee  shall  not  commit  felony  or  treason.  Lord 
Coke  says  there  is  a  condition  in  law  annexed  to  every  estate 
tail  after  possibility  of  issue  extinct,  estate  by  the  curtesy,  in 
dower,  for  Ufe,  or  years,  that  if  the  tenants  of  these  estates  alien 
in  fee  ;  or  claim  a  greater  estate  in  a  court  of  record,  they  shall 
forfeit  them ;  and  the  persons  in  remainder  or  reversion  may 
enter. 

5.  As  to  conditions  in  law  founded  upon  statutes,  it  is  en- 
acted by  the  several  laws  agsdnst  mortmain,  *that  the  grantee 
of  an  estate  in  fee  shall  not  alien  it  to  an  eccle»astical  corpora- 
tion. By  the  statute  of  Marlbridge,  tenants  for  life  and  ye^n 
hold  their  estates  upon  condition  to  commit  waste. 

6.  Conditions  are  also  precedent  or  subsequent.  Thus 
where  a  condition  must  be  performed  before  the  estate  can  cchu- 
mence,  it  is  called  a  condition  precedent.  But  where  the  ef- 
fect of  a  condition  is,  either  to  enlarge  or  defeat  an  estate  al- 
ready created,  it  is  then  called  a  condition  subsequent. 

7.  Where  a  particular  estate  is  limited,  with  a  condition 
that  upon  the  performance  of  a  certain  act,  or  the  happening  of 
a  certain  event,  the  person  to  whom  the  estate  is  limited  shall 
thereupon  have  a  larger  estate  than  what  was  originally  limit- 
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ed  to  him ;  such  a  condition  is  precedent,  and  good  under  cer-  '^'^^  ^^'  ^*  ^ 
tain  circumfltances ;  which  will  be  noticed  in  a  subsequent  ti- 
tle. 

8.  With  respect  to  tie  words  by  which  conditions  may  be 
created,  they  will  be  stated  hereafter.  To  what  Et* 

9.  A  condition  in  deed  may  be  annexed  to  every  species  of  ^*t«>  snnex- 
eatate  and  interest  in  real  property*?  to  an  estate  in  fee,  in  tail, 

for  life,  or  for  years,  in  any  lands  or  tenements. 

10.  As  to  things,  executed,  a  condition  must  be  created  and  At  what  time, 
annexed  to  the  estate  at  the  time  of  the  making  of  it,  not  at  any  1 1^^^  ^36  b. 
time  after ;  therefore  where  a  condition  is  made  in  a  separate 

deed,  it  must  be  sealed  and  delivered  at  the  same  time  with  the  Touch.  i26. 
principal  deed. 

11.  In  a  celebrated  case  which  waslieard  in  Parliament  2  ro\.\^^]' e\. 
Rich.  II.  it  appeared  that  King  Edward  III.  had  made  a  feoff- 
ment in  fee,  to  the  Duke  of  Lancaster  and  others,  without  any 
condition ;  and  afterwards  required  the  feoffees  to  perform  cer- 
tain conditions.     *A11  the  judges  and  Serjeants  being   sum-  #  4 
moned,  and  reqmred  to  give  their  ojnnion  on  this  case,  declared 

that  the  feoffees  were  not  obliged  to  perform  the  conditbns ; 
because  they  were  not  expressed  at,  or  before,  the  time  when 
the  feoffment  was  made. 

12.  As  to  things  executory,  such  as  rents,  annuities,  &c.  it  1  lut.  S37a. 
is  held  that  a  grant  of  them  may  be  restrained  by  a  condition, 

created  after  the  execution  of  such  conveyance. 

IS.  It  is  a  rule  of  law,  that  a  condition  must  defeat  or  de-  ^St  dafiat 

termine  the  whole  of  the  estate,  to  which  it  is  annexed ;  not  the  whole 

determine  it  in  part  only,  and  leave  it  good  for  the  residue.  ^^*^^* 

Therefore  if  a  feoffment  be  on  condition  that  upon  such  an  event  1  R«p.  86  h. 

the  feoffor  shall  enter,  and  have  the  land  for  a  time :  or  the  rr     u   io«y 

,-  /♦»•  1  ■•/•  '  oncn.  1*7. 

estate  shall  be  void  for  part  of  the  time  :  or  a  lease  be  for  ten 
years,  provided  that  upon  such  an  event,  it  shall  be  void  for  five 
years :  these  conditions  are  not  good.  Yet  if  a  feoffment  is 
made  of  two  acres ;  provided  that  upon  such  an  event  the  es- 
tate shall  be  void  as  to  one  acre  only,  this  b  a  good  condition. 

14.  In  consequence  of  this  principle  it  has  been  adjudged  that  Jermin  ▼.  Ar- 
a  condition  to  determine  an  estate  tail,  as  if  the  tenant  in  tail  were  !?^^^  ^  'V?* 
dead,  was  void  ;  because  the  death  of  a  tenant  in  tail  did  not  de- 
termine the  estate  tail,  but  his  death  without  issue. 

15.  A  condition,  or  the  benefit  of  a  condition,  can  only  be  f^^^^J^^ 
f  reserved  to  the  donor,  feoffor, '  or  lessor,  and  their  heirs  ;  not  the  Donor, 
I  to  a  stranger.    For  it  is  a  maxim  of  law,  that  nothing  which  ^^' 

I  lies  in  action,  entry,  or  re-entry,   cain  be  granted  over  ;   in  1  init.  tu  a, 
\order  to  discourage  midntenance.    And  when,  in  the  creation 
of  a  condition,  no  words  of  Ssntation  are  mentioned,  the  law  will 
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*  5  reseire  the  benefit  of  the  condition  to  the  heirs  *of  the  donor, 

feoffor,  or  lessor :  for  as  these  are  the  persons  prejudiced  by  the 

disposition,  it  is  but  reasonable  that  they  should  be  entitled   to 

the  same  means  of  recovering  the  estate,  as  their  ancestors. 

J  3^*7.  1  e.  xhus  Littleton  says,  if  a  man  lets  land  to  another  for 

V  ^  '•  \*  J  \^^y  ^y  indenture,  rendering  rent,  with  a  condition  of  re-entry  in 

default  of  payment ;  if  afterwards  the  lessor  grants  the  rever- 
sion to  a  stranger,  and  the  tenant  for  life  attorns,  such  grantee 
cannot  take  advantage  of  the  condition,  as  the  lessor  or  his  heirs 
might  have  done,  if  the  reversion  had  continued  in  him.  But 
now  by  the  statute  32  Henry  YIIL  c.  34.  grantees  of  rever* 
sions,  and  privies  in  estate,  are  enabled  to  take  advantage  of  the 
breach  of  conditions,  of  which  an  account  will  be  given  in  th« 
next  chapter. 
Wbatcopdi-  17^  Conditions  are  sometimes  void  in  their  creation,  as 
Toid.    *        where  they  are  impossible,  or  something  is  required  to  be  done 

which  is  contrary  to  the  divine  law,  or  the  municipal  law. 
Conditioni  ]8.  All  the  instances  of  conditions  agtdnst  law  are  reducible 

again^  »^^'^*  ^jjj^P^u^  Qf  ^jjgg^  jj^j^^s.  1.  To  do  something  that  is  mdbum 
1  P.  Wmt.  in  9^9  or  malum  prohibitum.  2.  To  omit  doing  something  that 
189.  ig  ^  duty.    3.  To  encourage  such  crimes  and  omissions.     Con- 

ditions of  this  kind  the  law  wOI  always,  and  without  any  le- 
,  gard  to  circumstances,  defeat ;  being  concerned  to  remove  all 
'  temptations  and  inducements  to  those  crimes. 
Repugnant  to      19-  A  Condition  repugnant  to  the  nature  of  the  estate  to 
the  Nature  ot  which  it  is  annexed,   is  void  in  its  creation.  Thus  a  feoflEbaent 
^  ^*     in  fee,  upon  condition  that  the  feoffee  shall  not  take  the  profits, 
1  Inst  206  6.  'B  ^^^^>  ^  repugnant  and  against  law  ;  and  the  estate  given  is 

absolute. 
Moor  T.  Sa-        20.  A  lease  was  made  to  A.  B.  and  C.  with  a  proviso  that 
iss!         ^*  ^^  ^-  should  demand  any  profits  of  the  lands,  or  enter  into  the 

*  6  same  during  the  life  of  A.  or  B.  *(who  were  bis  father  and  mo- 

ther,) that  then  the  estate  limited  to  C.  should  cease  and  be  ut- 
terly void.     It  was  resolved  that  this  was  a  condition,  and  was 
void,  being  repugnant  to  the  estate  limited. 
Dyer,  343  6.       21.  A  Condition  annexed  to  the  gift  of  an  estate  tail,  thi^  the 
'     donee  shall  not  marry,  is  void  ;  for  without  marriage  he  cannot 
have  an  heir  of  his  body.     It  would  be  otherwise  if  such  a  con- 
dition were  annexed  to  the  grant  of  an  estate  in  fee  simple ;  for 
in  that  case  a  collateral  heir  may  inherit. 
8  T  *  ^^  R.         ^^'  ^  <^o^^^on  annexed  to  the  creation  of  an  estate  in  fee 
61,  simple,  that  the  tenant  shall  not  alien,  is  void ;  being  repug- 

nant to  the  nature  of  the  estate  given ;  for  a  power  of  aliena- 
tion is  an  incident  inseparably  annexed  to  an  estate  in  fee  sim- 
ple.   But  a  condition  that  a  tenant  in  fee  simple  shall  not  afien 
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to  a  particular  person,  is  good  :  fbr  Littleton  says,  such  a  con-  I-*^  ♦  ^^Uu 
dition  does  not  take  away  all  power  of  alienation.  "^        ' 

£S.  Whatever  is  prohibited  by  law,  may  be  prohibited  by 
condition :  Therefore  if  a  feofiment  be  made  in  fee,  upon  con^^ 
dition  that  the  feoffee  shall  not  alien  in  mortmain,  this  is  a  good 
condition  ;  because  such  alienation  is  prohibited  by  law.  Lord 
Coke  observes,  that  in  antient  deeds  of  feofRnent  in  fee  simple, 
there  was  a  clause — Quod  Ucitum  rit  donatori  rem  dataim  dare 
vel  vendere  cui  voluerity  excepOa  vtm  religiosie  et  Judms, 

24.  If  a  man  makes  a  feoffment  to  a  husband  and  wife  in  i  ii^at.  323  b, 
fee,  upon  condition  that  they  shall  not  alien  ;  to  some  intent  this 
is  good,  and  to  some  intent  void.  For  to  restrain  an  aliena* 
tion  by  feoffment  or  deed  is  good,  because  such  an  alienation  is 
tortious  and  voidable ;  but  to  restrain  their  alienation  by  fine, 
ia  repugnant  and  void ;  because  it  is  lawful,  and  unavoidable. 

26.  If  lands  be  given  in  tail,  upon  condition  that  ^neither  ^  7 

the  tenant  in  tail,  nor  his  heirs,  shall  alien  in  fee,  or  in  tail,     ^ '  ^^ 
or  for  the  term  of  another's  hfe,  but  only  for  their  own  lives, 
such  a  condition  is  good ;  because  these  alienations  are  contra*  Tit  t.  c.  t. 
ry  to  the  statute  Ve  Donis, 

26.  So  if  a  person  make  a  gifl  in  tail,  upon  condition  that  the  *  ^^'  *^** 
donee  shall  not  make  a  lease  for  three  lives  or  21  years,  accord- 
ing to  the  statute  32  Hen.  YIII.  the  condition  is  good ;  for  this 

power  being  given  collaterally,  is  not  incident  to  the  estate ; 
and  may  therefore  be  restrained  by  condition. 

27.  But  if  an  estate  tail  be  created  with  a  condition  that  the  idem, 
tenant  in  tail  shall  not  suffer  a  common  recovery,  the  condition  '^^^  ^ 
is  void ;  because  the  right  to  suffer  a  common  recovery  is  an 
incident  inseparably  annexed  to  an  estate  tail* 

28.  Lord  Coke  says,  although  a  condition  repugnant  to  the  Whether  in 
nature  of  the  estate  granted,  is  void  ;  yet  that  in  all  such  cases  ^^^^^*^L, 
a  bond,  by  which  the  obligor  is  restrained  fix)m  doing  that  which  i  in^t.  SM  ^» 
the  nature  of  the  estate  granted  entitled  him  to  do,  will  be  good. 

Thus  if  a  feoffee  in  fee  becomes  bound  in  a  bond  not  to  take  the 
profits  of  the  land,  or  not  to  alien,  such  a  bond  would  be  good. 

29.  The  same  law  was  held  by  the  court  of  chancery  in  the 
following  case. 

A  father  settled  lands  upon  his  son  in  tail,  and  took  a  bond  fv^^^"^' 
from  him  that  he  would  not  dock  the  entail.     On  a  bill  to  be  2  Vera.  s33» 
relieved  against  this  bond,  the  court  held  it  good ;  because  if 
the  son  had  not  agreed  to  give  the  bond,  the  fittber  might  have 
made  him  only  tenant  for  life. 

SO.  This  doctrine  appears  extremelf^^questionable,  as  it  of- 
fers an  obvious  mode  of  restraining  a  person  firom  those  rights 
over  an  estate  which  the  common  *law  i^ves  him  ;  consequently  *  0 

Vol.  IL  47 
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of  frustrating  the  common  law,  as  fully  as  if  a  condition  of  tbis 
kind  were  allowed  to  be  inserted  in  a  conveyance  of  land,  and 
in  some  cases  it  appears  not  to  have  been  allowed. 
Poole^iCaie  31.  Thus  where  an  elder  brother  voluntarily  gave  land  to 
Moo.  810.  y^  second  brother,  and  the  heirs  of  his  body,  remainder  to  a 
younger  brother  in  13ce  manner  ;  and  made  each  of  them  enter 
into  a  statute  with  the  other,  that  he  would  not  alien,  &c. ; 
but  because  these  statutes  were  in  substance  to  make  a  perpetu* 
ity,  they  were  ordered  to  be  cancelled  by  the  Court  of  Chancery, 
widi  the  advice  of  Lord  Coke. 

32.  So  where  A.  setded  lands  on  B.  in  tall,  with  rem^der 
J«rTiiv.  to  his  own  right  heirs ;  and  took  a  bond  from  B.  not  to  commit 
Verau^si.      waste  ;  the  bond  being  put  in  suit,  it  was  decreed  to  be  delivered 

up  to  be  cancelled ;  the  Court  saying  it  was  an  idle  hond. 
ConditioQi  of  S3.  It  was  formerly  held^  that  if  a  lease  was  made  to  a  man 
^ion^DM-  ^^^  ^  assigns,  he  could  not  be  restrained  from  alienation ;  but 
timoi  good,  if  the  word  assigns  was  omitted,  he  might  then  be  restrained, 
f  lut^'4  0.  I^  ^  however  laid  down  by  Lord  Coke,  that  if  a  person  made  a 
SS3  6.  lease  for  life  or  years,  with  a  condition  that  the  lessee  should, 

not  grant  over  his  estate,  or  let  the  lands  to  any  other  person, 
it  would  be  good  :  and  tins  doctrine  is  now  fully  established. 
Moro*i  Case       ^^'  -^  iesise  was  made  for  years  upon  condition  that  the  les* 
Cro.  £Uz.  26.  see,  his  executors  or  assigns,  should  not  alien,  without  the  as* 
sent  of   the  lessor.     The    lessee  died  intestate  ;  the  ^nrdinary 
granted  administration  to  J.    8.    Who  assigned  the  lease  with* 
out  licence.     It  was  adjudged  that  the  condition  was  broken^ 
for  J.  S.  was  an  assignee  in  law. 
Berry  r.  ^^'  ^  condition  annexed  to  an  estate  for  years,  that  if  the 

Taunton,  lessee,  his  executors  or  assigns,  did  demise  *the  land  for  more 
^'  ^^'  than  from  year  to  year,  then  the  lease  should  cease,  and  be  void  ; 
#  9  was  held  to  be  good. 

36.  A  condition  was  inserted  in  a  lease  for  years,  that  if  the 
Case  ^^Rep.  1^^^^*  ^^  executors  or  administrators,  at  any  time,  without  tl» 
•4.                assent  of  the  lessor,  his  heurs  or  assigns,  did  grant,  alien,  or  as- 
sign the  land,  or  any  part  thereof,  that  then  it  should  be  lawful 
for  the  lessor  and  his  heirs  to  re-enter.     This  was  held  to  be  a 
good  condition. 

37.  Conditions  of  thk  kind  are  not  favoured,  but  constraed 
constroed       Strictly.    They  only  affect  the  original  lessee,  and  do  not  extend 
•trictiy.          to  his  assignee.    So  that  if  a  lessee  who  is  restrained  from  ali- 
enation by  a  conation  of  this  kind,  assigns  over  his  term,  with 
the  consent  of  the  lessor ;  such  assignee  may  assign  to  any  other 
person,  without  farther  consent. 

38.  The  president  and  scholars  of  a  college  at  Oxford  made 
i^^  Rep.   ^  ^^^  ^^^  7^^^  ^^  ^^^  ^^^9  ^'^  A  proviso  that  the  tesaee  or 

119.  * 
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his  aasigns  shall  not  alien  the  premises  to  any  person  or  personst 
without  the  special  licence  of  the  lessors.  Afterwards  the  les- 
isors  by  their  deed  licensed  the  lessee  to  alien  or  demise  the  land 
to  any  person  or  persons  whatever.  The  lessee  assigned  the 
term  to  one  Tabbe,  who  devised  it  to  his  son,  who  was  also  his 
executor.  The  son  entered  generally,  died  intestate,  and  his 
administrator  assigned  the  term  to  the  defendant  The  president 
and  scholars  entered  for  the  condition  broken.  It  was  resolved 
that  the  alienation  by  licence  to  Tabbe  had  determined  the  con- 
dition ;  so  that  no  alienation  afterwards  made  by  him  could  be 
a  breach  of  the  proviso,  or  give  the  lessors  a  right  of  entry  :  for 
the  lessors  could  not  dispense  with  an  alienation  for  one  time, 
and  that  the  same  estate  should  remain  subject  to  the  proviso 
after. 

^  *39.  Greorge  Fox,  lessee  for  99  years,  by  indenture,  rendering  *  10 

rent,  covenanted  that  he  would  not  alien  or  asngn  his  term,  or  ^^^^^ 
any  part  thereof,  to  any  but  his  brothers.     The  lessee  assigned  jac  99a. 
the  term  to  one  of  his  brothers,  who  assigned  it  over  to  a  stran- 
ger.    It  was  resolved,  1.  That  this  was  a  condition,  and  not  a 
covenant ;  2.  That  the  assignee  was  not  within  the  condition  ; 
but  might  alien  to  whom  he  pleased, 

40.  In  the  case  of  Berry  v,  Tauntofi,  the  condition  was  held  uite,  k  96. 
to  be  broken  by  a  devise  of  the  land  to  the  lessee's  son.     But  in 

a  subsequent  case,  where  a  lessee  for  years  covenanted  with  the 
lessor  not  to  assign  over  his  term,  without  the  lessor's  consent 
in  writing ;  and  afterwards  without  such  consent  devised  the  p^,  v. 
term  to  J.  S.  ;  it  was  said  that  this  was  not  a  breach  of  the  cove-  ^^^'^  v« 
nant ;  for  a  devise  was  not  a  lease.  ^  **' 

41.  Where  there  is  a  condition  in  a  lease  that  the  lessee  shall  |^^t^  uT 
jiot  assign  it  over,  without  the  permission  of  the  lessor,  an  under*  UnderUait* 
lease  has  been  adjudged  not  to  be  within  the  condition. 

42.  In  a  lease  for  21  years  there  was  a  covenant  from  the  les-  s|[^^^ 
6ee,  that  he  would  not  **  assign,  transfer,  or  set  over,  or  other-  Wiif.  R.  S34. 
wise  do  or  put  away  the  said  indenture  of  demise,  or  the  prenuses  5J2***'^^ 
thereby  dembed,  or  any  part  thereof,  to  any  person  or  persons 
whomsoever,  without  the  Ucence  and  consent  of  the  lessor."  The 

lessee  demised  the  premises  for  14  years  without  any  licence  : 
it  was  held  that  this  underlease  was  not  a  breach  for  the  Courts 
had  always  looked  nearly  into  these  conditions. 

43.  But  if  a  lease  contains  a  proviso  that  the  lessee,  his  exe-  Unleti  (her« 
cutors  or  administrators,  shall  not  let,  set,  or  assign  over  the  JJ^^ST***^ 
whole  or  any  part  of  the  premises,  without  leave  in  writing 

from  the  lessor,  on  pain  of  forfeiting  the  lease  ;  an  administra- 
tor of  the  lessee  cannot  make  *an  underlease  :  nor  would  a  pa-  •  n 
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rol  licence  to  let  part  of  the  premises  discbarge  the  leks^e  from 
this  restriction, 
Roe  T.  44.  William  Gregson  demised  the  premises  in  question  to 

8  TeraTk.      S.  Harrison,  his  executors,  &c.  for  21  years,  with  a  proviso  that 
4S5.  in  case  the  said   Harrison,    his  executors   or  administrators, 

should  at  any  time  during  the  said  term  ^e^  lety  or  asrigti 
over  the  demised  messuage,  or  any  part  thereof,  without  the 
licence  and  consent  of  Gregson,  Ins  executors,  administrators, 
or  assigns,  for  that  purpose  first  had  and  obtained  in  writing, 
the  lease  should  be  absolutely  null  and  void ;  and  the  lessor 
might  enter.  The  lessee  entered  and  died,  the  defendant  took 
out  administration  to  him,  became  possessed  of  the  demised  pre« 
mises,  and  made  a  lease  of  them  for  nine  years.  The  land- 
lord died,  having  devised  the  premises  to  the  lessor  of  the 
plaintiff,  who  brought  an  ejectment  to  recoveicthem,  as  being 
forfeited  by  the  lease  made  by  the  administrator.  The  defend^ 
ant  proved  that  Gregson,  the  lessor  gave  liberty  by  parol  to 
Harrison  the  tenant  to  let  the  stable,  being  part  of  the  premises 
demised,  but  refused  to  give  the  like  liberty  to  demise  any  oth- 
er part  of  the  premises.— Mr.  Justice  Ashhurst  was  of  opinion, 
that  there  was  no  itufficient  answer  to  the  plaintiff's  claim. 
First,  it  was  objected  that  the  covenant  only  extended  to  an 
assignment  of  the  whole  term ;  but  that  was  not  to  be  collected 
from  the  words  of  the  proviso,  which,  were,  ^^  That  the  tenant 
should  not  set,  let,  or  assign  over  the  said  premises,  or  any 
part  thereof,''  &c.  Now  the  Word  over  was  annexed  to  the 
word  assign.  The  covenant  necessarily  meant,  that  if  the  les- 
see parted  with  the  premises,  even  for  a  part  of  the  term,  his 
lease  should  be  vacated ;  the  assignment  by  the  administrator 
*  18  must  therefore  be  ^considered  as  a  breach  of  the  condition.     It 

was  then  objected,  that  the  proviso  not  to  assign  did  not  extend 
to  persons  who  came  into  possession  by  operation  of  law  ;  but 
'  only  to  prevent  an  assignment  in  fact  by  the  party.  It  was 
however  impossible  to  argue  against  the  express  stipulation  of 
the  parties.  There  was  no  doubt  but  that  it  was  competent  to 
the  parties  to  bind  their  representatives ;  and  the  covenant 
was,  that  neither  the  lessee,  nor  his  executors,  nor  his  admin- 
istrators, should  let,  &c.  Therefore,  for  the  purpose  of  an  as- 
mgnment,  the  term  never  could  be  considered  as  legal  assets 
in  their  hands.  If  indeed  the' word  executors  had  not  been  in* 
serted  in  the  proviso,  but  it  had  been  confined  to  an  .assign- 
ment by  the  lessee  himself,  it  might  have  been  doubted  whether 
the  restriction  would  have  extended  to  this  case.  Another 
objection  taken  was,  that  the  lessor  gave  licence  to  the  tenant 
to  let  part  of  the  premises,  and  that  licence  destroyed  the  whole 
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condition.  But  this  was  not  such  8  licence  to  alien  as  fell 
within  the  terms,  of  the  proviso*  The  express  words  were 
"  licence  or  consent  in  writing,*'  whereas  tlris  was  only  a  li- 
cence by  parol ;  therefore  it  was  not  a  legal  licence  according 
to  the  terms  of  the  covenant.— -Mr.  Justice  BuUer  said,  the 
first  question  was,  whether  the  words  of  the  covenant  were  to 
be  confined  to  an  assignment  of  the  whole  term.  It  had  been 
contended  that  no  forfeiture  could  be  incurred  by  letting  for  a 
shorter  period  than  the  whole  term  ;  but  no  authority  had  been 
cited  to  warrant  the  Court  in  striking  out  the  words,  "  let  and 
set.'*  The  case  of  Crusoe  v.  Bugby,  though  pretty  strong,  *"**»  *  ^^' 
did  not  come  up  to  this  one  ;  for  there  the  word  let,  was  not 
used  :  but  that  was  a  material  word  here,  and  the  Court 
could  not  reject  it.     With  respect  to  the  lessor's  ^consent  to  *  IS 

let  part  of  the  premises,  which,  it  was  contended,  waived  the 
forfeiture  of  the  whole,  it  was  not  a  legal  consent.  Judg- 
ment was  given  for  the  plaintiff. 

45.  Where  a  lessee  covenanted  not  to  alien  or  transfer  away  a  Sale  by 
his  lease,  and  afterwards  acknowledged  a  judgment,  on  which  ^^"H*j?  ^, 
the  lease  was  taken  in  execution^  and  sold  ;  it  was  held  that  atioo. 

this  sale  was  not  a  forfeiture  of  the  lease. 

46.  On  a  trial  in  ejectment,  a  verdict  was  found  for  the  P*^  J'JP*'' 
lessor  of  the  plmntiff,  subject  to  the  following  case  ;  The  lessor  r.  W. 

of  the  plaintiff  demised  the  premises  by  lease,  in  which  there 
was  a  covenant  that  the  lessee,  his  executors,  administrators  or 
assigns,  should  not  let,  set,  assign,  transfer,  make  over,  bar-  *  - 

ter,  or  exchange,  or  otherwise  part  with  the  lease,  or  the  lands, 
or  any  part  thereof,  to  any  person  or  persons  whatever,  with- 
out the  special  licence  and  consent  of  the  lessor,  his  heirs  or  as- 
signs, with  a  power  of  re-entry  in  case  of  alienation.     A  cred* 
iter  of 'the  lessee  took  firom  him  a  warrant  of  attorney  to  con- 
fess a  judgment,  upon  which  a  judgment  was  entered,  and  the 
lease  was  sold  by  execution,  to  a  person  who  had  notice  of  the 
proviso.     The  lessor  brought  an  ejectment   against  the  pur- 
chaser of  the  lease.     Lord  Kenyon  said,  there  was  a  distinc- 
tion between  those  acts  wluch  the  party  does  voluntarily^  and 
those  which    pass  in  invUum  ;  that  judgments,  in  contempla- 
tion of  law,    always  pass  in  invUum ;  that  this  was  not  an 
alienation  within  the  meaning  of  the  covenant :  and  judgment 
was  given  for  the  defendant. 

47.  But  where  a  warrant  of  attorney  to  confess  a  judgment  jg  coIImioh. 
is  given  by  collusion,  for  the  purpose  of  enabling  a  creditor  to 
take  a  lease  in  execution  under  *a  Judgment,  it  will  be  deem-  *  14 

ed  a  breach  of  a  condition  against  alienation. 
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ABta,  1 46.  48.  In  the  case  of  Doe  v.   Carter,  the  landlord  brought  a 

300'  1^^^  ejectment :  the  jury  found  the  same  facts,  with  this  addi- 

tion, that  ^*  the  warrant  of  attorney  was  executed  for  the  express 
purpose  of  getting  possession  of  the  lease,''  and  the  tenant  con* 
currcd  in  that  intention. 

Lord  Kenyon-— *^  When  this  case  first  came  before  the  court 
the  rules  that  were  likely  to  govern  it  were  so  explicitly  stated, 
that  I  thought  we  should  have  heard  no  more  of  it  The  cov* 
enant  not  to  assign,  and  the  proviso  to  enforce  it,  were  both  le« 
gal  at  the  time  ;  and  indeed  it  was  prudent  for  the  landlord  to 
take  this  care,  that  an  improper  tenant  should  not  be  obtruded 
on  him.  When  the  former  question  arose,  the  court,  to  a  cer- 
tain degree,  relaxed  the  severity  of  the  covenant,  and  they  then 
said  there  was  no  forfeiture,  because  all  that  was  stated  was» 
that  a  fair  creditor  had  used  due  diligence  to  enforce  the  pay<« 
ment  of  a  iust  debt,  and  that  the  lease  was  taken  from  the  ten- 
ant, againiit  his  consent,  by  judgment  of  law.  But  when  it  is 
now  stated  that  this  step  was  taken  for  the  express  purpose  of 
getting  possession  of  the  lease,  and  that  the  tenant  consented 
to  it,  it  would  be  ridiculous  to  suppose  that  a  court  of  justice 
could  not  see  through  such  a  flimsy  pretext  as  this.  Here  the 
maxim  applies,  that  that  which  cannot  be  done  per  directum 
shall  not  be  done  per  obliquum.  The  tenant  could  ^  not,  by  any 
assignment,  underlease,  or  mortgage,  have  conveyed  his  inter- 
est to  a  creditor  ;  consequently  he  cannot  convey  it  by  an  ai- 
^  tempt  of  this  kind.     If  the  lease  had  been  taken  by  a  creditor, 

under  an  adverse  judgment,  the  ^tenant  not  consenting,  it  would 
not  have  been  a  forfeiture  ;  but  here  the  tenant  concurred 
throughout,  and  the  whole  transaction  was  performed  for  the 
very  purpose  of  enabling  the  tenant  to  convey  his  term  io  the 
creditor." — Judgment  was  g^ven  for  the  plaintijC 
A  Uaie  nifty        ^^'  ^  condition,  in  a  lease  for  years,  that  the  landlord  shall 
determine  bj  reenter,  on  the  tenant's  committing  an  act  of  bankruptcy, 
a    ruptcy.    thereupon  a  commission  shall  issue  is  good. 
Roe  T.  Gal-        ^'  ^^  ^^  found  by  a  special  verdict,  <that  in  a  lease  for  SI 
iien,  STena.  years  a  proviso  was  inserted,  that  if  the  lessee,  his  ezecutora 
or  administrators,  should  commit  any  act  of  bankruptcy  within 
the  intent  and  meaning  of  any  statutes  made  or  to  be  made 
in  relation  to  bankrupts,  whereon  a  commission  should  issue, 
and  he  or  they  should  be  found  or  declared  to  be  a  bankrupt  or 
bankrupts,  then  it  should  be  lawful  for  the  lessor  to    re-enter. 
"IPhe  lessee  became  a  bankrupt :  the  question  was,  whether  the 
lease  was  thereby  determined. 

Mr.  Justice  Ashhurst  said,  the  general  principle  was  dear, 
that  the  landlord,  having  the  jw  desponendi^  might  annex  what* 
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ever  condition  he  pleased  to  bis  grant,  provided  it  was  not  il- 
legal, or  unreasonable.  Tben  was  this  proviso  contrary  to 
any  escpress  law,  or  so  unreasonable  that  the  law  would  pro-> 
Bounce  it  to  be  void  :  that  it  was  not  against  any  positive  law 
was  admitted,  and  no  case  had  decided  it  to  be  illegal.  It 
remained  to  be  considered  whether  it  was  void  or  unlawful,  as 
against  reason  or  public  policy.  It  did  not  appear  to  be  against 
either.  First,  it  was  reasonable  that  a  landlord  should  exer- 
cise his  judgment  with  respect  to  the  person  to  whom  he  trusted  \ 
the  management  of  his  estate  ;  a  covenant  therefore  not  to  as- 
8^  was  legal :  covenaints  to  that  effect  were  ^frequently  in-  *  1 6 

serted  in  leases,  and  ejectments  every  day  brought  on  a  breach 
of  such  covenants.  The  landlord  nngfat  very  well  provide 
that  the  tenant  should  not  make  him  liable  to  any  rbk  by  a 
voluntary  assignment,  or  by  any  act  which  obliged  bun  to  re- 
linquish the  possession.  If  it  was  reasonable  for  him  to  restrain 
the  tenant  firom  assigning,  it  was  equally  reasonable  for  him 
to  guara  against  such  an  event  as  bankruptcy,  because  the  con- 
sequence of  it  was  an  assignment  of  the  property  into  other 
bands.  Perhaps  it  might  be  more  necessary  for  the  landlord 
to  guard  against  the  latter  event,  as  there  was  greater  danger 
to  be  apprehended  in  that,  than  in  the  former  case.  Persons 
who  were  put  into  possession  under  a  commission,  were  still  less 
likely  to  take  proper  care  of  the  land,  than  a  private  assignee 
of  the  first  tenanV  neither  was  there  any  reason  of  public  poli- 
cy to  be  urged  against  allowing  such  a  proviso ;  it  conduced 
to  the  security  of  landlords,  which  could  never  be  urged  as  a 
ground  of  objection  on  that  head.  He  was  therefore  of  opinion 
that  it  was  a  valid  proviso. 

Mr.  Justice  BuUer  said,  the  case  had  been  argued  on  general 
principles  of  inconvemence,  because  the  possession  of  an  es- 
tate on  such  terms  enabled  the  tenants  to  hold  out  false  colours 
to  the  world;  but  that  observation  did  not  apply  to  the  case  of 
land,  for  a  creditor  could  not  rely  on  the  bare  possession  of 
the  land  by  the  occupier,  unless  he  knew  what  sort  of  interest 
he  had  in  it.  If  he  were  desirous  of  knowing  that,  he  must 
look  into  the  lease  itself;  there  he  would  find  the  proviso,  that 
the  tenant's  interest  would  be  forfeited  in  case  of  his  bank« 
ruptcy. 

The  stock  upon  the  farm  might  indeed  induce  a  credit,  but 
that  would  not  govern  the  present  case.  It  was  next  urged 
that  thia was  equivalent  to«proviso  *that  the  lease  should  not  '' 

be  seised  under  a  commission  of  bankruptcy  ;  the  defendant'j} 
counsel  having  first  supposed  the  lease  to  be  granted  -absolutely, 
bv  a  certain  term,  and  then  that  a  subsequent  proviso  was  ad» 
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ded  to  that  effect  Such  a  proTiso  as  that  indeed  would  be 
bad,  because  it  would  be  repugnant  to  the  grant  itself ;  but  here 
there  was  an  express  limitation  that  the  lease  should  be  void^ 
upon  the  fact  of  the  lessee^s  becoming  a  bankrupt.  It  was 
clear  that  the  landlord  in  this  case  parted  with  the  term,  on  ac- 
count of  her  personal  confidence  in  the  tenant ;  that  was  mani« 
festly  the  case  in  all  leases  where  clauses  against  alienation 
were  inserted.  The  landlord  perhaps  relied  on  the  tenant's 
honesty,  or  be  approved  of  his  skill  in  farming,  and  thought  he 
would  take  more  care  of  the  farm  than  another ;  therefore  he 
had  a  right  to  guard  against  the  event  of  the  estate^s  iaifing  in- 
to  the  hands  of  any  other  person,  who  might  not  manage  it  so 
well  as  the  original  tenant  Suppose  a  lease  were  made  for  21 
years,  on  condition  that  the  tenant  should  so  long  continue  to 
occupy  the  land  personally  ;  there  could  be  no  objection  made 
to  such  a  condition  ;  for  the  personal  confidence  was  the  very 
motive  for  granting  the  lease,  and  that  was  like  this  case.  If 
^ch  a  proviso  as  this  were  inserted  in  very  long  leases,  it 
would  be  tying  up  property  for  a  considerable  length  of  time, 
and  would  be  open  to  the  objection  of  creating  a  perpetuity.  But 
the  principal  ground  was  that  this  was,  a  stipulation,  not 
agunst  law,  nor  repugnant  to  any  thing  stated  in  the  former 
part  of  the  lease,  but  merely  a  stipulation  against  the  act  of  the 
lessee  himself  which  it  was  competent  for  the  lessee  to  make. 

•  |g  Adjudged  that  tf^e  condition  was  good. 

Tit  3S.C.  5.  *51.  In  many  of  the  cases  where  a  lease  may  be  avoided  on 
breach  of  a  condition,  acceptance  of  the  rent  will  make  the  lease 
good. 

B^*ina?Mar-       ^^'  The  ecclesiastical  courts,  in  conformity  to  the  Roman 

riage.  l&w  considered  all  conditions  in  restraint  of  marriage  as  con- 

trary to  the  public  good,  and  therefore  void.  The  Court  of 
Chancery  first  adopted  the  same  doctrine  in  cases  of  legacies  ; 
but  always  held  that  a  condition  anne^ced  to  a  devise  of  land,  or 
of  any  interest  arismg  out  of  land,  not  to  marry  without  con- 
sent, was  good.  That  where  such  a  condition  was  precedent, 
the  estate  did  not  vest  till  the  condition  was  performed.  Where 
it  was  subsequent,  the  estate  would  be  divested  by  the  breach  of 

rry  T.  Porter,  ^*^«^^^,*^^n- 

lCha.Ca.  53.  Lord  Newport  devised  an  estate  to  his  wife,  for  her  life  ; 

i^od  SOO  ^^^^  ^^^  death,  to  his  grand-daughter.  Lady  Ann  Knowles,  and 
the  heirs  of  her  body ;  provided  and  upon  condition  that  she 
married  with  the  consent  of  his  wife,  the  Earl  of  Warwick,  and 
the  Earl  of  Manchester  ;  in  case  she  married  without  such  con- 
sent,  then  he  devised  the  premises  to  another  person.  The 
grand-daughter  married  witiiout  consent     It  was  decreed  by 
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H.  Grimstone,  M.  R.  that  the  condition  was  only  in  ter^ 
roreoiy  and  the  estate  not  forfeited.  Upon  an  appeal,  )jord 
Keeper  Bridgeman,  assisted  by  Keeling,  Vaughan,  and  Ilale, 
reversed  the  decree.  Hale  said,  that  though  by  the  civil  law, 
in  a  case  of  mere  personalty,  such  u  limitation  over  would  be 
void  ;  yet  this,  being  a  devise  of  lands,  was  not  to  be  governed 
by  that  law.  '  Bwtie  v. 

64.  Mr.   Cary  devised  his  estate  to  trustees  and  their  heirs,  T^i^*^*** 
in  trust  for  Elizabeth  Willoughby,    for  her  life,  in  case  that  129. 
within  three  years  after  the  testator's  *death,  she  married  Lord  *  19 
Guilford  ;  but  in  case  the  marriage  did  not  take  effect  within 

that  time,  then  he  devised  the  estate  to  Lord  Faulkland.  Up- 
on the  death  of  the  testator,  proposals  of  marriage  were  made  by 
Miss  WilJoughby's  friends  to  Lord  Guilford,  which  being  re- 
fused, she  married  Mr.  Bertie.  Lord  Somers,  assisted  by  Jus- 
tices Holt  and  Treby,  held,  that  as  this  was  a  good  condition 
precedent,  and  not  performed,  no  relief  could  be  givenr  to  the 
young  lady  ;  that  the  estate  must  go  over  to  the  next  in  re- 
mainder, this  being  a  condition  of  marriage,  which  was,  a  thing  Im^S^^* 
that  could  not  be  valued.  It  appears  from  the  Journals,  that  240,  S4i. ' 
this  decree  was  reversed  in  the  House  of  Lords.  H*''^**  ^* 

65.  Jf  S.  charged  his  real  estate  with  5001.   to  be  paid  to  5  Vin.  Ab. 
his  sister,  Alice  Heme,  within  one  month  after  her  marriage,  ^^' 
but  so  nevertheless  as  she  married  with  the  approbation  of  his 
brother,  if  living  ;  and  in  case  she  married  without  his  consent, 

the  500/.  was  not  to  be  raised.  Alice  Heme  married  in  the 
lifetime  of  her  brother,  without  his  consent ;  the  question  was, 
whether  she  was  entitled  to  the  5001.  or  not ;  for  it  was  said 
that  this  was  a  condition  only  in  terrorem  ;  that  the  constraetion 
of  such  a  condition  always  had  been,  where  there  was  no  devise 
over,  that  such  a  condition  was  void  ;  otherwise  where  limited 
over ;  and  here  it  was  not.  On  the  other  side  it  was  argued 
that  this  was  a  condition  precedent,  and  nothing  arose  or  be- 
came due  but  upon  the  marrying  with  consent ;  that  being  a  de- 
vise of  money  out  of  land,  or  of  a  chaise  upon  land,  it  was  to 
be  considered  as  a  devise  of  land,  and  to  be  govemed  by  the 
same  rules;  then  being  a  plain  condition  precedent,  nothing 
arose.  And  for  this  were  cited  the  two  preceding  cases.  Sir 
Joseph  Jekyll  held  that  the  charge  being  *upon  land,  the  case  •  tO 

was  to  be  decided  by  the  same  rule  as  If  it  had  been  a  devise  of 
land ;  and  being  plainly  a  condition  precedent,  nothing  vested  : 
for  it  would  be  too  hard  to  charge  the  land,  contrary  to  the  ex- 
press will  of  the  testator,  and  to  say,  the  money  should  be  rai- 
sed, when  the  testator  said  it  should  not.  Decreed  accordingly. 
Yot,  II.  48 
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56.  The  validity  of  conditions  in  restraint  of  marriage  whh* 
out  the  consent,  was  also  established,  in  the  case  of  a  trust  term, 
created  for  the  purpose  of  raising  portions  for  daughters,  by  the 
following  determination. 
Harvey  t.  57.  Sir  Thomas  Aston  settled  his  estate  to  the  use  of  himself 

lAtitlsei.  for  life,  remainder  to  trustees  for  a  term  Of  years,  upon  trust. 
Com.  IL  726.  in  case  he  should  have  no  son,  and  should  have  two  daughters, 
*****  living  at  the  time  of  his  death,  that  the  trustees  of  the  term 
should  raise  for  such  daughters  2000Z.  a-piece,  if  they  married 
with  the  consent  of  their  mother ;  and  if  either  of  them  died  be- 
fore'marriage,  with  such  consent,  her  portion  to  cease,  and  the 
prenuses  to  be  discharged  ;  or  if  raised  then  to  be  paid  to  the 
person  to  whom  the  premises  should  belong.  Sir  T.  Aston 
gave  by  his  will  to  each  of  his  daughters,  an  additional  portion 
of  SOOOI.  subject  io  the  like  condition  as  in  the  settlement ;  he 
died,  leaving  two  daughters,  who.  mnrried  without  the  consent 
of  their  mother  ;  and  afterwards  filed  a  bill  in  Chancery  against 
the  trustees  of  the  term,  and  their  father^  executors,  to  have 
their  portions  raised.  It  was  answered,  that  the  two  daugh- 
ters had  married  without  the  consent  of  their  mother,  although 
they  and  their  husbands  were  informed,  previous  to  their  respec- 
tive marriages,  of  the  clause  by  which  they  were  restraiif^d  from 
marrying,  without  such  consent 
^  21  *Sir  Joseph  Jekyll  decreed,  that  the  plaintiffs  were  entitled 

to  their  original  portions,  as  well  a&  to  the  additional  portions, 
given  by  the  will. 

Upon  an  appeal.  Lord  Hardwicke,  assisted  by  Lord  Chief 
Justice  Willis,  Lord  Chief  Justice  Lee,  and  Lord  Chief  Ba- 
ron Comyns,  determined  that  the  daughters  of  Sir  Thomas  As- 
ton were  not  entitled  to  these  portions,  in  consequence  of  their 
marriage  without  their  mother's  consent 

Lord  Chief  Baron  Comyns  said,  the  intention  of  Sir  T. 
Aston  was  perfectly  clear,  that  his  daughters  should  not  take 
portions  if  they  married  without  consent  The  objection  which 
had  been  most  relied  on  was,  that  in  the  civil  law,  restrictions 
of  tins  kind  were  looked  on  as  unlawful ;  and  that  the  doctrine 
of  the  civil  law  had  been  adopted  by  the  Court  of  Chancery. 
In  cases  of  pecuniary  legacies,  that  court  had  indeed  in  some  • 
points  adopted  the  rules  established  in  the  ecclesiastical  courts ; 
but  even  on  this  subject  that  court  had  no{  adopted  the  roles  o{ 
the  civil  law  ;  for  where  a  legacy  was  given  upon  condition  of 
marriage,  with  consent,  with  a  devise  over  of  the  legacy,  on 
breach  of  the  condition  the  condition  had  been  held  good.  It 
was  a  known  maxim,  that  w:here  the  estate  was  to  arise  upon 
.  a  condition  precedent,  it  could  not  vest  until  the  condition  vas 
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performed  :  this  had  been  so  strongly  adhered  to,  that  even 
where  the  condition  was  become  impossible,  n6  estate  should 
grow  t]}ereon. 

Lord  Chief  Justice  Willis  said,  that  two  points  had  been  made 
on  this  case.  1.  If  it  was  the  intention  of  Sir  T.  Aston  that  his 
daughters  should  have  their  portions,  whether  they  married  with 
consent  or  not.  2.  If  it  was  his  intention  that  they  should  not ; 
then  whether  this  intent  was  agreeable  to  the  rules  of  law  *and  «  ^2 

equity.  As  to  the  first  there  could  be  no  doubt  either  upon  the 
settlement,  or  the  will  As  to  the  second  point,  to  begin  with 
the  will,  the  rule  was,  that  voluntas  testataris  totum  est;  if  not  in- 
consistent with  the  rules  of  law  and  equity  ;  and  they  should  be 
very  plain  indeed,  to  defeat  the  intention  of  the  testator.  The 
restraint  in  this  case  must  be  taken  to  be  either  a  condition  pre- 
cedent, or  a  limitation  of  the  time  of  payment ;  if  the  first,  the 
case  of  Bertie  P.  Faulkland  was  in  point ;  if  it  was  taken  as  a  SLh%  t  54, 
limitation  of  the  time  of  payment,  and  that  seemed  the  proper  con- 
struction, then  even  the  civil  law  would  not  say  that  they  were 
now  entitled  because  the  time  was  not  come. 

Lord  Chief  Justice  Lee  said,  there  were  three  sorts  of  condi- 
tions to  be  rejected.  1.  Such  as  were  repugnant.  2.  Such  as 
were  impossible  in  their  creation.  3.  Such  as  were  mala  in  se^ 
But  this  condition  of  marrying  with  consent  did  not  come  under 
any  of  those  heads  ;  and  in  Fry  v.  Porter  it  was  admitted  that  •***>* 
such  a  condition  was  good  in  respect  of  land.  That  though 
where  a  compensation  could  be  made,  it  was  true  there  was  but 
little  difference  between  conditions  precedent  and  subsequent, 
yet  where  a  condition  was  annexed  to  a  portion,  in  order  to  have 
a  marriage  with  consent,  there  was  an  equitable  difference.  In 
tl^e  case  of  a  condition  subsequent,  the  thing  was  vested  ;  and 
though  in  the  nature  of  a  penalty,  yet  the  intent  should  be  clear 
and  plain,  by  an  express  devise  over  to  divest  it  :  But  in  the  case 
of  a  condition  precedent,  for  which  there  could  be  no  compen- 
sation, it  would  be  giving  an  estate  against  the  intent  of  the  donor^ 
to  dispense  with  the  condition.  There  were  no  words  to  vest 
the  portions  in  the  daughters  till  a  marriage  with  consent ;  and 
he  ♦very jnuch  governed  his  opinion  by  the  particular  penning  of  ♦  jj 

the  deed,  which  had  made  this  a  condition  precedent ;  and  had 
vested  nothing  in  the  daughters  till  a  marriage  with  consent.  Up- 
on the  whole,  therefore,  he  was  of  opinion  that  a  condition  to 
marry  with  consent  was  a  lawful  one  ;  that  it  was  annexed  to 
these  portions  ;  that  it  was  a  condition  precedent ;  and  that 
nothing  could  vest  in  the  plaintiffs,  till  that  condition  was  per- 
formed. 
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Lord  Hardwicke  said  he  agreed  with  the  judges  in  opinion, 
and  held  that  nothing  was  more  fixed,  since  the  case  of  Pawlet 
V.  Pawlet,  than  that  portions  charged  on  land  would  not  vest 
till  the  time  of  payment  came,  which  in  this  case  was  not  till 
a  marriage  with  consent ;  therefore  there  was  no  rule  in  law 
or  equity  that  could  excuse  the  want  of  such  consent.  That 
there  was  no  such  rule  where  they  were  given  over,  had  heen 
clearly  proved  ;  and  the  ordering  that  the  estate  should  he  ex- 
onerated, he  thought,  was  equal  to  a  devise  over.  But  admit- 
ting that  there  was  no  devise  over,  then  the  question  would  he, 
whether  this  condition  was  in  terrarem  only.  He  said  he  did 
not  know  that  the  rule  obtained  so  generally  as  had  been  laid 
down  ;  he  had  understood  it  only  of  legacies,  and  not  of  por- 
tion^. These  portions  arose  out  of  land,  and  had  nothing  testa* 
mentary  in  them,  so  were  not  subject  to  the  jurisdiction  of  the 
ecclesiastical  court ;  nor  to  be  governed  by  the  rules  of  the 
civil  law ;  but  were  subject  only  to  the  rules  of  the  common 
law.  If  Sir  T.  Aston  had  expressly  limited  the  term  to  his 
daughters  on  their  marrying  with  consent  ;  the  term  could  nev- 
er arise,  until  they  were  so  married.  Why  had  he  not  the  same 
power  over  the  trust  of  the  term,  as  over  the  term  itself  1 — The 
decree  was  reversed. 

*58.  lu  a  subsequent  case  a  woman  devised  in  these  words — 
"provided  always,  and  it  is  my  will,  if  my  daughter  Mary 
marry  by  and  with  the  consent  of  the  trustees,  signified  in 
writing  before  such  marriage  had,  then  and  not  otherwise,  I 
give  and  devise  unto  my  said  daughter  Mary  the  sum  of  8001. ;" 
and  charged  all  her  real  estates  with  the  payment  of  her  debts 
and  legacies.  Mary  married  without  the  consent  of  the  trus- 
tees, and  died  soon  after ;  but  before  her  death  the  trustees  de- 
clared their  consent  and  approbation.  On  a  bill  filed  by  Re  j- 
nish  for  the  payment  of  this  legacy,  Lord  Hardwicke  said  ;  as 
Mary  married  without  the  consent  of  the  trustees,  their  con- 
sent or  approbation  afterwards  was  immaterial  because  no  sub- 
sequent approbation  could  amount  to  a  performance  of  the 
condition,  or  dispense  with  a  breach  of  it. 

If  the  legacy  was  to  be  considered  as  a  charge  orig^ally  up- 
on the  lands,  it  must  have  the  same  consideration  as  a  devise 
of  lands  would  have  :  in  that  case  nothing  could  be  clearer 
than  that  the  legacy  could  not  be  raised  ;  because  nothing  vested 
before  the  condition  performed. 

59.  The  Court  of  King's  Bench,  upon  a  case  lately  sent  oat 
of  Chancery,  was  of  opinion  that  a  condition,  restraining  a  la« 
dy  from  marrybg  a  native  of  Scotland,  was  good, 
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60.  Conditions  in  restraint  of  marriage  are  however  so  far  -^^  con- 
discouraged  bv  the  English  law^  that  they  are  construed  strict-  atricUy. 
ly,  in  favour  of  the  persons  on  whom  such  restraints  are  laid. 

61.  J.  S.    having  four    daughters,    A.  B.  C.  and  D.,  de-^Jj*^^^^- 
vised  several  parcels  of  his  estate  to  his  four  daughters  ;  and,  6  Via! 
among  other  devises,  he  gave  to  his  trustees  his  lands  in  E.  and  ^^  ^* 
F.,  in  trust  for  his  daughter  A.,  until  her  marriage  or  death; 

and  in  case  *she  married  with  the  consent  of  the  trustees,  then 
to  her  and  her  heirs ;  but  in  case  she  should  marry  without 
their  consent,  then  to  her  other  sisters  equally  between  them. 
Three  years  after  the  date  of  th#  will,  A.  married  with  the 
consent  and  approbation  of  her  father,  who  settled  upon  this 
marriage  part  of  the  lands  which  he  had  devbed  to  her,  and 
some  other  property.  A  year  after  J.  B.  died,  without  having 
altered  his  wiU  ;  it  was  objected  that  tbb  was  a  condition  pre- 
cedent, and  until  performance  the  estate  could  not  vest,  and  that 
equity  ought  not  to  aid  in  such  a  case. 

Lord  Cowper  held  that  by  the  marriage  with  the  consent  of 
the  father,  the  condition  was  dispensed  with,  and  the  devise  be- 
came absolute  :  for  conditions  of  this 'kind,  whether  precedent  or  - 
subsequent,  were  in  the  nature  of  penalties  or  forfeitures  ;  if 
the  substantial  part  and  intent  was  pei'formed,  equity  would 
supply  small  defects  and  circumstances  ;  and  favour  die  devi- 
see. Here  was  no  forfeiture  :  it  was  never  the  mtent  of  the 
testator  that  the  estate  should  be  taken  from  the  first  devisee, 
when  it  could  not  go  to  the  devisee  over  ;  and  be  let  to  descend 
to  the  heir  at  law.  p  b* 

62.  A  person  devbed  all  his  lands  to  one  Comyns  and  his  Couyni, 
heirs,  to  the  use  of  him  and  his  heirs,  in  trust  for  payment  of  ^o^^^U  164. 
debts;  and  afterwards  in  trust  for  his  grand-daughter  Mary, 

and  the  heirs  of  her  body,  remainder  to  Comyns  and  his  heirs , 
upon  condition  that  he  should  marry  the  testator's  grand- 
daughter Mary.  Comyns  offered  to  marry  the  lady,  but  she 
refused,  and  soon  after  married  another  person. 

Lord  Talbot  was  of  opinion  that  this  was  a  condition  subse-  J^aij  ▼•,l5ei* 
quent,  and  that  it  was  dispensed  with  by  the  refusal  of  the  A^k.  26  k 
lady. 

*63.  A   person  devised  his  estate  to  trustees,  to  the  use  of  his  *  26 

son  Robert  for  life,  remainder  to  the  wife  of  such  son  for  life,  ^*if  ▼•  ^^^' 
remainder  to  the  first  and  other  sons  of  his  said  son  in  tail ;  f^l% 
with  a  proviso  that  if  the  son  should  marry  any  woman  not  hav- 
ing  a  competent  marriage  portion,  or^  without  the  consent  and 
approbation  of  the  said  trustees,  their  heirs  and  assigns,  in  vnit- 
ing  under  their  hands  and  seals,  first  had  and  obtained ;  then 
bis  trustees,  immediately  after  the  decease  of  his  son,  should 
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stand  seised  of  ^e  premises,  to  the  use  of  the  testator's  two 
daughters  ;  and  he  declared  that  the  said  proviso  or  condition 
was  not  intended  by  him,  or  to  be  construed  or  taken  to  be 
in  terrorem;  but  a  condition  in  want  of  performance  whereof 
in  every  respect,  the  estate  should  in  no  case  be  vested  in  his 
son,  nor  the  heirs  of  that  marriage.  The  son  married  a  woman 
who  had  a  competent  portion,  but  without  the  consent  or  ap- 
probation of  the  trustees.  Upon  the  death  of  the  son,  the 
daughter  claimed  the  estate  under  the  condition  in  the  will. 

Lord  Mansfield — ^*  Conditions  in  restraint  of  marriage  are 
odious,  and  are  therefore  hild  to  the  utmost  rigour  and  strict- 
ness ;  they  are  contrary  to  sound  policy  ;  by  the  Roman  law 
they  are  all  void.  Conditions  precedent  must  previously  exist ; 
therefore  in  these  there  can  be  no  liberality,  except  in  the  con* 
4}truction  of  the  clauses.  But  in  cases  of  conditions  subsequent, 
it  has  been  established  by  precedents,  that  where  the  estate  is  not 
given  over,  they  shall  be  considered  as  only  in  terrorem.  This 
shews  how  odious  conditions  are  ;  for  in  reason  and  ailment 
the  distinction  between  being  and  not  being  limited  over,  is 
very  nice ;  and  a  clause  can  carry  very  little  terror  which  is 
•  27  adjudged  to  be  of  no  effect     If  the  ^estate  is  given  over,  such 

a  condition  cannot  be  got  over.  The  present  case  is  doubly 
in  terroreniy  and  made  so  by  adding  the  clause,  that  the  said 
proviso  or  condition  was  not  intended  by  him,  nor  to  be  con- 
strued or  taken  to  be  in  terrorem.  In  the  case  of  Daly  v. 
Clanrickarde  in  Chancery,  10th  December  1738,  the  condition 
was,  that  he  should  marry  illth  the  consent  of  trustees  ;  if  not, 
the  estate  was  given  over.  The  trustees  were  applied  to  ;  they 
offered  to  agree,  on  a  proper  settlement  being  made ;  the  mar- 
riage was  had  without  their  knowledge  ;  but  the  settlement 
being  aJRterwards  made,  their  conditional  consent  was  holden  to 
be  sufficient.  In  the  case  of  Bolton  et  ux.  v.  Humphries  et  aL 
20th  February,  1755,  in  Cane,  the  condition  was,  that  if  she 
married  with  the  consent  of  N.  H.  in  writing,  then,  &c.  and 
the  estate  was  given  over.  She  married  without  his  privity, 
.but  he  gave  his  consent  as  soon  as  he  knew  of  the  marriage. 
Lord  Hardwicke  held  this  a  sufficient  consent,  to  entitle  her 
io  the  real  and  personal  estate»  which  was  given  her  if  she 
married  with  the  consent  and  approbation  of  N.  H.  to  be  signi- 
fied in  writing.  I  mention  these  cases  to  shew  that  the  court 
ought  not  to  make  strides  in  favour  of  a  forfeitare.  There  can 
be  but  one  true  legal  construction  of  these  conditions,  and  there- 
fore it  must  be  the  same  in  the  Court  of  Chancery,  and  all 
the  other  courts  in  Westmmster  Hall.  The  meaning  of  the 
testator,  or  the  controul  which  the  law  puts  upon  his  meaning* 
cannot  vary,  in  what  court  soever  the  question  chances  to  be 
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determined.  In  the  present  case  the  forfeiture  is  so  cruel  as  to 
begin  with  the  innocent  issue  of  the  offender ;  who  is  to  have  it 
for  his  own  life  at  all  events.  This  testator  considered  money 
as  the  only  qualification  of  a  wife ;  but  he  still  means  to  leave 
it  to  the  judgment  *of  the  trustees,  *whether  there  might  not  *  28 

be  some  equivalent  for  money  :  he  only  meant  to  require  their 
sanction,  in  case  his  son  married  a  woman  without  a  compe- 
tent fortune.  This  is  undoubtedly  a  condition  precedent ;  it 
must  have  been  performed  before  the  son  could  take,  before  his 
interest  could  vest.  The  construction  must  be  to  vest  the  es- 
tate,- in  case  his  son  'married  a  woman  with  a  competent  for- 
tune, or^  bad  the  consent  and  approbation  of  his  trustees,  to  mar- 
ry a  woman  without  one.  The  blunder  is  in  the  penning  on- 
ly ;  the  meaning  is,  that  in  either  event  it  shall  vest  :  the 
performance  of  either  part  of  the  alternative  vests  the  estate. 
Here  is  no  objection  io  the  marriage,  and  one  of  the  trustees  is 
become  one  of  the  devisees  over ;  therefore  a  cause  of  objection 
ought  to  be  shewn,  otherwise  it  shall  be  considered  as  if  his  con- 
sent was  withholden  without  reason.  The  consequence  is,  that 
judgment  must  be  given  for  the  defendant" 

The  three  other  Judges  concurred  in  thinking  it   to  have 
been  the  intention  of  the  testator,  that  his  son's  complying  with 
either  part  of  the  alternative,  should  be  a  performance  of  the 
condition ;  that  he  did  not  incur  a  forfeiture,  unless  he  had  bro-  o^CallAgbftn 
ken  both  parts  of  it ;  and  that  conditions  in  restraint  of  mar-  ^^*^^P®^»  ^ 
riage  ought  to  be  construed  with  the  utmost  rigour  and  strictness. 

64.  In  a  modern  case  of  personal  property,  it  was  held  that  Scott  v. 
the  same  principles  of  policy  which  annul  conditions  that  tend  jar.^Arg. 
to  a  general  restraint  of  marriage,  will  favour  and  support  them,  JS^v  *'«^ 
when  they  merely  prescribe    such  provident  regulations  and 
sanctions,  as  tend  to  protect  the  individual  from  those  conse- 
quences to  which  an  overhasty,  rash,  or  precipitate  match  would  « 
probably  lead.    Therefore  if  the  conditions  are  only  such,  whereby 

a  marriage  is  not  altogether  prohibited,  ^but  only  in  part  restrain- 1  ^  29 

ed ;  as  in  respect  of  time,   place,  or  person  ;  then  such  condi- ! 
tions  are  good.     An  injunction  to  ask  consent  is  lawful,  as  not ! 
restraining  marriage  generally.     A  condition  prescribing  due 
ceremonies,  and  place  of  marriage,  is  good,  which  only  limits 
the  time  to  the  age  of  twenty-one,  or  any  other  reasonable  age, 
provided  it  be  not  used  evasively  to  restrain  marriage  generally,  ^j^j^,^, 

65.  A  condition  restraining  a  widow  from  marriage  gener-  b«  reftrained 

ally  is  good.  •  S^e.^"; 

66.  R.  H.  devised  certain  lands  to  his  wife  and  her  heirs  ^  Fitcb'attv! 
but  if  she  married  again,  then  he  devised  those  lands  to  his  f  g{"***ji-g 
daughter  in  fee.     The  wife  married  again  ;  it  was  adjudged  that 

the  estate  should  go  over  to  the  daughter. 
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Section  4. 

performed,  WITH  respect  to  £he  performance  of  a  condition  Lord 

1  Intt  219  fr.  Coke  says,  a  diversity  is  to  be  understood  between  conditions 
that  are  to  create  an  estate,  and  conditions  that  are  to  destroy  aa 
estate.  For  a  condition  that  is  to  create  an  estate  is  to  be  per- 
formed by  construction  of  law,  as  near  it  as  may  be,  and  accord* 
ing  to  its  intent  and  meaning,  albeit  the  letter  and  words  of  the 
o  condition  cannot  be  performed.     But  otherwise  it  is  of  a  condition 

^<i^  that  destroys  an  estate  ;  for  that  is  to  be  taken  strictly ;  unless 

it  be  in  certain  special  cases. 

2.  YHiere  a' literal  performance  of  a  condition  becomes  impos- 
sible, by  the  happening  of  some  future  ^event,  it  must  then  be 
pet  formed  as  near  the  intent  as  possible. 

3.  Thus  Littleton  says,  if  a  feoffment  be  made  upon  condi* 
tion  that  the  feoffee  shall  give  the  land  to  the  feoffor  and  his 
wife,  to  hold  to  them  and  to  the  heirs  of  their  two  bodies  en- 
gendered, and  for  default  of  such  issue,  the  remainder  to  the 
right  heirs  of  the  feoffor.  In  this  case,  if  the  husband  dies, 
living  the  wife,  before  any  estate  tcdl  made  unto  them,  then 
ought  the  feoffee  to  make  an  estate  to  the  wife,  as  near  to  the 
intent  of  the  condition  as  may  be  ;  that  is,  t6  limit  the  land  to 
the  wife  for  life,  without  impeachment  of  waste,  remainder  to 
the  heirs  of  the  body  of  her  husband^  on  her  begotten ;  remain- 
der to  the  right  heirs  of  the  husband. 
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4.  Wliere  there  is  a  condition  precedent  copulative,  the  whole 
must  be  performed  before  the  estate  can  arise. 

5.  Sir  H.  Wood,  recitii^;  the  intended  marriage  of  his  daugh-  ^*^^  ^• 
ter  with  the  Duke  of  Southampton,  limited  his  estate  to  the  use  ton^  s^Freem. 
of  himself  for  life,  remainder  to  the  use  of  trustees  and  their  heirs,  *^?*  ^p^^^- 
to  the  intent  that  in  case  the  Duke  of  Southampton  should  be 

married  to  his  daughter,  after  the  age  of  sixteen,  and  they  should 
have  issue  male,  then  the  trustees  and  their  heirs  should  dtand 
seised  of  the  premises  in  trust  for  the  duke,  during  his  Hfe. 
The  marriage  took  place  before  the  lady  was  sixteen,  but  she 
lived  to  that  age  and  died  without  issue.  The  question  was, 
whether  the  duke  was  entitled  to  an  estate  for  life. — It  was  de- 
creed  that  the  duke  was  entitled  to  an  estate  for  life  under  the  * 

settlement ;  but  this  decree  was  reversed  in  the  House  of  Lords,  Com.  R.  732. 
and  Lord  Chief  Baron  Comyns  says,  the  reversal  was  founded 
on  this,  that  the  words  were  plain  and  certain,  that  there  must       ^ 
*not  only  be  a  marriage,  but  also  issue  male.     And  when  a  con*  *  S2 

dition  copulative,  consisting  of  several  branches,  is  made  prece- 
dent to  any  use  or  trust,  the  entire  condition  must  be  perform^ 
ed ;  else  the  use  or  trust  can  never  arise  or  take  place.  And 
it  would  be  violence  to  break  the  condition  into  two  parts,  which 
was  but  one,  according  to  the  plain  and  natural  sense  of  it. 

6.  With  respect  to  the  person  who  may  perform  a  condition,  ^^^  ""■7 
it  is  a  general  rule  that  every  one  who  has  an  interest  in  the  ^  *"™*  *^ 
condition}  or  in  the  land  to  which  it  relates,  may  perform  it  i  inut  207  h. 
As  if  a  feoffee,  upon  condition  to  pay  at  Michaelmas  201.,  en- 
feoffs another  person  before  that  time,  the  second  ieofiee  may 

perform  the  condition.  ^  .         -.. 

Where  a  time  is  appointed  tor  the  performance  of  a  condition^ 
the  right  to  perform  it  will  descend  to  the  heir.  Thus  if  a  feoff- 
ment be  made  upon  condition  to  be  void,  if  the  feofibr  pays  a 
certain  sum  of  money  on  a  particular  day,  though  the  feoffor 
should  die  before  the  day  of  payment,  yet  his  heir  may  perform 
the  condition. 

8.  A  person  having  two  sons,  B.  and  C,  Revised  lands  to  w*'J"  ^' .|^ 
bis  vrife  for  life,  after  her  death  to  his  son  C.  and  bb  heirs  V  Eq.  106.  ' 
provided  that  if  B.  did,  within  three  months  after  Aq  death  of 
his  wife,  pay  to  C,  his  executors  or  administrators,  the  sum 
of  5001.  then  the  said  lands  should  go  to  B.  and  his  heirs. 
The  wife  lived  several  years^  and  during  h^r  life  B.  died,  leav-^ 
ing  J.  D.  his  heir  ;  who  not  being  heir  at  law  to  the  testator, 
the  question  was,  whether  he  could,  after  the  death  of  the  wife, 
perform  the  condition.  And  thougk  it  was  objected  that  this 
being  a  condition  precedent,  and  merely  personal  in  B.  who  l^ad 
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^  SS  neither  JUS  in  re  nor  adremy  and  could  not  ^therefore  release 

or  extinguish  the  condition,  consequently  that  his  heir  could  not 
perform  it  after  bis  death ;  yet  it  was  held,  and  so  decreed, 
that  the  possibility  of  performing  this  condition  was  an  interest 
or  right,  or  scintiUa  jurisy  which  rested  in  B.  himself,  and  de- 
scended to  his  heir,  who  might  perform  it. 

9.  But  where  the  words  of  a  condition  are  general,  and  no 
time  is  specified  for  the  performance  of  it,  such  a  condition  must 
be  performed  by  the  party  to  whom  it  is  reserved,  and  not  by 
his  heir. 

10.  Thus  Littleton,  $  337,  says,  where  a  feofiment  is  made 
upon  condition,  that  if  the  feoffor  pays  a  certain  sum  of  money 
to  the  feoffee,  then  it  shall  be  lawful  for  the  feoffor  and  h^ 
heirs  to  enter.  In  this  case,  if  the  feoffor  dies  before  the  pay- 
ment is  made,  his  heir  cannot  perform  the  condition. 

At  what  11,  Where  a  particular  time  is  appointed  for  the  perform- 

'"^*'  ance  of  a  condition,  it  must  be  performed  at  or  before'  that 

'   time.     But  where  no  particular  time  is  appcxnted,  the  person 

to  whom  the  condition    is  reserved,    must,    in  some    cases, 

perform  it  within  a  reasonable  and  convenient  time;  and  in 

other  cases  he  may  perform  it  at  any  time  during  his  life.     But 

Lit  §      .       j£  1^^  ^^g  without  performing  it,  the  right  is  not  transmitted  to 

his  heir. 
2  And.  73.  12.  Thus  if  a  feoffinent  be  made  upon  condition,  that  if  the 

feoffee  does  not  pay,  &c.  it  shall  be  lawful  for  the  feoffor  to 
re-enter  ;  the  money  ought  to  be  paid  to  the  feoffor  in  convenient 
time,  for  it  is  not  reasonable  that  the  feoffee  shall  have  the  benefit 
.  of  the  land,  andliot  pay  the  money.  But  if  the  condition  be, 
that  if  the  feoffor  pays,  &c.  he  may  re-enter ;  the  feoffor  has 
time  to  pay  during  Ins  life,  because  the  other  has  the  profit  of 
the  land,  and  has  no  loss  by  the  nonpayment. 
*  34  ♦IS.  Where  a  particular  place  is  appointed  for  the  perform* 

Piace!^^  ance  of  a  condition,  the  party  who  is  to  perform  it  must  come 
1  RoU.  Ab«  to  that  place  ;  for  the  person  to  whom  the  condition  is  to  be 
^^*  performed  is  not  obliged  to  accept  of  the  performance  ebe^ 

where :  he  may  however,  if  he  pleases,  accept  of  the  perform- 
ance at  another  place,  and  such  acceptance  will  be  good. 
Lit  1 340.  14. .  If  no  particular  place  be  appointed  for  the  performance 

1  Instsio.  b.  q(^  condition,  and  the  condition  be,  that  the  feoflfee  shall  pay  a 
sum  of  money :  in  that  case  the  feoffee  must  seek  for  the  person 
to  whom  the  money  is  to  be  paid,  if  he  be  witlun  the  realm :  if 
he  b  out  of  the  reaJm,  then  it  is  not  incumbent  on  the  feoffee 
to  seek  him,  nor  is  the  condition  broken. 
s^itoQ.  260  16.  Wher«  the  condition  is,  to  deliver  twenty  quarters  of 
wheat,  or  twenty  loads  of  timber,  or  such  like,  the  feoffor  is  not 
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bound  to  carry  the  same  about,  and  seek  the  feoffee ;  but  the 
feoffor  must,  before  the  day,  go  to  the  feoffee,  and  learn  where 
he  will  appoint  to  receive  it,  and  there  it  must  be.delivered. 

16.  Where  an  estate  is  given  upon  condition,  the  taking  pos*  who  ar^ 
session  of  the  land  to  which  the  condition  is  annexed,  binds  to  ^^H."^  ^? 
the  performance  of  the  condition,  even  though  such  performance  ^™  ^ 
should  be  attended  with  a  loss. 

17.  An  estate  being  devised  to  Christ's  Hosjntal,  on  condi-  Mi.  Gkn.  r. 
tion  of  maintaining  six  children  from  a  particular  parish  :  the  ^^^^^^^^ 
hospital  having  taken  possession  of  the  estate,  the  rents  at  first  chm.*R.  IS5. 
proved  insufficient  to  mmntun  six  children,  so  that  the  hospital 

had  only' maintained  three  ;  and  an  account  having  been  eidiib- 

ited  to  Ihe  governors,  the  latter  had  been  satisfied.     But  upon 

^ng  the  information,  it  was  iound  that  there  had  been  a  mis- 

tsdce  in  the  account,  the  rents  not  having  been  expended,  and  it 

appeared  that  *they  had  become  sufficient  to  maintain  the  whole  *  35 

number. 

Lord  Thurlow  said,  that  whether  the^  rents  were  or  were  not 
sufficient  to  maintain  the  number,  the  hospital,  having  taken  pos- 
session of  the  estate,  was  bound  to  perform  the  condition  ;  and  y  ^^''* 
that  they  should  have  considered  of  that  previous  to  taking  pos-  3*  Vei.  633.* 
session. 

18.  If  an  estate  be  made  to  a  married  woman  upon  condition,  L^^'  ^^ 
she  will  be  bound  to  perform  it,  because  this  does  not  charge 

her  person,  but  the  land.  So  if  an  estate  be  made  to  an  infant, 
upon  an  express  condition,  the  infiuit  wOI  be  bound  to  perform 
it.  And  if  an  estate  be  made  to  a  person  in  fee  upon  condition, 
his  heir,  in  case  of  his  death,  though  he  be  within  age,  shall  be 
bound  by  the  condition. 

19.  When  a  condition  is  performed,  it  is  tiienceforth  entirely  ^J5p^*,^[^ 
gone  ;  and  the  thing  to  which  it  was  annexed  becomes  absolute  of  a  Condi- 
and  unconditioniil.  ^^^ 

We  have  seen  that  this  was  the  principle  adopted  by  the  Tit  £  c.  1. 
judges  in  the  construction  of  a  gift  to  a  man  and  the  heirs  of  his 
body.  But  the  statute  de  danU  took  away  that  construction,  and 
declared  that  this  kind  of  estate  should  descend  to  the  heirs  of 
the  body  only  of  the  grantee  ;  and  that  there  remained  a  rever- 
sion in  the  grantor  ;  not  a  right  of  entry  for  a  condition  broken.  ^^^^^  excwiti 

20.  There  are  several  circumstances  which  will  excuse  the  th«  Non^per^ 
non-performance  of  a  condition.  Thus,  where  the  performance  fj*cowiiti2D. 
of  it  becomes  impossible  by  the  act  of  God,  it  is  excused.  i  iMt.  20S  «» 

21 .  A  person  devised  his  estate  to  his  eldest  daughter,  upon  5^,^^'J^. 
condition  she  would  marry  his  nephew,  on  or  before  she  attained  How«ii, 
the  age  of  21  years.    The  nephed  di^d  young,^  and  the  daugh-  *  SaUt.  no. 
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ter  never  refused,  nor  was  ever  required  to  marry  hiro«     Ad- 
^  36  judged  that  *the  condition  was  not  broken,  having  become  im- 

possible by  the  act  of  God. 
1  Inst,  206  a,      22.  Where  the  performance  of  a  condition  becomes  impossi- 
ble by  the  act  of  God  ;  if  it  is  precedent,  no  estate  will  vest ; 
but  if  it  be  subsequent,  the  estate  becomes  absolute 

23.  Where  the  performance  of  a  condition  becomes  impossi- 
ble by  the  act  of  the  person  who  created  it,  the  estate  becomes 
absolute. 

24.  Vincent  Darley  devised  his  estate,  called  Battins,  to  his 
sister,  for  her  life.  He  also  gave  her  the  rents  and  profits  of 
all  his  chattel  estates  for  so  many  years  as  she  should  Uve,  and 
she  should  choose  to  reside  at  Battins. 

The  testator  afterwards  revoked  the  devise  of  the  estate  of 
Battins,  and  it  was  resolved  that  the  devisee  was  entitled  to  tHe 
benefit  of  the  chattel  estates,  discharged  firom  the  condition  of 
living  at  Battins ;  which  the  revocation  had  put  out  of  her 
power. 

25.  If  a  condition  consists  of  two  parts,  of  which  one  w«s 
impossible  to  be  performed  at  the  time  when  it  was  created,  yet 
the  other  must  be  performed,  and  the  performance  of  the  part 
which  is  possible  will  be  sufficient. 

26.  But  where  a  condition  consists  of  two  parts  in  the  dis- 
junctive, and  the  party  has  an  election  which  of  them  to  per- 
form, and  both  are  possible  at  the  time  of  creating  the  con- 
dition, but  one  of  them  becomes  after  impossible  by  the  act  of 
God  ;  this  will  excuse  Uie  performance  of  that,  and  also  of  the 
other  ;  for  otherwise  the  election  would  be  takeii  away  by  the 
act  of  God. 

27.  In  a  subsequent  case  it  was  said  by  the  Court  of  Com- 
mon Pleas — ^'That  the  rule  and  reason  in  Laughter's  case 
ought  not  to  be  taken  so  largely  as  *Lord  Coke  has  reported, 
but  according  to  the  nature  of  the  case." 

24f .  28p  a  condition  may  also  be  excused  by  the  default  of  the 

1  RoU.  Ab.  person  to  whom  it  is  to  be  performed,  viz.  by  tender  and  refu« 
sal.  It  is  also  excused,  1.  by  his  absence  in  those  cases 
where  his  presence  is  necessary,  for  the  performance  of  it ;  2. 
by  his  obstructing  or  preventing  the  performance  of  it ;  S.  by 
his  neglecting  to  do  the  first  act,  if  it  be  incumbent  on  him  to 
do  it. 
Bro.  kh.  Tit.  29.  Thus  if  a  man  be  bound  to  build  a  house,  &c. .  he  wiU  be 
Goven.pl.3h  excused,  if  the  person  to  whom  he  is  bound  prevents  him  from 
building  it,  either  by  any  act  of  his  own,,  or  by  any  act  of  a  stran- 
ger, by  his  command. 
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50.  The  condition  of  a  bond  was,  that   A.    and    his  wife  w*J"i"<^  ▼• 
should,  in  Easter  tenn  next  after  the  date  of  the  bond,  levy  a  43.  ' 
fine  to  B.     Lord  Hobart  said,  that  in  this  case  B.   was  bound 

to  sue  out  a  writ  of  covenant,  otherwise  the  condition  was  not 
broken. 

51.  In  an  action  for  debt  for  5001.,  the  penalty  for  articles  shore,  1  Hen. 
of  agreement.     The   declaration  stated  the  agreement  to  have  Black.  270. 
been,  that.  Shore,  the  defendant,  was  to  purchase  of  the  Duke 

of  St.  Albans  (the  plaintiff)  a  farm,  at  the  price  of  2,594Z., 
which  was  to  be  psud  at  Lady-day  then  next,  in  the  following 
manner: — The  Duke  was  to  accept  of  a  conveyance  of  certain 
estates  of  Shore,  at  the  price  of  1,8402.  which  he  was  to  con- 
vey at  the  expence  of  the  duke,  and  the  duke  to  make  a  good 
title  to  Shore  at  Shore's  expence,  who,  on  executing  the  convey- 
ances, was  to  receive  the  rest  of  the  purchase  money  :  all  tim- 
ber, trees,  elms,  and  willows,  which  then  were-upon  any  of  the 
estates,  to  be  valued,  and  the  prices  thereof  to  be  paid  by  the  res- 
pective purchasers.  It  was  also  agreed,  that  in  case  the  duke 
should  not  be  enabled  *to  make  a  good  title  to  the  estate  before  «  53^ 
the  24th  of  March,  the  agreement  should  be  void. 

The  defendant,  Shore,  pleaded  that  the  duke  was  not  capable, 
ready,  and  willing  to  make  a  good  title  to  the  said  farm ;  and 
farther,  that  the  said  duke  had  cut  down  divers  trees  on  the  said 
farm,  which  by  the  agreement  were  to  be  valued,  whereby  the 
duke  disabled  himself  from    performing  his  agreement ;    for 
which  reason  the  defendant  declined  and  refused  to  carry  the 
articles  into  execution.     Replication ;  issue  on  the    first  plea, 
and  general  demurrer  on  the  second.     Lord  Loughborough  said 
it  was  clear,  that  unless  the  plaintiff  had  done  all  that  was  in- 
cumbent on  him  to  do,  in  order  to  create  a  performance  by  the 
defendant  (if  he  might  use  the  expression,)  he  was  not  entifled  to 
maintain  the  action.     If  he  had  not  set  forth  a  sufficient  title, 
judgment  must  be  against  him,  whatever  the  plea  was  ;  and  if 
the  plea  was  a  good  bar,  the  same  consequence  would  follow. 
That  it  was  argued  on  the  part  of  the  plaintiff,  that  the  agree- 
ment respecting  the  trees  was  not  a  condition  precedent ;  and 
therefore  a  breach  of  that  agreement  could  not  be  pleaded  in  bar  |  n^  Biaclc. 
of  the  action.     In  support  of  this  ailment  the  case  of  Boone  v.  R.  373  n. 
Eyre  was  cited ;  but  in  that  case,  though  the   Court  of  King's 
Bench  held  the  plea  insufficient,  yet  they  laid  down  a  clear  and 
well-founded  distinction,  that  where  a  covenant  went  to    the 
whole  ofthe  consideration,  on  both  sides,  there  it  was  a  condi- 
tion precedent ;  but  where  it  did  not  go  to  the  whole,  but  only 
to  a  part,  there  it  was  not  a  condition  precedent,  and  each  party 
tnust  resort  to  his  separate  remedy ;  for  this  plain  reason,  be- 
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cause  the  damages  might  be  unequal.  Then  the  question  was, 
"whether  the  covenant  of  die  pluntiff  went  to  the  whole  consider* 

*  39  ation  of  that  wUch  was  to  be  done  by  *the  defendant.     The 

•  duke  clearly  covenanted  to  convey  an  estate  to  the  defendant^ 
in  which  all  the  timber  growing  on  the  estate  was  necessarily 
included  :  the  timber  was  not  disjoined  from  the  estate  by  a  sep* 
arate  valuation  ;  it  was  expressly  agreed  that  all  trees,  &c. 
which  then  were  upon  any  of  the  estates  should  be  valued,  but 
it  was  not  to  be  permitted  to  a  party  contracting  to  convey  land, 
which  included  the  timber,  by  his  own  act,  to  alter  the  nature 
of  it,  between  the  time  of  entering  into  the  contract,  and  that  of 
performing  it.  There  might  be  cases  where  the  timber  growing 
on  an  estate  was  the  chief  inducement  to  a  purchase  of  that  es- 
tate :  but  it  was  not  necessary  to  inquire  whether  it  was  the 
chief  inducement  to  a  purchase  or  not ;  for  if  it' might  be  in  any 
sort  a  consideration  to  the  party  purchasing  to  have  the  timber, 
the  party  selling  ought  not  to  be  permitted  to  alter  the  estate,  by 
cutting  down  any  of  it.  This  was  not  an  action  of  covenant 
where  one  party  had  performed  his  part,  but  was  brought  for 
a  penalty,  on  the  other  party  refusing  to  execute  a  contract 
But  to  entitle  the  party  brining  the  action  to  a  penalty,  be 

Hard  r.        ought  punctually,  exactly,  and  literally  to  complete  his  part 

Ea*?^6i9*  ^  ^^^  court  was  therefore  of  opinion  that  the  plea  was  a  good  bar 
*      '      to  the  action  :  and  on  this  gave  judgment  for  the  defendant. 

Equity  re-         32.  The  Court  of  Chancery  has  in  many  cases  interposed 

haves  against  ^  -.       ^    ^t       •  c  ^u  1         •  *   x      *i. 

CondiUons.  to  moderate  the  ngour  of  the  common  law,  m  respect  to  the 
breach  of  conditions  ;  upon  the  principle  that  equity  ought  to 
relieve  against  all  forfeitures  and  penalties,  wherever  a  compen- 
sation can  be  made.  It  was  however  formerly  held  that  a 
court  of  equity  could  not  relieve  against  a  condition  precedent ; 
but  that,  in  the  case  of  a  condition  subsequent,  it  was  other- 
^  wise.     It  is  however  now  settled,   *that  the  substantial  differ- 

AngXi**  ^'  ^^^^  which  governs  the  interference  of  courts  of  equity  in  cases 
Vem.  232.  of  conditions,  is  not  whether  the  condition  be  precedent  or  sub- 
Cage  T.  Ruf.  sequent,  but  whether  a  compensation  can  or  cannot  be  made. 
mU,  2  Vent  S3.  A  married  woman  having  a  power  to  dispose  of  lands, 
^^-  devised  them  to  her  executors,  to  pay  SOOl  out  of  them  to  her 

son  ;  provided  that  if  the  father  gave  not  a  sufficient  release  of 
certain  goods  to  her  executors,  then  the  devise  of  the  500/. 
should  be  void,  and  it  should  go  to  the  executors.  After  the 
death  of  the  testatrix,  a  release  was  tendered  to  the  father, 
which  he  refused  to  execute.  On  a  bill  brought  by  the  son 
against  the  executors  and  the  father,  the  father  answered,  that 
he  was  then  ready  to  release,  though  for  some  reasons  he  had 
before  refused ;  whereupon  the  court  decreed  the  payment  of 
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the  500/.,  and  said  it  was  the  standing  rule  that  a  forfeiture 
should  not  bind>  where  a  thing  might  be  done  after  ;  or  a  com- 
pensation made  for  it. 

34.  A  person  devised  lands  to  J.  B.  upon  condition  to  pay  Orimiton*  r. 
20,000/.  to  his  heir  at  law,  viz.  1,000/.  per  annum  for  the  ^"^'^jg^ 
first  sixteen  years,  and  2,000/.  per  annum  aAer,  till  the  whole 

should  be  paid.  The  heir  entered  fot  the  nonpayment  of  one 
of  the  sums  of  1,000/.  Decreed  that  J.  B.  should  be  relieved 
upon  payment  of  the  1,000/.  with  interest :  the  court  declaring, 
that  wherever  it  could  give  satisfaction  or  compensation  for  the 
breach  of  a  condition,  it  would  relieve. 

35.  A  person  having  three  daughters,  devised  lands  to  his  Woodman  r. 
eldest    daughter,  upon  condition    that  she  would,  within  six  v^^%*g 
months  after  the  testator's  death,  pay  certain  sums  to  her  two 

asters ;  if  she  failed,   then  he  devised  the  lands  to  his  second 
daughter,  on  the  like  condition.     The  court  said,  it  would  en- 
*  large  the  time  *of  payment,  though  the  lands  were  devised  over ;  #41 

and  that  in  all  cases  which  lay  in  compensation,  the  court  might 
dispense  with  the  time,  even  in  the  case  of  a  condition  prece- 
dent. 

36.  A  person  devised  lands  to  his  kinsman  J.  S.,  paying  Bara'aTdittoE 
1,000/.  a-piece  to  his  two  daughters,  who  were  his  heirs  at  J;  ^^"Ses 
law.     J.  S.  made  default,  ^and  the  daughters  recovered  the  lands 

in  ejectment.    It  was  decreed  that  the  heir  of  J.  B.  should  be 
'  -  relieved,  on  payment  of  the  principal  and  interest,  though  in 
favour  of  a  volunteer,  and  to  the  disherison  of  the  heir. 

37.  Where  there  can  be  no  compensation  in  damages,  a  court  ^^J?  ^^^ 
of  equity  will  not  relieve.  liare. 

38.  A  person  made  a  lease,  with  a  condition  of  re-entry  if  ^  ^ 
the  lessee  aliened,  or  assigried  it  without  licence ;  the  lessee  Mocato,  9 
did  assign  it  without  licence:  the  court  said  thiswas  a  forfeit- ^®^*  ^^^ 
lire,  against  which  it  could  not  relieve,  because  it  was  unknown 

what  should  be  the  measure  of  the  damages ;  for  the  court  nev- 
er relieved,  but  in  those  cases  where  it  could  give  some  com- 
pensation, and  where  there  was  some  rule  to  be  the  measure  of 
such  damages,  to  avoid  being  arbitrary. 

39.  Where  there  is  no  ground  for  the  interference  of  a  court 
of  equity  to  relieve  against  a  condition,  and  an  estate  is  limited, 
defeasible  upon  the  breach  of  a  condition,  the  Court  of  Chan-    . 
eery  will  decree  a  recii^nveyanoe. 

40.  A  proviso  was  inserted  in  a  marriage  settlement,  that  if  g^^*  ^^j,^, 
the  intended  marriage  took  effect,  and  the  intended  wife  should  r.  43.  Prac. 
not,  when  she  came  of  age,  by  fine  or  otherwise,  join  in  charg-  '"  Cha.  387. 
ing  an  estate  to  which  she  was  entitled  with  9,000/.  then  the 
settlement  was  to  be  void.    The  piarriage  took  effect ;  but  the 
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♦  42  wife  finding,  when  she  came  of  age,  that  her  own  ^estate  was 

of  greater  value  than  the  jointure,  she  and  her  husband  refused 
to  join  in  charging  it  with  S,OOOI.  Whereupon  a  bill  was 
brought  to  have  a  reconveyance,  which  was  decreed ;  and  an 
account  of  the  rents  and  profits  directed  from  the  time  of  the 
refusal ;  but  no  costs  on  either  side ;  for  this  was  not  a  con- 
dition precedent,  but  subsequent  to  the  vesting  of  the  estates  in 
the  defendant 

fo^riTc^Dd?       ^^'  Upon  breach  of  a  condition,  the  feoffor  or  grantor,  or 

tion  broken,  bis  heir,  becomes  entitled  to  the  estate  to  which  such  condition 
was  annexed :  in  the  case  of  freeholds,  the  only  mode  by  which 

1  Inst.  218  a.  advantage  can  be  taken  of  the  breach  of  a  condition  is,  by  en- 
try;  or  if  that  should  be  impossible,  then  by  claim :  because 
the  solemnity  of  a  feoffment,,  with  livery  of  seisin^  can  only  be 
defeated  by  an  act  of  equal  notoriety. 

Adams,  2  42.  An  entry  by  a  stranger,  on  behalf  of  the  person  entitled 

Stra.  1128.  to  enter,  b  good  without  any  authority;  provided  it  be  assent- 
ed to  afterwards  by  the  person  entitled. 

1 1nst  218  0*      43.  In  the  case  of  advowsons,  rents,  commons,  remainders 
and  reversions,    where  no  entry  can  be  made,    there  must 
be  a  claim ;  which  must  be  made  at  the  church,  or  upon  the 
land. 
^^  '  44.  In  all  cases  where  the  crown  is  entitled  to  land  upon  the 

breach  of  a  condition,  an  office  countervails  an  entry. 

« 350.  ^^'  Littleton  has  stated  the  following  case,  in  wluch  no  en- 

try is  necessary : — ^Where  land  is  granted  to  a  man  for  term 
jof  five  years,  with  a  condition,  that  if  he  pays  the  grantor  with- 
in the  two  first  years  forty  marks,  that  then  he  shall  have  the 
fee,  or  otherwise  but  for  five  years;  and  livery  of  seisin  is 
-  made  by  force  of  the  grant.     No)^  the  grantee  has  a  fee  simple 

*  43  conditional,   and  if  he  does  not  pay  the  forty  marks   *witlnn 

the  time,  then  the  fee  and  the  freehold  shall  be  adjudged  to  be 
in  the  grantor,  without  entry  or  claim,  because  the  grantor 
cannot  immediately  enter,  for  the  grantee  is  still  entitled  to  hold 

I  Inst.  218  a.  the  lands  for  three  years.  And  Lord  Coke  observes  on  this 
case,  that  "  seeing  by  construction  of  law  the  freehold  and 
inheritance  passeth  maintencmt  out  of  the  lessor ;  by  the.  like 
construction  the  freehold  and  inheritance,  by  the  defiiult  of  the 
lessee,  shall  be  revested  in  the  lessor  without  entry  or  claim." 

Idsm.  „  4g^  Lord  Coke  has  also  stated  two  cases  where  no  entry  is 

necessary :  1.  If  a  person  grants  a  rent-charge  out  of  his  lands* 
upon  condition  ;  there,  if  the  condition  is  broken,  the  rent  wiQ 
be  extinct,  because  the  grantor  being  in  possession,  need  not 
make  a  claim  upon  his  own  land ;  therefore  the  law  will  ad- 
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judge  tiie  rent  void,  mthout  any  claim.  2.  If  a  man  makes  « 
feoflGoaent  in  fee,  upon  condition  that  the  feoffee  8haD  pay  201. 
on  a  particular  day,  and  before  the  day  the  feoffee  lets  the  land 
to  the  feoffor  for  years,  reserving  rent ;  and  afterwards  &ils  of 
payment,  the  feoffor  shall  retain  the  land,  for  he  could  noC^enter, 
being  himself  in  possession. 

47.  There  ^is  however  a  distinction  between  a  condition  that 
requires  an  entry,  and  a  limitation  that  determines  thcestate  ipso  i^^^  |  ^. 
facto  without  an  entry  ;  of  which  an  account  will  be  given  here* 

after. 

48.  Where  an  estate  for  years  determines  by  a  condition,  np  Plowd.  14S. 
entry  is  necessary.     Thus  if  a  person  demises  lands  for  years, 

upon  condition  that  if  the  lessor  pays  to  the  lessee'  10/.^  his  es-   q^,  ^ 

tate  shall  cease.    There  if  the  lessor  performs  the  condition, 

the  estate  of  the  lessee  is  immediately  determined  without  any  Vid«Tit.3. 

entry. 

49.  It  has  been  stated  that  the  benefit  of  a  condition  can  oijly  ii^ioMay 
be  reserved  to  the  feoffor,  donor,  or  ^lessor,  and  their  heirs.     It  ent^r 

is  a  rule  of  the  common  law  that  no  one  can  take  advantage  of  «  \a 

the. breach  of  a  condition  expressed,  but  parties  and  privies  in 

right  and  representation,  as  heirs,  executors  or  administrators 

of  natural  persons,  and  the  successors  of  bodies  politic.     Bo 

that  neither  privies  nor  assignees  in  law,  as  lords  by  escheat ; 

nor  privies  in  estate,  as  persons  in  remainder  or  reversion,  could  j^^.  I  349. 

formerly  enter  for  a  condition  broken. 

50.  It  should  however  be  observed,  that  in  the  case  of  con* 
ditions  implied,  or  in  law,  privies  and  assignees  in  law  may 

enter  for  a  condition  broken.  Thus  Lord  Coke  says,  if  a  man  ^  *  '' 
makes  a  lease  for  Ufe,  there  is  a  condition  in  law  annexed  to  it, 
that  if  the  lessee  creates  a  greater  estate,  &c.  then  the  lessor 
may  enter.  Of  this  and  the  like  conditions  in  law,  which  give 
an  entry  to  the  lessor,  not  only  the  lessor  himself  and  his  heirs 
may  take  the  benefit,  but  also  bis  assignee,  and  the  lord  by  es- 
cheat. 

51.  None  but  the  heir  at  common  law  can  enter  for  a  condi*  I^m*  ^^' 
tion  broken.     Thus  if  a  person  seised  of  lands  in  right  of  his 
mother,  makes  a  feoffment  in  fee  of  them  upon  condition,  and 

dies,  and  afterwards  the  condition  is  broken,  the  heir  on  the 
part  of  the  father  shall  enter  ;  for  though  the  estate  does  not  de- 
ieend  to  him,  yet  the  right  of  entry  for  the  condition  broken, 
which  was  created  by  the  feoffment,  and  reserved  to  the  feoffor 
and  his  heirs,  descended  on  him.  But  when  he  has  entered,  the 
heir  on  the  part  of  the  mother  may  enter  upon  him.  ;, 

52.  If  a  condition  be  annexed  to  an  estate  held  m  gavelkind,  ^9*^^' 
and  is  broken,  the  heir  at  common  law  must  enter  for  the  Godb.  3. 
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breach  ;  but  after  such  entry,  all  the  younger  sons  sha&  enjoy 
the  estate  with  him. 
^  45  *53.  Upon  the  dissolution  of  the  monasteries  by  King  Hen- 

rI*"I2>***^  ry  VIII.  most  of  their  estates  were  granted  to  private  persons, 
who  could  not  take  advantage  of  the  conditions  contained  in  the 
leases  which  had  been  formerly  made  of  them.  This  produced 
the  statute  S2  Hen.  Till.  c.  34.  reciting  that  divers  persons 
had  leased  manors,  &c.  for  life  or  lives,  or  years,  by  writing, 
containing  certain  conditions,  covenants,  and  agreements ;  and 
reciting  that,  by  the  common  law,  no  stranger  to  any  condition 
or  covenant  could  take  advantage  thereof,  &c.  It  is  enacted, 
^*  That  all  persons  and  bodies  politic,  their  heirs,  successors 
and  assigns,  which  have,  or  shall  have,  any  gift  or  grant  of  the 
king,  of  any  lordships,  manors,  lands,  &c.  which  did  belong  or 
.appertain  to  any  of  the  monasteries,  &c.  or  winch  belonged  to 
any  other  persons,  &c.  and  also  all  other  persons,  being  gran- 
tees or  assignees  to  the  king,  or  to  any  other  person  or  persons, 
and  the  heirs,  executors,  successors,  and  assigns  of  every 
of  them,  shall  and  may  have  the  like  advantage  by  entry  for 
non-payment  of  rent,  for  doing  waste,  or  other  forfeiture ;  and 
the  same  remedy,  by  action  only,  for  not  performing  other  con- 
ditions, <iovenants,  and  agreements  contained  in  the  said  leases, 
against  the  lessees  and  grantees,  their  executors,  administra- 
tors, and  assigns,  as  the  lessors  and  grantors  ought,  should,  or 
might  have  had  at  any  time  or  times.". 

'   54.  Lord  Coke  states  the    following  resolutions  and  judg- 
HiUv.  ments  made  upon  this  statute.     1.  The  statute  is  general,  viz. 

S'*"frift7  ^^^  ^^  grantee  of  the  reversion  of  every  common  person,  as 
well  as  of  the  king,  shall  take  advantage  of  conditions.  S.  It 
OL  /;  L'  <.  '  j  extends  to  grants  made  by  the  successors  of  the  king,  though  the 
»  ^g  ^  king  be  only  named  in  the  act.  3.  Where  the  statute  speaka 
of  lessees,  the  same  does  not  extend  to  gifts  in  tail.  *4.  Where 
the  statute  speaks  of  grantees  and  assignees  of  the  reversion,  an 
assignee  of  part  of  the  estate  of  the  reversion  may  take  advan- 
tage of  the  condition.  5.  A  grantee  of  part  of  the  reversion 
shall  not  take  advantage  of  the  condition.  6.  Where  the  les- 
sor bargains  and  sells  the  reversion  by  deed  indented  and  en- 
.  rolled,  the  bargainee  is  not  in  the  ftr  by  the  bargsanor,  and  yet 
he  is  an  assignee  within  the  statute.  So  if  the  lessor  grant  the 
reversion  in  fee,  to  the  use  of  A.  and  his  heirs,  A.  is  a  sufficient 
assignee  within  the  statute,  because  he  comes  in  by  the  act  and 
Gmitation  of  the  party ;  albeit  he  is  in  the  fOBty  and  the  words 
of  the  statute  are,  ^*  to  or  by''-— and  they  are  assignees  to  him, 
diough  they  be  not  by  him.  But  such  as  cooie  in  merely  by  act 
of  law,  as  the  lord  by  escheat,  or  the  like,  shall  not  take  benefit 
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by  this  statute.  7.  Although  the  vords  of  the  statute  are,  for 
Bon-payment  of  rent,  or  for  doing  waste,  or  other  forfeiture,  yet 
the  grantees  or  assignees  shall  not  take  benefit  of  every  forfeit- 
ure by  force  of  a  condition^  but  only  of  such  conditions  as  either 
are  incident  to  the  reversion,  as  rent ;  or  for  the  benefit  of  the 
estate,  as  for  not  doing  waste,  for  keeping  the  houses  in  repair, 
or  such  like  :  and  not  for  the  payment  of  any  sum  in  gross,  or 
things  of  that  nature. 

66.  Whete  a  person  enters  for  a  condition  broken,  the  es-  ^ctofaa 
tate  becomes  void  ab  initio  ;  the  person  who  enters  is  again  Condiiion 
seised  of  bis  original  estate,  in  the  same  nla^neras  if  he  had  ^>^k«ii.Ut. 
never  conveyed  it  away.     And  as  the  entry  of  the  feofiTor  on  the  \  inst.  202  a. 
ieofifee  for  a  condition  broken  defeats  the  estate  to  which  the 
condition  was  annexed,  so  it  defeats  all  rights  and  incidents  an<» 
nexed  to  that  estate  ;  together  with  all  charges  and  incumbran- 
ces created  by  the  feo£fee  during  *his  possession  :  for,  upon  tibe  ^  ^'^ 
entry  of  the  feoffor  he  becomes  seised  of  an  estate  paramount 
to  that  which  was  subject  to  those  charges. 

66.  Thus  if  a  person  having  an  estate  on  condition  grants  %  ^  ^^    - 
rent-charge  out  of  the  land,  or  acknowledges  a  statute  or  judg- 
ment, and  afterwards  the  condition  is  broken,  for  the  breach  of 
which  the  feoffor  enters  ;  he  shall  avoid  all  those  incumbrances. 

67.  So  if  a  man  seised  of  a  conditional  estate  marries,  after  iRoll.  Ab. 
which  the  condition  is  broken,  and  the  grantor  enters  for  the 
breach,  he  will  avoid  the  wife's  title  to  dower. 

68.  Although  in  general  a  person  who  enters  for  a  condition  t  Inst.  SOS  «. 
broken  becomes  seised  of  his  o}d  estate,  yet  Lord  Coke  men- 
tions some  cases  where  this  cannot  be,  on  account  of  the  altera- 

tions  which  have  happened  in  the  mean  time.- 

69.  An  entry  for  a  condition  broken  does  not  defeat  copyhold  D^i  n«t  d«« 
grants  :  therefore  if  a  person  makes  a  feojBGaient  in  fee  of  a  ma-  ^f^ ^  ^^*ts* 
nor,  upon  condition ;  and  the  feoffee  grants  estates  by  cojgr^  af-  Co.  Cop. 
terwards  the  condition  is  broken,  and  the  feoffor  enters  for  the  \  ^    ^4  «. 
breach ;  yet  the  grants  by  copy  inade  by  the  feoffee  even  after  the  GUb.  Ten. 
breach  of  the  condition,  sh(^  stand  good  ;  for  the  feoffee  wa^  iiu  lac.  S. 
Ugitmoi  dondnuspro  Umpore^     Besides  the  copyholder  does  not 

clakn  his  estate  from  the  lord's  grant,  but  from  the  custom. 

60.  If  however  a  lease  be  made  of  a  mWQv  for  years  only,  Giib.  Ten. 
upon  condition,  and  the  condition  is  broken  ;  no  copyhold  grants  ^^' 
niaide  after  the  breaoh  of  the  condition .  .will  b^  the  lessor  :  be- 
cause the  estc^e  of  .4he  lessee  beoame  alifplutely  voi4f  by  the 
breach  of  the  condition  without  entry. 

61.  A  co^ition  being  ei^re  cannQt  in  general  be  apportion-  ^^^|j*' 
ed  by  the  act  of  the  parties  :  therefore  a  ^grantee  of  a  part  of  »  ^. 
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f  ?°^'**|?J'  *b^  reversion  shall  not  take  advantage  of  a  condition.  Ab  if  a 
'  lease  1^  made  of  three  acres  of  land,  reserving  a  rent,  upcm  con- 
dition ;  and  the  reversion  of  two  acres  of  the  land  is  granted 
away.  The  rent  shall  be  apportioned  by  the  act  of  the  parties  ; 
but  the  condition  is  destroyed ;  for  that  is  entire,  and  against 
common  right. 

Idem.         I      62.  There  are  however  two  cases  in  which  Lord   Coke  sayi 
;  a  condition  may  be  apportioned  :  1.  By  act  in  law,  as  if  a  per- 
I  son  seised  of  two  acres,  the  one  in  fee,  the  ot^er  in  burrough 
>  english,  has  issue  two  sons,  and  leases  both  acres  for  life  or 
I  years,  upon  condition,  the  lessor  dies  ;  in  thb  case,  by  the  de- 
scent, which  is  an  act  inlaw,  the  reversion  and  condition  are 
£idded.  •  2.    By  act  and  wrong  of  the  lessee,   as  if  a  lessee 
makes  a  feoffment  of  part  of  the  lands,  and  the  lessor  enters  for 
the  forfeiture  ;  there  the  condition  shall  be  apportioned ;  for 
no  one  shall  take  advantage  of  his  own  wrong. 

How  a  Con-       Q$^  A  condition  may  be  destroyed  in  several  ways.     Thus 

desurojed.      it  has  been  stated,  that  where  a  condition  cannot  be  apportion- 

^te,  1 61.      ed,  it  is  destroyed. 

64.  A  condition  may  be  destroyed  by  a  release.    Thus  Lord 

297  ^.'  *  Coke  says,  if  feoffee  upon  condition  make  a  lease  for  life,  or  a 
gift  in  tsdl,  and  the  feoffor  release  the  condition  to  the  feoffee, 
he  shall  not  enter  on  the  lessee  or  donee,  because  he  cannot  re- 
gain his  antient  estate. 

Id«ffl.  S5.  If  the  feoffee  upon  condition  make  a  lease  for  life,  the 

femunder  in  fee,  and  the  feoffor  release  tiie  condition  to  the  les- 
see for  life,  it  shall  enure  to  him  in  remainder. 

^*fi*  '^***  '*•  66.  Acceptance  of  rent  after  the  breach  of  a  condition  will 
in  many  cases  operate  as  a  discharge  of  the  condition. 

*  49  *67.  Lord  Coke  mentions  a  distinction  between  a  condition 

DUtinctioa     that  defeats  an  estate,  but  requires  a  re-entiy  ;  and  a  limita- 

CondiUon^     tiou  which  determines  the  estate  ipso  factOt  without  entry.    Of 

aod  a  Limi-  the  first  sort  it  has  been  shewn  that  a  stranger  cannot  take  ad- 
vantage ;  but  of  limitations  it  is  otherwise  :  as  if  a  man  makes 

1  lost  314  6.  A  lease  quousque,  that  is  until  J.  S.  returns  from  Rome  ;  the 
lessor  grants  over  the  reversion  to  a  stranger ;  J.  Q.  returns 
Drom  Rome  :  the  grantee  of  the  reversion  may  take  advantage 
of  the  return  of  J.  S.  and  enter,  because  the  estate  was  deter- 
mined by  an  express  limitation. 

IdftB.  68.  It  is  the  same  where  a  man  makes  a  lease  to  a  woman 

quaim£u  casta  tnxerU  :  or  where  a  man  makes  a  lease  for  life 
to  a  widow,  si  tamdiu  in  pura  vidtdtale  mxsrit :  So  if  a  man 
makes  a  lease  for  a  hundred  years,  if  the  lessee  lives  so  long. 
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the  lessor  grants  over  the  reyennoii,  and  the  lessee  dies,  the 
grantee  of  the  rerersion  may  enter. 

69.  There  are  also  several  cases  of  wills,  in  which  the  es« 
tate  is  devised  over^n  breach  of  the  condition^  which  will  be 
stated  in  a  subsequent  title.    These  however  are  not  properly  ^    .^     ^ 
estates  on  condition,  but  conditional  limitations. 
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I  SHALL  now  proceed  to  explain  the  nature  of  those 
estates  which  are  held  as  a  security  or  pledge  for  the  repays 
ment  of  money  ;  of  which  there  are  two  kinds  :  one  where  the 
creditor  acquires  the  estate  by  some  legal  and  compulsory  pro- 
cess ;  and  the  other  where  the  estate  is  conveyed  by  the  debtor 
•to  the  creditor,  as  a  pledge  for  securing  thf .  repayment  of  the 
money  borrowed.  The  first  kind  are  called  estates  by  statute 
merchant,  statute  staple,  and  elegit,  and  owe  their  rise  to  the 
following  circumstances. 

*2.  Upon  the  introduction  of  the  feudal  law  into  England, 
the  feudatory  was  not  only  prohibited  from  alienating  his  land, 
but  also  from  charging  it  with  the  payment  of  his  debts  ;  be« 
cause  this  might  tend  to  disable  him  from  performing  his  military 
service.  The  goods  and  chattels  therefore  of  the  debtor,  and 
the  annual  profits  of  his  lands,  as  they  arose,  were  the  only  funds 
which  the  law  allotted  for  the  payment  of  his  debts.  And  tbts 
was  thought  the  more  reasonable,  because  notUng  more  than  a 
chattel  being  borrowed,  the  chattels  only  of  the  debtor  ought  to 
be  liable  to  the  debt, 

3.  Although  tins  law  was  well  suited  to  the  situation  of  a 
warlike  nation,  who  cultivated  their  own  lands  and  lived  on 
the  produce  ;  yet  it  was  no  ways  calculated  for  a  trading  peo-» 
pie,  where  it  is  a  material  object  to  create  an  extensive  credit ; 
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which  can  only  be  done  by  making  every  kind  of  property  Sub- 
ject to  the  payment  of  debts.  Therefore  when^  about  the 
reign  of  Henry  III.,  the  English  began  to  acquire  some  little 
foreign  trade,  the  inconveniencies  of  this  doctrine  began  to  be 
felt. 

4.  The  king's  prerogative  indeed  formed  an  exception  to  this 
rule ;  for  he  might  always  have  had  execution  of  the  real  es- 
tate, goods  and  chattels  of  his  debtor  :  but  still  under  this  re- 
striction inserted  in  Magna  Charta^  c.  8.  that  the  lands  of  the  ^st^  ^  j  $3, 
debtor  should  not  be  extended,  where  the  chattels  were  sufficient, 

and  the  debtor  ready  to  answer  &e  debt. 

5.  In  the  case  of  a  private  person,  lands  were  also  liable  3  R«p.i Sa- 
to execution  in  an  action  of  debt  against  the  heir,  upon  an  ob- 
ligation made  by  his  ancestor ;    although  in  such  a   case  the 
creditor  could  not  have  had  execution  against  the  ancestor  him>» 

self.  The  reason  given  for  this  by  Lord  Coke  is,  that  as  the 
^common  law  had  provided  an  action  of  debt  against  the  heir ;  •  52 

if  the  creditor  could  not  have  execution  of  the  land,  the  ac- 
tion would  have  been  useless }  for  the  goods  apd  chattels  of 
the  ancestor  belonged  to  his  executors. 

6.  Thus  stood  the  common  law  till  the  reign  of  Edward  I.,  ®^*/^^**  *^ 
when  great  complohits  having  been  made  by  foreign  merchants  Burneil. 
respecting  the  difficulty  of  recovering  their  debts,  which  had 
occasioned  several  of  them  to  withdraw  themselves  from  the 
kingdom  ;  the  statute  .of  Acton  Bumell,  De  Jifercatoribwy  was 

made  in  the  eleventh  year  of  that  prince ;  by  which  it  was  en- 
acted, that  the  chattels  and  ddVisable  burgages  of  the  debtor 
might  be  sold  for  the  payment  of  his  debts, 

7.  In  consequence  of  several  compldnts  that  the  8heri£fs  mis-  ^*J^J|J^t^ 
interpreted  this  statute,  and  delayed  the  execution  Of  it.  King 
Edward,  in  the  parliament  held  at  Westminster  two  years  af- 
ter, caused  it  to  be  rehearsed  before  him ;  and  as  a  farther  secu^  13  Gdw.  I. 
rity  to  merchants,  a  new  statute  was  made,  by  which  it  was  •^**'  ^'  ®'  ^' 
enacted  that  every  merchant,  to  whom  money  was  due,  should 

dause  his  debtor  to  come  before  the  mayor  of  London,  or  some 
chi^f  warden  of  a  city,  and  one  of  the  clerks  that  the  king 
should  thereto  assign,  who  should  acknowledge  the  debt,  and  the 
day  of  payment;  that  this  acknowledgment  should  be  enrol- 
led by  one  of  the  clerks  ;  the  l-oll  to  be  double,  whereof  one 
part  should  remain  with  the  mayor,  the  other  with  the  clerk  ; 
that  one  of  the  said  clerks  should  write  an  obl^ation,  to  which 
the  seal  0/  the  debtor  should  be  put  together  with  the  king's 
seal.  If  the  debtor  did  not  pay  at  the  day  limited,  all  his  lands 
should  be  delivered  to  the  merchant,  to  hold  to  him  until  such 
time  as  the  debt  was  wholly  levied  ;  and  the  merchant  should 
have  s^h  sebin  in  the  lands  and  tenements  ^delivered  to  him  *  63 
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or  Us  assigns,  that  he  might  maintain  a  writ  of  novel   dis- 
seisin, if  he  was  ousted. 

8.  This  species  of  security  is  called  a  statute  merchant ;  it 
may  be  described  to  be  a  bond  or  contract  upon  record,  publicly 
acknowledged  before  the  proper  officer,  and  attested  by  the  king's 
seal. 

9.  The  addition  of  the  king's  seal,  which  was  never  required 
to  any  contract  at  common  law,  was  made  in  order  to  authenti- 
cate, and  render  the  security  of  a  higher  nature  than  anjr  other 
then  known.  For  by  this  the  king,  in  the  person  of  the  major, 
attests  the  contract,  and  takes  immediate  cognizance  of  the  debt. 
Consequently  execution  is  to  be  awarded,  upon  Eailore  of  pay* 
ment  on  the  day  assigned,  without  any  mesne  process  to  summon 
the  debtor ;  or  the  trouble  or  charge  of  bringing  prooJGs  to  con- 
vict him.  For  judges  require  these,  on  common  contracts,  to 
satisfy  themselves  of  the  justice  and  legality  of  the  plaintiff's  de- 
mands, before  they  award  any  execution  against  the  defendant 
Fat  to  this  contract  the  king  himself  b  a  witness ;  there  is  be- 
sides the  acknowledgment  and  confession  of  the  debtor,  that  he 
really  owes  so  much ;  which  is  the  best  and  strongest  evidenee 
of  the  &ct ;  therefore  immediate  execution  is  granted. 

10.  Another  species  of  security  of  a  similar  nature  in  many 
respects  to  a  statute  merchant  is  a  statute  Maple :  to  explain 
which  it  will  be  necessary  to  premise,  that  in  the  reign  of  Edw. 
III.  it  was  thought  expedient  to  pass. the  statute  of  the  staple  27 
Edw.  III.  Stat.  2.,  which  confined  the  sale  of  all  English  com- 
modities, that  were  to  be  exported,  to  certain  towns  in  England, 
called  the  estaple  or  staple,  where  foreigners  might  resort  to  pur- 
chase ;  and  to  declare  that  no  Englishman  should,  under  great 
penalties,  export  these  commodities  himself, 

*11.  This,  statute  directs  a  proceeding  similar  to  that  which 
was  prescribed  for  obtdning  a  statute  merchant.  The  mayor 
of  the  place  is  empowered  to  take  recognizances  of  debts,  which 
any  one  makes  before  him,  in  the  presence  of  the  constables  of  the 
staple ;  for  which  purpose,  in  every  staple,  a  seal  was  to  be  kept 
by  the  mayor,  wiih  which  all  obligations  made  upon  such  recogni- 
zances, were  to  be  sealed ;  and  in  consequence  of  this  sealed  ob- 
ligation, execution  might  be  obtained  agunst  the  lands  and  tene- 
ments of  the  debtor,  in  the  same  manner  as  under  a  statute 
merchant :  so  that  the  creditor  should  have  a  permanent  inter- 
est in  the  lands  and  tenements  thus  delivered  to  him ;  with  a 
right,  if  ousted,  to  recover  them  by  a  writ  of  novel  dissei^. 

12.  A  statute  staple  is  therefore  a  bond  of  record,  acknowl- 
edged before  the  mayor  of  some  trading  town,  and  attested  by  a 
public  seal.    But  although  both  the  statute  merchant  and  stat- 
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ute  staple  were  originaUy  intended  for  the  benefit  of  merchants 
only,  yet,  as  they  were  obtained  without  any  g^^at  trouble  or 
expenee,  they  became  generally  adopted  as  a  common  mode  of 
security. 

1 3.  The  practice  of  obtaining  statutes  staple  of  persons  not  l^««<>«ni' 
concerned  in  trade  became  so  universal,  that  an  act  was  made  z  Sannd.  R* 
in  23  Hen.  YIII.  c.  6.  prohibiting  any  persons  but  merchants  '^^^  ^ 
from  taking  them.     But  this  act  created  a  new  kind  of  security, 
called  a  recogmzance  in  the  nature  of  a  statute  staple,  which  is 
a  bond  acknowledged  before  the  justices  of  the  King's  Bench 
or  Common  Pleas,  the  mayor  of  the  staple  at  Westminster,  or 
the  recorder  of  London,  and  enrolled  :  upon  which  the  same  ad- 
vantages may  be  had  as  upon  a  statute  staple. 

I4i  By  the  statute  8  Geo.  1.  c.  25.  it  is  enacted,  that  the 
clerk  of  recognizances  shall  keep  thi-ee  parchment  *rolls,  and  ^^ 

shall,  at  the  time  of  acknowledging  every  recognizance,  engross 
the  full  tenor  thereof  tn  hoc  verba;  that  one  of  the  said  rolls 
shall  contain  the  recognizances  taken  before  the  chief  justice  of 
King's  Bench ;  another,  those  taken  before  the  chief  justice  of 
Common  Pleas  ;  and  the  other,  those  taken  before  the  mayor  of 
tEe  staple  at  Westminster,  and  recorder  of  London :  that  at  the 
time  of  every  such  acknowledgment^  the  respective  persons  be« 
fore  whom  "such  recognizances  shall  be  taken,  and  also  the  par- 
ties acknowledging  the  same,  shall  sign  their  respective  names 
to  the  roll,  as  well  as  sign  and  seal  the  same  recogizance  :  any 
loss  happening  to  such  recog^nizanee  to  be  certified  into  chan- 
.  eery  ;  and  a  transcript  of  the  entry  to  be  annexed  to  such  cer- 
tificate ;  and  in  case  of  loss,  a  copy  to  be  good  evidence. 

15.  By  the  eighteenth  section  of  the  statute  of  frauds,  29 
Ch.  II.  c.  3.,  it  is  enacted,  that  the  day  of  the  month  and  the 
year  of  the  enrolment  of  recognizances  shall  be  set  down  in  the 
margent  of  the  roll,  where  the  said  recognizanees  are  enrolled  ; 
and  that  no  recognizance  shall  bind  any  lands,  &c.  in  the  hands 
of  any  purchaser  6ofia  fide^  and  for  a  valuable  consideration,  but 
from  the  time  of  such  enrolment 
f       16.  By  the  common  law,  in  all  actions  where  judgment  for  j^^.^^^^ 
V  money  alone  was  obtained,  satisfaction  could  only  be  had  of  the  andficgif. 
goods  and  chattels  of  the  defendant,  and  the  growing  profits  of 
his  lands,  but  not  the  possession  of  them.     This  was  a  natural  Barbsrt*» 
consequence  of  the  feudal  principles  which  prohibited  the  aliena-  s  R«p.  11. 
tion,  and  of  course  the  incumbering  a  feud  with  debts.    When 
the  restrictions  on  alienation  were  taken  away,  this  consequence 
still  continued  ;  no  creditor  could  take  possession  of  his  debtor's 
land,  but  *only  levy  the  growing  profits  ;  and  if  the  debtor  afi-  '^ 

ened  the  land^  the  creditor  lost  even  that 
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17.  To  remedy  this,  it  was  enacted  by  the  statute  Westm.'  2. 
IS  Edw.  I.  e.  18.,  that  when  a  debt  was  recovered,  or  ac- 
knowledged, or  damages  adjudged  in  the  king's  courts,  the 
plaintiff  should  have  his  election,  either  to  have  a  writ  of  ^eri 
facias^  or  else  that  the  sheriff  should  deliver  to  him  all  the  chatteb 
of  the  debtor,  saving  only  his  oxen  and  beasts  of  the  plough ; 
and  also  one  half  of  his  lands,  until  the  debt  was  levied,  upon 
a  reasonable  price  or  extent 

18.  In  pursuance  of  this  statute,  a  new  writ  of  execution 
was  framed  called  a  writ  of  elegit,  from  the  words  of  the  writ : 
for  where  a  plaintiff  prayed  this  writ,  the  entry  on  the  roll  was 
— Quod  elegit  eibij^xecutUmem  fieri  de  aminibus  cataUis,  el  medie- 
totem  terrtz.  And  thus  a  judgment  in  an  action  of  debt,  ob- 
tained in  any  of  the  courts  of  record  at  Westminster  becomes  a 
lien  on  freehold  estates,  as  it  enables  the  person  for  whom  such 
judgment  is  given,  to  obtain  one  half  of  the  debtor's  lands  and 
tenements. 

19.  A  judgment  will  therefore  take  place  of  a  mortgage,  if 
it  is  prior  to  it ;  though  it  is  said  that  a  judgment  creditor  has 
neither  jue  m  re,  nor  ad  rem  ;  therefore  if  he  releases  all  his 
right  to  the  land,  yet  he  may  extend  it  afterwards. 

20.  The  statute  says,  cum  debitum  fuerit  recuperatumy  vel  tn 
cwia  regis  recognUum.  These  last  words  gave  rise  to  a  prac- 
tice which  is  now  become  general :  when  money  is  borrowed, 
the  debtor  not  only  executes  a  bond  to  the  creditor,  but  aho  a 
warrant  of  attorney,  addressed  to  one  or  more  attomies  of  some 
court  at  Westminster,  authorizing  him  or  them  to  acknowledge 
a  judgmient  for  the  money;  which  enables  the  ^creditor  to  sue 
out  a  writ  of  elegit  as  effectually  as  if  the  judgment  had  been 
obtained  in  an  adversary  suit. 

21.  In  a  modem  case,  Lord  Kenyon  said  he  saw  no  ££fer- 
ence  between  a  judgment  that  was  obtained  in  consequence  of 
an  action  resisted,  and  a  judgment  that  was  signed  under  a 
warrant  of  attorney ;  since  the  latter  was  merely  to  shorten  the 
process,  and  to  lessen  the  expense  of  the  proceedings. 

22.  The  term,  in  law,  is  considered  to  many  purposes  as  but 
one  day  :  therefore  if  a  judgment  b^  g^ven,  or  acknowledged, 
at  any  time  durii^  a  term,  it  relates  to  the  first  day  of  that 
term,  and  is  considered  in  law  as  having  been  given  on  that 
d^y  :  the  first  day  of  term  is  the  essoign  day ;  for  the  quarto 
die  post  is  only  a  day  of  grace. 

2S.  In  consequence  of  this  doctrine,  purchasers  were  fre- 
quently affected  by  judgments  obtained  after  iheir  conveyances 
had  been  executed.  To  remedy  this,  it  was  enacted  by  die 
fourteenth  section  of  the  statute  of  firauds,  '*  That  any  judge  or 
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officer  of  any  of  His  Majesty's  courts  of  Westminster  that  shall 
fiign  any  judgments,  shall  at  the  signing  of  the  same,  without 
fee,  set  down  the  day  of  the  month  an  year  of  his  so  domg,  upon 
the  paper,  book,  docket,  or  record,  which  he  shall  sign  ;  which 
day  of  the  month  and  year  shall  be  also  entered  upon  the  mar- 
gent  of  the  roll  of  the  record,  where  the  said  judgment  shall  be 
entered. 

24.  By  the  fifteenth  section  it  is  enacted,  **  That  such  judg- 
ments as  against  purchasers  bona  fide,  for  valuable  consideration 
of  lands,  &c.  to  be  charged  thereby,  shall,  in  consideration  of 
law,  be  judgments  only  from  such  tim^  as  they  shall  be  so 
signed  ;  and  shall  not  relate  to  the  first  day  of  the  term  where- 
of ♦they  are  entered,  or  the  day  of  the  return  of  the  original,  or  " 
filing  the  baU." 

25.  By  the  statute  8  Geo.  I.  c.  25.  $  6.,  these  regulations,  as 
to  the  signing  of  judgments,  are  extended  to  judgments  obtuned 
in  the  courts  of  great  session  in  Wales,  and  the  courts  of  the 
counties  palatine  of  Chester,  Lancaster,  and  Durham. 

26.  By  the  statute  4  &  5  Will.  &  Mary,  c.  20.,  made  perpe-  Judgments 
tual  by  7  &  8  Will.  III.  c.  36.  $  S .,  it  is  enacted.  That  the  clerk  ^^^^^^ 
of  the  essoigns  of  the  court  of  Common  Pleas,  the  clerk  of  the 
dockets  of  the  Court  of  King's  Bench,   and  the  master  of  the 

office  of  pleas  in  the  Court  of  Exchequer,  shall  make  and  put 
into  an  alphabetical  docket,  by  the  defendant's  names,  a  parti- 
cular of  all  judgments  for  debt,  by  confession,  non  sum  mformatusy  . 
or  fdhU  dicit^  entered  in  the  said  respective  courts  of  Mich- 
aelmas and  Hilary  terms,  before  the  last  day  of  the  ensuing 
terms ;  and  of  the  judgments  of  Easter  an  Trinity  terms,  before 
the  last  day  of  Michaelmas  term.  And  it  is  thereby  further  en- 
acted, *^  That  no  judgment  not  docketed,  and  entered  into  the 
books  as  aforesaid,  shall  affect  any  lands  or  tenements,  as  to 
purchasers  or  mortgagees,  or  have  any  preference  against  heirs, 
executors,  or  administrators,  in  their  administration  of  their  an- 
cestor's, testator's,  or  intestate's  effects." 

27.  It  is  said  by  Sir  J.  JekyQ,  that  judgments    cannot  be  Forihallr. 
docketed  after  the  time  mentioned  in  the  act,  viz.  the  last  day  of  ^^^••^  '^^* 
the  subsequent  term  to  that  in  which  they  are  entered :  that  the  u^^^  ^^ 
practice  of  the  clerks,  docketing  them  after  that  time,  was  only  Tempiw.' 
an  abuse,  for  the  sake  of  their  fees,  and  ineffectual  to  the  party,  ^  ^<^-  ^^** 

28.  Where  a  purchaser  had  notice  of  a  judgment  not  docket- 
ed, and  did  not  pay  the  full  value  of  the  ^estate,  the  Court  of  ^  gg 
Chancery  held,  that  a  presumption  was  thereby  raised  of  an  agree* 

ment,  on  the  part  of  the  purch^er,  to  pay  off  the  judgment 
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Thomai  T.  29.  X  bill  was  brought  to  have  satisfactioii  of  a  jtdgment 

yiii.Ab.53.  against  a  purchaser  of  an  equity  of  redemption^  or  to  redeem 
incumbrances,  &c.  The  defendant  insisted  on  the  statute  4  &. 
5  Will.  &  Mary,  that  no  judgment  shall  affect  a  purchaser  or 
mortgagee,  uiUess  docketed  :  the  judgment  was  not  dock- 
eted till  1721,  though  the  purchase  was  made  in  1718.  The 
counsel  for  the  plaintiff  insisted  that  the  defendant,  the  purchas- 
er had  notice  of  this  judgment,  and  an  allowance  for  it,  in  the 
purchase  ;  winch  raised  an  equity  for  the  plaintiff  against  him. 
Lord  Macclesfield  sud,  it  was  plain  the  defendant  had  notice  of 
the  judgment,  and  did  not  pay  the  value  of  the  estate ;  that 
was  a  strong  presumption  of  an  agreement  to  pay  off  the  judg- 
ment. And  since  the  plaintiff  could  not  proceed  at  law  against 
the  defendant,  upon  the  judgment,  for  want  of  docketiiqp  in  due 
time,  he  ought  to  be  relieved  in  a  court  of  equity.  Decreed, 
that  the  defendant  should  pay  to  the  plaintiff  the  money  fr9fia  fide 
due  upon  the  judgment. 
c*^*2  Vin.  *^'  ^^  *  subsequent  case  Sir  Joseph  JekyU  held,  that  notice 
Ab.  s!  of  a  judgment,  which  was  not  docketed,  would  not  affect  a  pur- 

chaser ;  the  statute  being  express  that  no  judgment,  not  docket- 
ed,  shall  affect  any  lands  or  tenements.  This  doctrine  is  now 
altered  ;  and  it  has  been  determined  by  Lord  Eldon,  that  a 
purchaser  is  bound  by  notice  of  a  judgment,  though  not  dock- 
eted. 

St*\^bM  '*•  "^^  ^*^  stated  that  W.  Davis,  being  seised  in  fee   of 

IS  V«i.  419.    lands,  agreed  to  sell  them  to  the  defendant :  that  the  abstract 

having  been  delivered,  the  defendant  was  satisfied  widi  the  title, 

*  60  except  in  respect  of  a  *  judgment  which  was  subsbting  agunst 

Davis  :  that  the  defendant  contended  that,  having  notice  of  the 

judgment,  the  plaintiff's  title  was  not  such  as  a  purchaser  could 

safely  take.     The  bill  further  stated,  that  the  judgment  was 

not  docketed,  and  therefore  was  not,  by  law,  any  lien  upon  the 

estate  ;  and  that  the  defendant's  haviiq;  notice  of  the  judgment 

did  not  afford  any  just  reason  why  the  estate  should  be  liable  to 

it.     Lord  Eldon  said,  the  opinion  he  had  formed  on  this  case, 

after  much  consideration,  was,  that  notice  of  the  judgment  would 

Tit  32.  c.     bind  the  purchaser ;  by  analogy  to  the  case  of  the   register 

acts. 
SUtatei,  ^^'  ^7  ^^^  statute  5  Ann.  c   18  $  4.,  no  judgment,  stat- 

jadgmenti,  ute,  or  recognizance,  other  than  such  as  are  entered  on  account 
»nc^  muit,  ^^  ^^®  ^^89  shall  bind  any  manors,  lands,  or  hereditaments  in 
in  tome  the  west  riding  of  the  county  of  York,  but  only  from  the  time 

rt^ttered!      ^^^^  ^  memorial  of  such  judgment,  statute,  or  recognizance, 
shall  be  entered  at  the  register  office  of  that  riding. 
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33.  By  the  statute  6  Ann.  c.  33.  $  19.,  no  judgment,  stat- 
ute, or  recognizance,  except  as  before,  shall  bind  any  manors, 
&c.  in  the  east  riding  of  the  county  of  York,  or  in  the  town  and 
county  of  the  town  of  Kingston  upon  Hidl ,  but  only  from  the 
time  that  a  memorial  thereof  shall  be  entered  at  the  register  of- 
fice of  that  riding,  with  a  proviso,  that  if  any  judgment,  statute,  ^  ^^ 
or  recopiizance  be  registered  within  thirty  days  after  the  ac- 
knowledgment or  signing  thereof,  all  the  lands  that  the  defend- 
ants or  cognizors  had  at  the  time  of  such  acknowledgment  or 
signing  shall  be  bound  thereby. 

34.  By  the  statute  7  Ann.  c.  20.  §  18.,  no  judgment,  stat- 
ute, or  recognizance,  except  as  before,  shall  bind  any  manors, 

&c.  in  the  county  of  Middlesex,  but  only  from  the  time  that  a  *  61 

memorial  of  such  ^judgment,  statute,  or  recognizance,  shall  be 
entered  at  the  register  office  for  that  county. 

35.  By  the  statute  8  Geo.  II.  c.  6.  $  1.  a  memorial^  of  all 
judgments,  statutes,  and  recognizances,  except  as  before,  con- 
cerning any  manors,  &c.  in  the  north  riding  of  the  county  of 
York,  may  be  registered  ;  and  every  judgment,  statute,  or  re- 
cognizance shall  be  adjudged  firaudulent  and  void  against  any 
subsequent  purchaser  or  mortgagee,  plaintiff  or  cognizee, 
for  or  upon  valuable  consideration,  untess  such  memorial  there- 
of be  registered,  before  the  registering  of  the  memorial  of  the 
deed  or  conveyance,  judgment,  statute,  or  recognizance,  under 
which  such  subsequent  purchaser  or  mortgagee,  plaintiff  or  cog- 
nizee, shall  claim.  -  *  ^ 

Provided  that  if  any  judgment,  statute,  or  recognizance,  be 
registered  within  twenty  days  after  the  acknowledgment  or 
Mgning  thereof,  all  the  lands  that  the  defendants  or  cognizees 
had  at  the  time  of  such  acknowledgment  or  sqn°^i>Sr»  ^^^  ^ 
bound  thereby  ;  and  the  regbtry  of  a  memorial  of  such  judg- 
ment, statute,  or  recogpiizance,  within  the  time  aforesaid, 
shall  be  available,  to  all  intents  and  purposes,  as  if  such  memo- 
rial thereof  had  been  entered  in  the  ssid  register  office  on  the 
day  of  the  signing  or  acknowledgment  of  such  judgment,  stat- 
ute, or  recognizance. 

36.  Where  the  money  borrowed  on  the  security  of  a  statute  uponASta- 
merchant,  statute  staple,  or  recognizance,  is  not  paid,  the  cog-  <»<•  or  Re- 
nizee  or  creditor  is  entitled  to  a  writ  of  execution,  by  which  the  *'^***°^** 
lands  of  the  debtor  are  delivered  to  him  upon  a  reasonable  ex-  19  yin.  ib. 
tent ;  that  is,  upon  a  reasonable  valuation,  to  be  made  by  a  ju-  6^8. 

ry,  upon  a  writ  of  extendi  facias^  with  this  difference,  that  up- 
on a  statute  merchant,  the  sheriff  may  deliver  the  ^lands  to  the  ^^ 
cognizee  immediately.     But  upon  a  statute  staple  or  recogni- 
.zance,  the  sheriff  must  first  seize  the  lands  mto  the  king's  hands. 
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and  then  the  cognizee  must  have  a  liberate  to  get  them.  So  that, 
in  this  respect,  a  statute  merchant  is  preferable  to  a  statute  sta« 
pie  or  recognizance. 

37.  Even  lands  purchased  after  the  acknowledgment  of  a 
statute  or  recognizance  are  bound  by  it ;  and  execution  may  be 
had  against  the  heir  of  the  cognizor  and  the  terretenants. 

38.  If  the  cognizee  only  takes  part  of  the  lands,  4t  will  be 
good  ;  for  he  may  dispense  with  Ae  rigour  of  the  law^  if  he 
pleases. 

39.  If  the  debtor  sells  all  or  any  part  of  his  lands,  after  he 
has  acknowledged  a  statute  or  recc^nizance,  still  the  cognizor 
may  extend  them,  by  the  words  of  the  statute  ;  for  otherwise  it 
would  be  in  the  power  of  the  cognizor,  by  his  alienation,  to  frus- 
trlte  the  security. 

40.  Where  the  cognizor,  after  the  acknowledgment  of  the 
statute,  conveys  his  lands  to  several  persons,  the  cognizee  must 
then  sue  out  execution  of  all  the  lands  ;  for  it  would  be  un« 
reasonable  to  load  one  of  the  purabasers  only  with  the  whole 
debt,  when  the  burthen  ought  to  be  equally  distributed  on  all : 
therefore  the  person  grieved  may  relieve  himself. 

41.  An  alien  friend  merchant  may  extend  lands  upon  a  stat- 
ute ;  which  the  king  shall  not  have  upon  office,  and  for  which 
the  merchant  shall.have  an  assise,  in  case  of  ouster  ;  for  the 
main  end  and  design  of  the  statute  merchant,  and  statute  staple, 
was  to  promote  and  encourage  trade,  by  providing  a  sure  and 
speedy  remedy  for  merchant  strangers,  as  well  as  natives,  to  re- 
cover their  debts. 

42.  By  the  stat.  8  Geo.  I.  c.  26.  $  3.  it  is  enacted.  That  the 
prosecutor  of  every  recognizance  shall,  at,  *the  time  of  suing 
out  a  writ  of  extent  thereon,  deliver  in  to  the  officer  a  noteiti 
writing,  testifying  the  value  of  the  damages  intended  to  be  extend- 
ed or  levied  tfiereon. 

43.  By  the  4th  section  of  this  statute,  it  is  provided,  that  in 
case  it  shall  be  made  appear  to  the  Court  of  Chancery,  that  suffi- 
cient has  not  been  levied  to  satisfy  recognizance,  or  that  any 
omission,  error,  or  mistake  has  happened  in  making,  suing  out, 
executing,  or  returning  any  writs  or  process  thereon  ;  then  and 
in  such  case  the  Court  of  Chancery  may  award  one  or  more  re- 
extents  for  the  satisfying  the  same. 

44.  When  a  writ  of  elegit  is  sued  out,  the  sheriff  is  to  impannel 
a  jury,  who  are  to  make  inquiry  of  all  the  goods  and  chattels  of 
the  debtor,  and  to  apprsuse  the  same  :  also  to  inquire  as  to  bis 
lands  and  tenements  ;  and  upon  such  inqiusition,  to  set  out  and 
deliver  a  moiety  of  the  lands  to  the  plaintiff,  by  metes  and  bounds* 
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46.  If  the  sheriff  delivers  more  than  a  moiety  of  the  debt-  J"***"  /• 
ors  land,  and  this  appears  upon  the  return,  the  execution  is  to-  i  salk.  563. 
tally  void.     For  the  sheriff  has  only  a   circumscribed  authority, 
which  he  cannot  exceed  ;    so  that  what  is  extended  beyond  a 
moiety,  being  without  authority,  and  there  being  no  possibility  of 
separating  it  from  the  rest,  the  whole  is  void,  as  if  nothing  had 
been  extended.     Carthew,  in  his  report  of  this  case,   makes  ^'  ^^* 
Lord  Holt  say,  that  the  mquisition  is  not  void,  but  voidable 
only  by  writ  of  error,  or  by  an  audita  querela. 

46.  Although  no  more  than  a  moiety  of  the  lands  of  a  debt-  ^»^^  ^'  ^' 
or  can  be  taken  by  an  elegit ;  yet  if  two  judgments  are  ob- 
tained by  the  same  person,  he  may  extend  both  moietiee,  which 
will  be  good. 

^47.  JBut  if  A.  and  B.  recover   severally  against   C,   and  *  64 

A.  sues  out  an  elegity  and  has  a  moiety  of  the  lands  delivered  Haytv. 
to  him ;    and  then  B.  sues  out  an  elegit^  he  can  only  have  a  craTois. . 
moiety  of  the  lands  which  remain  ;     not  the  whole.  ^^ 

48.  It  was  formerly  held  by  some,  that  upon  an  elegit  the 
sheriff  was  obliged  to  deliver  a  moiety  of  each  particular  farm 

and  tenement.  But  in  a  modem  case  the  Court  of  King's  Abhsgdon, 
Bench  determined  that  the  return  was  good,  though  separate  Doug.  473. 
lands  were  extended ;  provided  it  did  not  appear  that  they 
amounted  in  value  to  more  than  a  moiety  of  the  whole :  for 
otherwise  not  only  a  moiety  of  every  farm  and  tenement,  but 
even  a  moiety  of  every  close  and  fields  must  be  delivered  to 
the  creditor.  Nor  could  the  writ  be  executed  according  to 
this  idea,  but  by  deUvering  an  undivided  moiety  ;  which  was 
entirely  contrary  to  the  meaning  of  the  statute  ;  for  the  moie- 
ty to  be  extended  must  be  set  out  by  metes  and  bounds. 

49.  Lands  purchased  after  the  obtaining  of  a  judgment  may 

be  taken  upon  a  writ  of  etegit ;  and  it  is  laid  down  in  1  Roll.  2  P.  Wma. 
Ab/ 892,  pi.  Hand  16,  that  execution  maybe  sued  of  anj  ^^* 
land  which  the  debtor  had  by  purchase  after  the  judgment, 
though  he  had  aliened  it  before  execution.     Bo  that  a  judgment 
binds  all  the  lands  whereof  the  debtor  was  seised  at  the  time 
when  the  judgment  was  entered,  or  which  he  afterwards  ac-gj^^^^gg^ 
quires ;  and  no  subsequent  act  of  his,  not  even  an  alienation, 
for  a  valuable  consideration,  to  a  purchaser,  without  notice  of 
the  judgment,  will  avoid  it. 

50.  It  should,  however,  be  observed,  that  any  Venation  of 
the  legal  estate,  prior  to  the  acknowledgment  of  a  judgment, 
is  good  against  it :    even   an  alienation  in  equity  will  suffice 
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*  65  Thtts  Lord  *Cowper  hag  said,  that  articles  made  for  a  valuable 

Finch  V.  consideration,  and  the  money  paid,'  will  in  equity  bind  the  es* 
rp?  wlw!*'  tatc,  and  prevail  against  any  judgment  creditor,  mesne  between 
277.  the  articles  and  the  conveyance. 

1  Oft  0.  51  ^Q  execution  can  be  sued  against  the  heir,  upon  a  re- 
cognizance or  judgment,  during  his  nunority.  And  where  a 
3  ComiB.  4S1.  7^^^  <^^  '  ^^J  ^^^^  elapsed,  from  the  entry  of  the  judgment, 
the  court  concludes,  prima  facUf  that  the  judgment  is  satisfied  : 
but  will  grant  a  writ  of  scire  faciasj  for  the  deiendant  to  shew 
cause  why  the  judgment  should  not  be  revived. 
Priority  of  52.  Lord  Coke  says,  the  king,  by  his  prerogative,  is  to  be- 

JEbMcutioni."'  preferred  in  payment  of  his  duty  or  debt,  before  any  subject,  al- 
1  Intt.  131  6.  though  the  king's  duty  or  debt  be  the  later.  And  thereupon 
the  law  gave  the  king  remedy  by  writ  of  protection  to  protect 
his  debtor,  that  he  should  not  be  sued  or  attached,  until  he  paid 
the  king's  debt.  But  hereof  grew  some  inconvenience,  for  to 
delay  other  persons  of  their  suits,  the  king's  debts  were  more 
slowly  paid  ;  for  remedy  thereof  it  was  enacted  by  the  statute 
25  Edw.  III.  c.  19.,  that  the  other  creditors,  may  have  their 
actions  against  the  king's  debtor,  and  proceed  to  judgment,  but 

Gilb.  fix.  ©1.  ^^^  *^  execution. 

5S.  Lord  Chief  Baron  Gilbert  says,  if  the  king's  debt  be 
prior  updn  record,  it  binds  the  lands  of  the  debtor,  into  whose 
hands  soever  tii^t^ome,  because  it  is  in  the  nature  of  an  original 
feudal  charge  on  'the  land  ;  and  therefore  must  subject  every 
one  who  claims  under  it.  But  if  the  land  were  aliened  in  the 
whole,  or  in  part,  before  the  debt  contracted,  such  alienee  claim- 
ing prior  to  the  charge,  would  not  be  subject  t6  it 

«  66  '^  ^^  subject's  debt  be  by  statute  or  judgment,  prior  to 

the  king's  debt,  and  the  king  extends  the  *land  first,  the  sub- 
ject shall  not,  by  any  after  extent,  take  them  out  of  his  hands. 
But  if  such  judgment  be  extended,  and  the  subject  has  the  pos- 
session delivered  to  him  by  a  liberate^  he  shall  hold  it  dischai^- 
ed  from  the  king's  debt.  If  the  king's  debt  comes  before  the 
possession  by  liberate^  the  king's  extent  shall  be  preferred ; 
and  the  subject  must  wait  till  the  king's  debt  b  satisfied. 

55.  The  reason  of  the  difference  is  because  die  king's  debt 
is  in  the  nature  of  a  feudal  charge,  which  if  it  comes  on  the 
lands,  before  the  property  of  them  is  altered,  it  seises  on  them 
asitimght  have  done  for  the  original  service  at  first  imposed. 
But  if  there  had  been  a  lawful  alienation,  before  such  debt, 
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there  it  is  not  the  feud  of  the  tenant ;  therefore  such  charge 
cannot  affect  it ;  so  that  if  there  be  a  precedent  judgment  o^ 
statute,  and  a  UbercUe  pursuant,  before  the  king's  extent  comes 
down  ;  there  it  cannot  charge  the  lands,  because  the  property  is 
altered  hj  the  extent  of  the  subject,  which  r^tes  to  the  time 
when  the  judgment  was  given,  or  statute  staple  acknowledged ; 
for  the  extent  and  liberate  of  the  subject  was  onlj  executing  such 
judgment  or  statute  on  the  land.  The  execution  was  relative 
to  that  judgment,  which  was  prior  to  the  king's  charge  :  so 
there  was  a  complete  alteratilon  of  property,  prior  to  the  king's 
charge,  and  before  the  extent  came  down. 

56.  If  the  king's  extent  had  come  before  the  liberatey  he  had  '^*'^- 
chi^rged  the  lands  whilst  it  was  in  the  hands  of  his  debtor,  and 
then  his  charge  would  be  satisfied,  as  if  it  had  been  in  the  first 
feudal  donation  ;  for  nothing  can  hinder  the  king^s  charge,  but. 
what  amounts  to  a  precedent  alienation  ;"l>ut  so  far  as  there  is  a 
precedent  alienation,  they  are  not  the  land»  of  his  debtor ;  a 
Hberate  in  pursuance  of  a  preceding  ^judgment  amounting  to 

an  alienation  of  the  land,  before  it  becomes  charged  to  the  king.  ^^ 

57.  The  lien  upon  the  lands  by  the  subject's  debt,  came  in  -^^ 
by  the  statute  of  Westminster  2.  before  that,  a  judgment  did  ^^ 
not  bind  the  land.     But  the  king's  debt  bound  the  land  before 

that  statute  ;  and  as  that  statute  did  not  touch  the  prerogative, 
therefore  the  king  has  a  power  to  levy  upon  the  lands,  notwith- 
standing the  preceding  lien  by  judgment ;  therefore  the  king 
may  seise  lands  that  are  bound  by  a  preceding  judgment,  whilst 
the  lands  are  in  the  custody  of  the  law,  on  the  elegit  or  extent ; 
and  before  they  are  actually  delivered  out  to  the  creditor  by  the 
liberatey  as  a  satisfaction  for  his  debt.  But  when  they  were  ac«- 
tually  delivered  out  to  the  creditor  by  the  Iterate,  they  then  no 
longer  belonged  to  the  debtor,  since  the  king's  writ  had  deliv- 
ered them  over,  for  satisfaction  of  a  debt  that  was  prior  to  the 
king's  ;  for  the  creditor  did  not  take  them  under  the  burthen  c^ 
the  kinfi;'s  debt,  because  his  lien  was  antecedent  to  the  king's 
debt  And  it  were  repugnant  to  construe  him  to  take  the  land,  Cunea's 
8ub  (mere  of  the  king's  debt ;  when  he  took  in  satis&ctioo  of  a  ^••»  ^^  .. 
debt  precedent.  4  Id.  lo, ' 

58.  By  the  statute  33  Hen.  VIIL  c.  39.  $  74.,  it  is  enact* 
ed,  that  where  any  suit  is  commenced,  or  any  process  awarded 
for  the  king,  for  the  recovery  of  any  of  his  debts  ;  the  same  suit 
and  process  shall  be  preferred  before  the  suit  of  any  person  or 
persons.  And  that  the  king,  his  heirs  or  successors,  shaD  have 
first  execution  against  any  defendant  or  defendants,  of  and  for 
his  said  debts,  before  any  other  person  or  persons  ;  so  always 
tfral  the  king's  suit  be  taken  and  commenced,  or  piocess  awi^ 
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ed  for  the  said  debt,  at  the  king's  siut,  before  judgment  giren 
for  the  said  other  person  or  |>ersons. 

*59.  This  statute  is  not  confined  in  its  operation  to  bond 
debts  only ;  but  extends  to  all  debts  and  executions  at  the  suit 
of  the  king.  It  is  however  held  to  be  restrictive  on  the  old  pre- 
rogative ;  for  the  words  ^^  So  always  that  the  king's  suit,  &c. 
make  a  condition  precedent.  Hence  therefore  a  judgment  and 
execution  by  ehgUf  before  any  suit  or  process  commenced  by  the 
king,  shall  be  preferred  to  the  extent  of  the  king,  issuing  on  a 
bond  debt,  bearing  date  before  the  subject's  judgment ;  and  as- 
signed to  the  king  before  the  subject's  execution. 

60.  AH  estates  in  fee  simple  in  possession  may  be  extended 
on  a  statute  or  recognizance,  or  taken  by  writ  of  elegit,  and  also 
estates  in  reversion  expectant  on  leases  for  lives  or  years.  And 
in  this  latter  case,  the  plaintiff  shall  have  a  moiety  of  the  re- 
version, and  a  moiety  of  the  rent. 

61.  Thus  it  was  resolved  in  10  Jac.  that  if  a  man  leases  for 
years,  rendering  rent ;  the  reversion  may  be  extended  upon  an 
elegit,  during  the  lease ;  and  the  tenant  by  elegit  shall  have  a 
moiety  of  the  rent. 

63.  An  estate  tail  may  be  extended,  during  the  life  of  the 
tenant  in  tail.  But  if  execution  be  sued  out  against  the  issue, 
upon  a  statute  or  judgment  acknowledged  by  the  ancestor,  the 
issue  may  avoid  it  by  assise,  or  writ  of  audita  querela.  Be- 
cause a  tenant  In  tail  can  only  charge  his  estate  during  his  life. 

63.  A  rent  charge  may  be  extended  on  an  elegit :  for  the 
land  being  made  subject  to  the  execution,  includes  every  thing 
issuing  out  of  it.  And  in  this  case  the  party  may  distrain^  and 
avow,  though  the  tenant  never  attorned  ;  for  the  law  creating 
his  estate,  gives  him  all  means  necessary  for  the  enjoyment  of  it. 

64.  Lands  held  in  ancient  demesne  may  be  extended  by  efe- 
gU,  becwse  the  title  of  the  land  is  not  ^directly  put  in  plea  in 
the  king's  courts.  This  doctrine  appears  to  have  been  estab- 
lished in  a  case  reported  by  Chief  Justice  Hobart,  but  has  been 
denied  in  some  other  cases. 

65.  The  sheriff  may,  upon  a  writ  of  elegitf  either  extend  a 
term  for  years ;  that  is,  deliver  a  moiety  thereof  to  the  cogni- 
zee  ;  or  sell  the  whole  term,  as  .a  part  of  the  personal  estate, 
to  the  plaintiff,  at  a  gross  price,  appraised  and  settled  by  a 
jury. 

66.  If  the  defendant  tenders  the  money  at  the  time  of  the  ap- 
praisement, and  before  the  delivery  of  the  term,  or  even  after 
in  court,  the  term  is  saved.  And  if  it  be  delivered  after  the  de- 
fendant is  entitled  to  a  writ  of  audita  querela.  If  no  such  ten- 
,der  be  made^  the  property  is  altered  by  the  delivery  of  the  sher- 
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iff ;  and  the  plaintiff  may  either  keep  or  dispose  of  it,  without  s  Sannd.  R. 

being  accountable  for  the  profits.     If  the  term  be  extended  at  ^^-/« 

an  annual,  and  not  a  gross  value,  the  plaintiff  is  accountable  for 

the  profits.     And  if  he  receives  the  debt  out  of  the  term  before 

it  expires  the  defendant  shall  be  restored  to  the  term  itself.  Bordon  r. 

67.  Lord  Hardwicke  has  said,  that  where  an  execution  by  ^^tkfm 
elegit  OT  fieri  faciasy  is  lodged  in  a  sheriff's  hands,  it  binds  goods 

from  that  time,  except  in  the  case  of  the  crown  ;  and  a  leasehold 
estate  is  also  affected  fi*om  that  time.  If  the  debtor,  subsequent 
to  this,  makes  an  assignment  of  the  leasehold  estate,  the  judg- 
ment creditor  need  not  bring  a  suit  in  ejectment,  to  come  at  the 
leasehold  estate,  by  setting  aside  the  assignment ;  but  may  pro- 
ceed at  law  to  sell  the  term  ;  and  the  vendee,  who  is  generally  a 
friend  of  the  plaintiff  will  be  entitled  at  law  to  the  possession, 
notwithstanding  such  assignment. 

68.  It  is  enacted  by  the  16th  section  of  die  statute  of  frauds —  *  '^0 
**  That  no  writ  of  fieri  facias,  or  other  *writ  of  execution,  shall 

bind  the  property  of  the  goods  of  the  person  against  whom  such 
writ  of  execution  is  sued  forth,  but  firom  the  time  that  such  writ 
shall  be  delivered  to  the  sheriff,  &c.  to  be  executed.  And  for 
the  better  manifestation  of  the  said  time,  the  sheriff,  &c.  shall, 
upon  the  receipt  of  any  such  writ,  endorse  upon  the  back  there- 
of the  day  of  the  mouth  and  year,  whereon  he  or  they  received 
the  same.'' 

69.  In  consequence  of  this  statute  it  has  been  generally  held 
that  if  a  term  for  years  be  assigned  to  a  bona  fide  purchaser,  be-  ^ 
fore  execution  is  actually  sued  out,  and  delivered  to  the  sheriff, 

it  cannot  afterwards  be  taken  by  a  creditor.  Ra^sfen 

70.  This  doctrine  has  been  doubted  by  the  late  Mr.  Serjeant 
Hill,  who  appears  to  have  been  of  opinion  that  the  reasoning  de- 
duced from  the  case  of  an  execution  by  fieri  facias  did  not  apply 

to  a  writ  of  elegit ;  and  that  the  statute  of  frauds  bad  not  altered         j^ 
the  law,  with  respect  to  an  ehgit.  Trost 

71.  It  has  been  already  stated  that  by  the  statute  of  frauds.  Tit  iS'c  «. 
trust  estates  of  freehold  may  be  taken  in  execution  on  an  elegit 

for  the  debts  of  the  cestui  que  trust ;  but  that  if  a  trustee  has  con- 
veyed the  lands,  by  the  direction  of  the  cestvi  que  trust,  before 
execution  sued,  though  he  was  seised  in  trust  for  the  debtor,  at 
the  time  of  the  judgment,  the  lands  cannot  be  taken  in  execution : 
for  the  words  of  the  statute  are, — *^  at  the  time  of  the  said  exe- 
cution sued,"  which  refer  to  the  seisin  of  the  trustee. 

1%.  This  doctrine  appears  to  have  been  settled  in  the  followipg 
case  ; 
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Hnntr.  H.   CbaBiberlain  beittg  cestui  que  trust  in  fee  of  lands,  J. 

Com!^R.xs6.  Bordman  the  lessor  of  the  plcintiff  recovered  a  judgment  agaiimt 
him  for  160L  Chaanberlain  borrowed  600i.  of  the  defendant 
Coles^  and  for  securing  ^hat  sum,  the  trustee  of  the  legal  es- 
tate, by  the  direction  of  Chamberlain,  mortgaged  the  prenuses 
to  Coles  for  500  years.  Boardman  took  out  execution  by  writ 
of  elegit :  the  «heriff»  after  an  inquisition,  by  which  it  was  Ibund 
that  Chamberlidn  was  seised  in  fee,  extended  one  mdefy,  and 
delivered  it  to  the  lessor  of  the  plaintiff.  The  doubt  was  wheth- 
er he  bad  any  title  by  the  statute  of  frauds  ;  after  argument  by 
Comyns  and  Sir  C.  Phipps  it  was  determbed  by  Mr.  Justice 
Tracey  that  thfi  execution  was  not  good.  For  the  words,  *'  nt 
the  time  of  the  said  execution  sued,''  refer  to  the  seinn  of  the 
trustee^.  Therefore  if  the  trustee  had  conveyed  the  land,  before 
the  execution  sued,  though  he  was  seised  in  trust  for  the  defend- 
ant, at  the  time  of  the  judgment,  the  lands  could  not  be  taken  in 
execution. 

Sir  Edward  Nortbey  said  that  since  the  act,  such  construc- 
tion had  been  thought  agreeable  to  the  statute  ;  though  he  did 
not  know  that  it  ever  had  been  judicially  determined.  A  case 
was  mentioned  by  Mr.  Justice  Tracey  from  Serjeant  Cheshire's 
notes^  where  this  opinion  seemed  to  be  allowed  by  Lord  Trevor^ 
and  not  contradicted  by  the  court. 

73.  It  is  also  observable  that  Lord  Chief  Baron  Comyns, 
who  argued  and  reported  this  case,  states  the  law  accordingly 
in  his  Digest ;  where  after  mentioning  several  things  not  liable 
to  execution,  he  says,  ^^  Nor  since  the  statute  29  Cha.  II.  c.  S., 
lands  which  the  trustee  has  aliened  before  execution  ;  for  they 
are  not  bound  by  the  judgment.'' 

74.  There  are  several  things  not  liable  to  an  extent  imder  a 
statute,  rec(^nizance  or  judgment.  Thus  an  advowsiw  in  gross 
cannot  be  extended  on  an  elegk,  for  renions  which  will  be  given 
in  a  subsequent  title. 

*75.  A  writ  of  elegU  does  not  lie  of  the  glebe  bdong^g  to 
a  parsonage,  or  vicarage,  or  of  the  church  yard ;  for  each  of 
these  are,  solum  Deo  ^onseerutum. 

76.  An  estate  in  joint-tenancy  cannot  be  extended,  after  the 
death  of  the  joint-tenant  who  adaaowledged  the  judgment ;  but 
•an  estate  in  eo>parcenary  or  in  common  mny  be  extended* 

77.  It  has  been  held  in  a  modern  case,  that  a  mere  equitobJe 
I  p  ^^i^g.^'  interest  in  a  term  ibr  years  cannot  be  extended,  nor  »  an  equi- 
278.             ty  of  redemption  extendible. 

78.  If  a  trustee  acknowledges  a  judgment  or  statute,  though, 
at  law,  these  are  liens  upon  the  estate,  yet,  in  equity,  they  will 
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not  afieot  k,  because  a  judgment  is  only  a  general  security  ;      ^ 
BOt  a  specific  lien  on  the  land.  Tit,  lo.  c.  s. 

79.  It  has  been  already  stated  that  the  statute  of  Westm.  2.. 
which  gives  the  writ  c^ehgUy  does  not  extend  to  copyholds ;  for 
if  it  did  the  lord  might  have  a  tenant  brought  upon  him,  without 
his  admittance^  or  consent.  _^ 

80.  Upon  the  entry  of  the  eogmzee  into  the  lands  extended,  «ra  odI  j 
be  is  called  tenant  by  statute  merchant,  statute  staple,  or  ekgU.  Chattels,  i 
And  although  the  estates  thus  acquiped  are  uncertain,  as  to  their  -.396. 
^ration^  being  determinable  only  on  payment  of  the  debt,  and 

that  persons  holding  such  estates  shall  have  the  same  remedy  by 
assise  as  freeholders,  yet  they  are  but  chattels ;  which  vest  in 
executors  or  administrators. 

81.  Persons  holding  estates  of  this  kind  are  punishable  for 

waste  by  writ  of  waste,  or  by  an  action  of  account ;  in  which  ^g''^/  ^' 
case  the  debtor  shall  have  a  vemire  faeUns  ad  camputandum  for 
the  waste,  and  recover  damages  for  the  surplus. 

^83.  It  was  formerly  held  that  these  estates,  like  terms  for  «  75 

years,  might  bo  barred  by  a  recovery,  soffisred  by  the  persons 
who  had  the  freehold  ;  but  they  are  protected  by  the  statute  27  Tit.  36. 
Hen.  VIII.  c.  15.  from  the  effects  of  a  recovery  of  the  freehold. 

83.  The  estate  acquired  by  the  execution  of  a  statute,  re- 
cognizance, or  judgment^  must  be  executed  by  an  actual  entry  J5f^^**^  **** 
of  the  cognizee  ;  for  till  entry  he  has  but  a  bare  right,  which  Entiy. 

is  not  assignable.  So  that  dthough  he  should  release  all  his 
right  to  the  land,  yet  he  may  extend  it  after.  All  he  acquires 
is  a  lien  on  the  land  ;  but  it  is  not  certain  whether  he  will  ever 
make  use  of  it,  for  he  may  recover  the  debt  out  of  the  goods  of 
the  cognizor,  by  a  scire  faciaSf  or  take  his  body ;  and  then  dur- 
ing the  debtor's  life,  he  can  have  no  execution; 

84.  Upon  the  death  of  the  cognizee  of  a  statute,  his  t^i^^ms- ^^|f^^^* 
trator  sued  out  an  extent,  and  the  liberaU  being  returned,  he  as-  4  Mod.  48. 
signed  over  the  lands  without    making  an    actual  entry :  the 
question  was,  whether  the  assignment  was  good  or  not. 

It  was  determined  that  the  assignment  was  void  ;  for  by  the 
return  of  4he  liberate  he  had  accepted  of  the  possession,  and  was 
estopped  to.  say  the  contrary.  Then  when  the  owner  still  con- 
tinued in  possession,  it  turned  the  possession  which  the  adminis- 
trator bad  accepted  by  the  liberate  to  a  mere  ri^t,  which  was 
not  assignable.  Nor  was  it  like  an  iateresse  termini,  which  the 
lessee  might  assign  over  beferre  entry  ;  because  in  that  case  the 
lessor  is  the  principal  agent,  and  has  done  every  thing  on  his 
part  to  tranrfer  an  interest  to  the  lessee,  which  he  may  execute 
at  phasure. 
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85.  The  sheriff  does  not  now,  as  formerly,  on  a  writ  of  degit^ 
deliver  actual,  but  only  legal  possession  ^of  a  moiety  of  the 
lands.  In  order  to  obtain  actual  possession  the  pldntiff  must 
proceed  by  ejectment,  in  which  he  must  not  only  prove  the  judg- 
ment, and  by  the  judgment  roll,  that  an  elegit  issued,  and  was  re* 
turned,  but  must  also  prove  the  writ  of  elegit  by  a  true  copy 
thereof,  as  well  as  the  inquisition  that  W4is  taken  thereon. 

86.  Where  a  plaintiff  in  ejectment  claims  under  an  elegit,  and 
there  is  a  person  in  possession,  under  a  leQ^e  made  prior  to  the 
judgment,  upon  which  the  elegit  was  sued  out,  he  cannot  re- 
cover. 

87.  In  ejectment  the  plaintiff  claimed  under  an  elegit,  against 
one  Wharton  :  an  objection  was  taken  at  the  trial  by  the  de- 
fendants, that  the  tenant  in  possession  enjoyed  under  a  lease 
granted  to  him  by  Wharton,  prior  to  the,  date  of  the  plaintiff's 
judgment :  therefore  that  the  plaintiff  could  not  succeed  in  this 
ejectment.  To  this  it  was  answered,  on  the  part  of  the  lessor 
of  the  plaintiff,  that  he  had  given  the  tenant  notice  he  did  not 
mean  to  disturb  his  possession  ;  his  object  being  only  to  get  into 
the  receipt  of  the  rents  and  profits  of  die  estate  ;  and  that  the 
defendants  ought  therefore  not  to  be  permitted  to.  set  up  this  ob- 
jection. 

Mr.  Justice  Lawrence,  before  whom  the  cause  was  tried,  was 
of  opinion,  that  the  party  who  had  the  legal  estate  must  prevail 
in  an  ejectment ;  and  that  as  the  tenant's  title  accrued  prior  to 
that  of  the  lessor  of  the  plaintiff,  the  latter  could  not  succeed  in 
this  ejectment.  The  Court  of  King's  Bench  was  of  the  same 
opinion. 

88.  It  has  however  been  already  stated,  that  where  there  are 
subsisting  leases  made  prior  to  the  signing  of  a'  judgment,  the 
cognizee  may  extend  a  moiety  of  the  reversion,  and  of  the  rent, 
upon  his  elegit ;  and  after  such  extent,  he  may,  by  the  usual 
process  of  ^ejectment,  have  all  such  remedies  to  recover  a 
moiety  of  the  rent,  as  the  cog^izor  himself  might  have  had  for  the 
whole,  before  the  extent,  or  will  have,  after  it,  for  the  other 
moiety. 

89.  The  statute  13  Edw.  I.  gave  to  tenants  by  statute  mer- 
chant a  writ  of  novel  disseisin,  in  case  their  possession  was  dis- 
turbed.  But  if  the  eviction  was  upon  good  title,  the  cognizee 
had  no  ftirther  remedy. 

^  90.  The  statute  of  the  staple  also  gives  the  creditor,  if  ous- 
ted of  the  lands  taken  in  execution,  a  means  of  recovering  them 
by  writ  of  novel  disseisin,  and  by  Ae  statute  23  Hen.  YIII.  c. 
6.  $  9.,  persons  having  execution  of  lands  by  reason  of  a  recog- 
nizance, in  the  nature  of  a  statute  staple,  their  executory  ad* 
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Sttnistrators,  or  assigns,  where  they  are  disseised,  shall  have 
like  remedy  as  persons  having  execution  on  a  statute  staple. 

•  91.  The  statute  of  Westm.  "t.  c.  18.  gives  the  tenant  by 
tlegU  a  writ  of  novel  disseisin,  if  ejected  ;  and  after  a  writ  of  2  imt  397. 
re-disseisin  if  need  be.  Lord  Coke  observes  that  his  executors 
and  adnunistrators  shall  have  the  same  remedy,  by  the  equity  of 
the  acty  as  also  the  executors  and  administrators  of  tenants  by 
statute  merchant,  and  statute  staple. 

918.  By  the  .common  law,  after  a  full  and  perfect  execution  1 1"'*"*  ^^-  <*• 
had,  by  exteut  returned,  and  entered  on  record,  the  cognizee 
could  have  no  new  extent  on  the  effects  of  the  cognizor ;  because 
there  was  once  satisfaction  given  to  the  creditor,  on  record^ 
though  the  lands  had  been  recovered  from  him  before  he  had 
levied  his  debt. 

93.  This  doctrine  was  altered  by  the  statute  32   Hen.  VIII. 
c.  5.  by  which  it  is  enacted.  That  if  after  any  lands  be  deliv- 
ered in  execution  on  just  cause,  they  shall  be  recovered,  divest- 
ed, taken,  or  evicted  *out  of,  or  from  the  possession  of  any  such  *  -76 
person,  &c.  before  such  times  as  the  said  tenants  by  execution, 
their  executors  or  as^ns,  shall  have  fully  levied  their  debt  and 
damages,  for  which  the  said  lands,  &c.  were  taken  in  execution  ; 
then  every  such  recoveror,  obligee  and  cognizee  shall  have  a 
scire  f<t€ia9  out  of  the  same  court,  from  whence  the  former  exe- 
cution  proceeded  dgainst  the  person  or  persons  on  whom  the  for- 
mer execution  was  pursued,  dieir  heirs,  executors,  or  assigns,  to 
have  execution  of  other  lands,  &c.  liable  and  to  be  taken  in  exe- 
cution, for  the  residue  of  the  debt  and  damages. 
[  /^.^    94.  Lord  Coke  has  laid  down  the  following  rules  for  the  con-  ly^-^^  ^^^^' 

J .      struction  of  this  statute :  32. 

p^  First— Where  the  tenant  by  execution  has  a  remedy  given  him 
L^  "^  by  law,  after  eviction,  there  the  statute  extends  not.  For  the 
act  says,  by  reason  whereof  the  said  recoverors,  obligees,  and 
cc^nizees  have  been  clearly  set  without  remedy,  &c.  For  the 
body  refers  to  the  preamble  ;  and  the  party  ought  not  to  have 
double  satisfaction,  one  by  the  former  laws,  and  another  by  this 
statute. 
^  96.  Therefore  if  part  of  the  land  be  evicted  from  the  tenant 
by  execution,  this  statute  does  not  extend  to  it ;  because  he  shall 
hold  the  residue  till  be  is  fully  satisfied  :  if  all  be  evicted,  sav- 
ing one  acre,  he  must  be  contented  to  hold  that,  for  he  can 
have  no  new  execution  upon  this  statute. 

In  the  case  of  recognizances,  this  inconvenience  seems  to  be 
removed  by  the  statute  8  Geo.  1.  c.  25.  §  4.  which  has  been  al^^  ante,  $49. 
ready  stated. 
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"^96.  Secondly — If  a  man  be  bound  to  A.  in  a  statute  of 
1,0001.,  and  by  a  latter  statute  to  B.  in  lOOi.  B.  first  extends, 
then  A.  extends,  and  takes  the  lands  from  B.,  yet  B.  shall  have 

*  77  no  aid  of  the  statute  :  because  *after  the  extent  of  A.,  B.  shall 

re-enjoy  the  land  by  force  of  his  former  execution. 
^  97.    Thirdly — If  the  wife  of  the  cognixor  recover  dower 
against  the  tenant  by  execution,  he  shall  hold  over,  and  shall 
have  no  aid  of  this  statute. 

>^  98.  Fourthly — If  a  man  puts  out  his  lessee  for  years,  or 
disseises  his  lessee  for  life ;  after,  acknowledges  a  statute,  on 
which  execution  is  sued  agunst  him,  and  the  lessees  reenter  ; 
the  tenant  by  execution,  after  the  leases  ended,  shall  hold  over, 
and  have  no  aid  of  this  statute. 

99.  Fifthly — ^This  statute  must  not  be  taken  literally,  but 
according  to  the  meaning.  Therefore  where  the  letter  is,  until 
he,  &c.  or  his  assigns  shall  fully  and  whoQy  have  levied  the 
whole  debt,  or  damages  ;  if  he  hath  assigned  several  parcels  to 
several  assignees,  yet  all  these  shall  have  the  land,  but  till  the 
whole  debt  be  paid. 

\100.  Sixthly — ^Where  the  words  are,  for  the  which  the  sud 
lands,  &c.  were,  delivered  in  execution ;  a  disseisor  conveys 
lands  to  the  king,  who  g^nts  the  same  over  to  A.  and  his  heirs, 
to  hold  by  fealty,  and  ^1.  rent,  and  after  grants  the  se^nory 
to  B. ;  B.  acknowledges  a  statute,  and  execution  is  sued  of  the 
seignory :  A.  dies  without  heir,  the  cognizee  enters  and  is  evict- 
ed by  die  disseisee.  He  shall  have  the  aid  of  this  statute,  yet 
it  is  out  of  the  letter  of  the  law ;  for  the  seignory  was  deliver- 
ed in  execution,  and  not  the  tenancy.  But  he  *was  tenant  by 
execution  of  those  lands,  therefore  within  the  statute. 

MOl.  Seventhly — ^Where  the  words  are '*  delivered  and  tak- 
en in  execution,"  yet  if  after  the  libetiUei  the  cognizee  enter,  as 
he  may,  so  as  the  land  is  never  delivered,  yet  he  is  witlnn 
the  remedy  of  thi/i  statute ;  for  he  is  tenant  by  execution* 

#  78  •log.   Eighthly— Where ' the   statute    says,  "Then    every 

such  recoveror,  obligee,  and  cognizee,  shall,  &o.  and  says  not, 
their  executors,  administrators,  or  assigns,  but  they  are  omitted 
in  this  material  pl^ce ;  yet,  by  a  benign  interpretation,  the 
statute  shall  extend  to  them,  because  they  are  mentioned  in  the 
next  precedent  clause  of  the  eviction ;  and  the  remedy  most,  by 
construction,  be  extended  to  all  the  persons  that  appear  by  the 
act  to  be  grieved. 

"MOS.  Ninthly — When  the  statute  gives  a  sctrc  fiidas  out  of 
the  same  court,  &c.  if  the  record  be  removed  by  writ  of  error 
into  another  court,  and  there  affirmed,  the  tenant  by  execution, 
that  is  evicted,  shall  have  a  scire  facias,  by  the  equity  of  this 
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statute,  out  of  that  court ;  because  the  scire  facias  must  be 
S^rounded  upon  the  record. 

104.  Tenthly — ^Where  the  statute  gives  the  scire  facias  aguus 
sach  person  or  persons,  &c.  that  Tvere  parties  to  the  first  exe- 
cution, their  heirs,  ezecutors,  or  assigns,  &c.  this  must  not  be 
taken  so  generally  as  the  letter  is.  For  if  the  first  execution 
was  had  against  a  purchaser,  &c.  so  as  nothing  was  liable  in 
bis  hands  but  the  knd  recovered  ;  if  this  land  be « evicted  from 
tenant  by  Execution,  no  sdre  facias  shall  be  awarded  against 
him,  his  heh«,  executors,  or  assigns.  If  he  had  other  lands 
subject  to  the  execution,  then  a  scire  facias  lies  agiunst  him  or 
liis  assignees  ;  not  agdnst  his  executors.  Neither  in  that  case 
can  he  have  a  scire  facias  upon  this  statute  against  the  first  debt- 
or or  cognizor,  because  it  gives  it  only  i^^ainst  him,  &c.  that 
-WBB  party  to  the  first  execution,  his  heirs,  executors,  or  assigns. 
""But  if  there  be  several  assignees  of  several  parcels  of  land,  sub- 
ject to  the  execution,  one  scire  fadas  upon  the  statute  shall  lie 
agamst  all  of  them. 

*105.  As  to  the  duration  of  these  estates  the  law  aDows  #  tf^ 

the  creditor  to  hold  until  he  has  recovered  all  the  money  due  How  long 
to  him.  In  the  case  of  a  statute,  the  creditor  is  also  entitle  ^^  msy  m 
to  costs  :  and  as  the  sheriff  b  directed  to  make  a  reasonable . 
extent  of  the  land,  it  follows,  that,  upon  a  computation  of  the 
debt,  and  the  value  of  the  lands,  it  may  be  easily  known  how 
long  the  extent  may  continue,  and  when  the  debtor  will  be  en- 
titled to  have  his  land  again. 

106.  In  the  case  of  any  disseisin  or  interruption  by  a  stran-  4lUtK  at  « 
ger,  the  cognizee  shall  not  hold  over  the  time  of  the  ^extent,  but  f  .3    '  ^^ 
is  to  have  satisfaction  for  the  injury  done  him  firom  such  stran- 
ger.    If  the  cognizir  himself  gives  the  tenant  by  statute  or 

elegit  any  interruption,  or  prevents  him  from  taking  the  profits, 
there  the  tenant  may  either  hold  over,  or  bring  an  action 
against  the  cognizor.  For  as  in  the  first  case  it  would  be  un- 
reasonable to  pumsh  the  cognizor  for  the  act  of  a  stranger,  by 
keeping  him  out  of  his  lands,  so  in  the  last  case  it  would  be 
-  equally  unreasonable  to  permit  the  cognizor,  by  any  act  of  his 
own,  to  turn  the  cognizee  out  of  the  land,  before  he  had  receiv. 

ed  his  debt 

1 07.  If  the  tenant  by  statute  or  elegit  suffers  the  land  to  Idsm. 
lie  waste,  or  neglects  to  levy  the  debt  out  of  it,  these  being  hia 
own  acts,  it  is  but  reasonable  he  should  suffer  by  them  ;  and 

not  hold  over  the  land,  to  the  prejudice  of  the  cognizor.  On 
the  other  hand,  where  there  is  no  fault  or  negligence  in  the  cog* 
ntzee,  but  he  is  prevented  fit>m  making  the  usual  profits  of 
the  land  by  the  act  of  God,  there  the  cognizee  shall  hold  evet 
Vol.  II.  68 
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the  time  of  the  extent ;  for  k  would  be  unreasonable  to  punish 
him  for  that  which  no  industry  of  his  could  prevent 
*  80  *108.  With  respect  to  the  manner  in  which  estates  of  this 

How  they      kind  are  determtned,  there  is  a  connderable  difference  between 
saLed!*'^*       estates  held  by  statute  merchant,   statute  staple^  and  recogni- 
zance, and  those  held  under  a  writ  of  elegit, 

4t  Ran  67  a       ""—^      7  o 

SRoiLAb.*        ^^^*  In  the  case  of  an  extent  under  a  .statute  or  recogni- 
'^79.  zance,  the  cognizor  cannot  enter,  without  suing  out  a  writ  of 

sctre  fwAaa  ad  rehabendtan  ierram  ;  because  in  these  cases  the 
tenant  is  entitled  to  hold  the  land,  not  only  until  the  principal 
debt  be  levied,  but  also  alt  costs,  damages,  and  expenses  aris- 
ing from  it.  And  as  the  costs  are  not  ascertuned,  no  entry, 
which  Is  but  an  act  in  paw,  can  defeat  a  matter  of  record, 
until  such  costs  and  damages  are  ascertained  by  writ  of  scire 
facias. 

110.  In  the  case  of  an  extent  under  a  statute  or  rec<q;iu- 
GrMDviU^*  zance,  the  only  proper  determination  of  the  estate  held  under 
Tit  35.  c.  11.  it,  is  the  entry  of  satisfaction  upon  the  record,  or  perception  of 

the  profits  appearing  upon  record  :  and  a  person  having  a  second 
extent,  has  no  title  of  entry  until  then. 

111.  In  the  case  of  anefe^,  where  the  debt  is  certidn,  no 
damages  or  expenses  being  allowed,  and  the  annual  value  of  the 
land  being  ascertained  by  the  inquisition  and  extent,  when  a 

-  sufficient  time  has  elapsed  to  enable  the  creditor  to  receive  what 

was  due  to  him  (rom  the  rents,  there  is  no  reason  to  object  to 

the  entry  of  the  cognizor ;  which  is  therefore  lawful. 

SRoU.Ab.  ^'^*  Where  the  tenant  by  elegit  is  satisfied  his  debt,  by 

479.  some  casual  profits,  the  cognizor  cannot  enter  but  must  bring  a 

scire  faciai :  because  such  accidental  profit  does  not  appear  in 

^  the  valuation  of  the  lands,  which  is  stated  upon  the  record. 

Id.  483  *113.  No  scife  facias  lies  upon  a  general  averment  that  the 

Bftc.  Ab.  Ex-  cognizee  ha3  levied  the  debt,  before  the  time  of  the  extent  ex- 

ecacion,         jiirei :  because  this  may  happen  by  the  cognizee's  industry  in 

improving  the  land,  of  which  the  debtor  cannot  take  advantage. 

Idem.  114.  But  if  the  cognizee  has  levied  part  of  the  debt  by  the 

felling  of  timber,  and  has  received  the  rest,  as  appears  from  an 

acquittance,  die  cognizor  shall  have  a  writ  of  scire  facias.     The 

reason  is,  because  the  object  of  the  extent  being  only  to  satisfy 

the  cognizee  his  reasonable  demands,  whenever  it  appears  to 

the  court  that  they  are  answered,  whether  by  perception  of  the 

profits^  or  otherwise,  they  will  grant  a  scire  facias  to  avoid  the 

extent,  and  to  reinstate  the  cognizor  in  his  former  possession ; 

since  the  end  for  which  it  is  given  is  answered. 

Idem-  11^*  If  the  cognizee  has  levied  part  of  the  debt  according  to 

the  extent,  the  cognizor,  upon  tender  of  the  residue  in  court, 
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shall  have  a  scire  facias  to  recover  possessioR  of  bk  land,  within 
the  time  of  the  extent  For  here  it  appears  on  record  how 
much  was  due  at  first,  how  much  was  paid,  and  what  remains 
due.  And  the  object  of  the  extent  being  to  satbfy  the  co^izee 
of  his  just  debt,  whenever  that  af^ars  to  the  court  to  have  been 
done,  the  estate  shall  cease.  But  if  the  cognizor  had  tendered 
the  remainder  of  the  debt  out  of  court,  or  if  in  com!  he  had  onlj 
offered  to  come  to  an  agreement  with  the  cognizor,  in  neither  of 
these  cases  would  a  scire  facias  be  granted  ;  because  it  did  not 
appear  upon  record  that  the  debt  was  paid. 

116.  A  question  having  arisen  m  the  Court  of  Chancery,  S**V^^^' 
whether  upon  an  elegit  the  plaintiff  was  entitled  to  interest  be-  3  Atk.  5i7. 
yond  the  penalty  of  a  judgment,  Lord  Hardwieke  ssdd,  that  at 

law,  upon  a  judgment  entered  up,  it  was  tiie  debitwn  recuperatum 
*apd  the  stated  damages  between  the  paities  ;  but  if  the  creditor  *  62 

did  not  take  out  sl  fieri  facias  against  the  person  at  the  debtor, 
or  his  personal  estate^  but  extended  the  lands  by  elegit^  which 
the  sheriff  did  only  at  the  annual  value,  and  much  below  the 
real,  the  creditor  held  quousque  debttwn  saHsfactumJuerii  ;  and 
at  law  the  debtor  could  not,  upon  a  writ  ad  eompuUnuItfni,  in- 
sist upon  the  creditor's  doing  more  than  account  for  the 
extended  value.  But  if  the  debtor  came  into  a  court  of  equity 
for  relief,  the  court  would  give  it  to  him,  by  obliging  the  cre- 
ditor to  account  for  the  whole  that  he  had  received  ;  and,  as  2  v«Dt.  t38. 
a  person  who  comes  for  equity  must  do  equity,  will  £rect  the 
debtor  to  pay  interest  to  the  creditor,  even  though  it  should  ex- 
ceed the  penalty.  His  Lordship  said,  he  remembered  very 
well,  upon  Serjeant  Wlutaker's  insisting  before  Lord  Cowper» 
that  this  would  be  repealing  the  statute  of  Westminster,  Lord 
Cowper  sdd,  he  would  not  repeal  the  statute ;  but  he  would 
do  complete  justice  by  letting  the  creditor  carry  on  the  interest 
upon  his  debt,  as  he  was  to  account  for  the  whole  he  had  receiv- 
ed. 

117.  When  the  plaintiff  or  cognizee's  denu^d  is  satisfied  in 
this,  or  in  any  other  way,  satisfaction  ought  to  be  entered  on 
the  record  of  the  judgment ;  or  else  it  should  be  assigned  to  a 
trustee  for  the  owner  of  the  lands. 

118.  It  was  doubted  whether,  under  the  statute  18  £li2.  ^.  Thecrowa 
4.  $  2.  a  sale  of  the  debtor'^  lands  could  be  made  by  the  crown,  ^^^'^^^ 
after  the  death  of  the  debtor.    To  remedy  this,  an  -act  was  Extent, 
passed  in  87  Eliz.  c.  S.  by  which  it  was  enacted,  that  the 

crown  might  make  a  sale  oi  accountants*  lands,  as  weD  after 

their  death  as  in  their  Hfetime.     Afterwards    by  the  statute 

89  Eliz.  c.  7.  this  -explanatoi^  act  was  repealed,  and  a  *pow-  *  9Z 

er  waa  given  to  the  crown  to  «0B  aecouatants*  or  debtors'  landa 
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in  their  lifetime.  This  act,  being  only  temporary,  expired^  and 
the  explanatory  act  of  27  Eliz.  ^ras  revived ;  but,  being  found 
extremely  defective,  the  following  act  was  made  for  this  pur- 
pose. 

119.  By  the  statute  25(}eo.  III.   c.  35.   it  is  enacted,    fliat 
'^  it  shall  be  lawful  for  the  Court  of  Exchequer,  on  the  application 

of  the  Attorney  General,  in  a  summary  way  by  motion,  to  order 
that  the  right  and  interest  of  any  debtor  to  his  majesty,  and  of 
the  heirs  and  assigns  of  such  debtor,  in  any  lands  which  had 
been  or  shall  be  extended,  or  so  much  thereof  as  shall  be  suffi- 
cient to  satisfy  the  debt  for  which  the  same  shall  have  been  ex- 
tended, shall  be  sold,  in  such  manner  ^ui  the  court  shall  direct  : 
That  when  a  purchaser  shall  be.  found,  the  -conveyance  of  the 
lands,  so  decreed  to  be  made,  shall  be  made  by  the  remembran- 
cer of  the  court  or  his  deputy,  under  the  direction  of  the  court, 
by  deed  of  bai^n  and  side,  to  be  enrolled  in  the  said  court ;  and 
that  from  and  after  the  making  of  such  conveyance,  and  the  en- 
rolment thereof,  the  bargiunee  and  his  heirs  shall  hold  the  lands 
therein  comprised  for  lus  own  use,  not  only  against  the  extent  of 
the  crown,  but  also  agtdnst  such  debtor,  or  the  surety  or  sure- 
ties of  such  debtor,  and  all  persons  claiming  under  such  debtor, 
t>T  the  surety  or  sureties,  unless  by  a  titie  paramount  to,  and 
avaQable  in  law  against  such  extent:  That  all  monies  which 
shall  become  payable  from  any  such  purchaser,  shall  be  paid  and 
•applied  towards  dischai^e  of  the  debt  due  to  the  crown,  and  of 
all  costs  and  expenses  incurred  by  the  crown,  in  enforcing  the 
payment  of  such  debt,  in  such  manner  as  the  court  shall  order 
and  direct :  and  if  there  shall  be  any  surplus  arifidng  from  any 
^  o  J  ^^^^  ^^9  ^^^  ^^  surplus  shall  belong  to  *the  same  person  as 

would  be  entitied  to  the  lands  sold,  if  there  had  not  been  a  sale 

Ac.  protects  120.  It  has  been  already  stated  that  a  purchaser,  without  no- 
Titlii^i.  ^^^  ^^  ^^y  incumbrances,  shall  protect  himself  from  them,  by 
(  33.  obtming  an  assignment  to  a  trustee  for  himself  of  a  prior  term 

for  years.    The  same  doctrine  has  been  extended  to  statute^ 
recognizances  and  juclg^ents. 
Ci!«bl.^^*      121.  Thus  where  a  purchaser  of  land  incumbered  -^nth  two 
statutes,  purchased  in  the  first,  having  no  notice  of  the  second. 
Lord  Nottingham  said — **  If  he  had  no  notice  of  the  second  stat- 
ute, before  he  was  dipped  in  the  purchase,  he  shall  defend  him- 
self by  the  first  statute,  whether  the  same  were  paid  oiT  or  no. 
If  he  can  at  law  do  it,  equity  will  not  hurt  him." 
Hiiattiifdott        1^3*  Lord  Huntmgdon    bought  a  statute    affecting  certain 
I.-iP'^*5'      *^^  J  ^o  years  after  he  purchased  the  lands.     There  was 
49.  another  statute  subsequent  to  that  bought  m  by  Lord  H^  bat 
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prior  to  his  purchase,  of  which  Lord  H.  had  notice  at  the  time 
when  he  bought  the  lands. 

The  court  was  of  opinion^  that  although  the  statute  was 
bought  in  before  the  purchase,  yet  that  made  no  diiSerence  in 
the  case,  hut  was  as  good  as  if  it  had  been  bought  in  after- 
wards ;  therefore  Lord  H.  should  be  looked  upon  as  a  purchas- 
er, having  such  security  to  protect  his  purchase. 

123.  The  effect  of  getting  in  old  statutes,  recognizanees, 
and  judgments,  in  protecting  mortgagees,  will  be  discussed  in 
the  next  title. 
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•Section  1.  *  86 

THE  second  kind  of  estate  held  as  a  pledge  or  security  Origin  of 
for  the  repayment  of  money,  b  where  lands  and  tenements  are     ^6*K*** 
conveyed  by  the  debtor  to  the  creditor  for  that  purpose. 

2.  In  the  reign  of  Henry  H.   two  modes  of  pledging  lands  Lib.  lo.  c.  8. 
were  in  use,  which  are  fuDy  described  by  Glanville,  and  appear  ^^^ 
to  have  been  adopted  from  the  customary  law  of  Normandy. 

The  first  of  these  was  called  Ftmrni  Vadivmy  and  was  a  con- 
veyance of  lands  by  a  debtor  to  his  creditor,  to  hold  until  the 
rents  and  profits  should  amount  to  the  sum  borrowed  ;  in  which 
case  the  pledge  was  ssud  to  be  living,  for,  on  discharge  of  the 
debt,  it  returned  to  the  borrower. 

S.  The  second  mode  of  pledging  land  was  called  Mcrtuum 
Vadwm^  and  is  thus  described  by  Littleton,  $  S32. — **  If  a 
feoffment  be  made  upon  such  condition  that  if  the  feoffor  pay  to 
the  feoffee  401.  of  money,  that  then  the  feoffor  may  re-enter,  &c. 
In  this  case  the  feoffee  is  called  tenant  in  mortgage,  which  is  as 
much  as  to  say  in  French,  as  Mwt  Oage^  and  in  Latin  Mortuum 
Vddwm,  And  it  seemeth  that  the  cause  why  it  is  called  mort- 
gage is,  for  that  it  is  doubtful  whether  the  feoffor  wiH  pay,  at  the 
day  Umited,  such  ^um  or  not ;  and  if  he  doth  not  pay,  then  the 
land  which  is  put  in  pledge,  upon  condition  for  the  payment  of 
the  money,  is  taken  firom  him  for  ever  ;  and  so  dead  to  him  up- 
on condition.'^ 

4.  It  appears  from  this  passage  that  a  mortgage  was  created  jJo^se^**'"*^ 
by  a  conveyance  of  the  lands,  from  the  debtor  to  the  creditor, 

with  a  condition,  that  if  the  money  was  paid  on  a  certain  day, 
the  conveyance  should  be  void,   and  the  debtor  might  enter, 
and  have  his  former  estate.     But  if  default  was  made  in  pay- 
ment *of  the  money  on  the  day   appointed,  then  the  lands  be-  *  87 
came  absolutely  vested  in  the  creditor,  freed  from  the  condition.  casf^Dyer 
And  all  the  maxims  of  the  common  law  respecting  the  breach  369  a. 
of  a  condition  were  strictly  applied  to  this  kind  of  conveyance.  '^'**  IS.  c  «, 

5.  This  mode  of  pledging  lands  was  attended  with  great  in- 
conveniences. If  the  money  was  not  paid  on  the  very  day  named 
in  the  deed,  the  lands  were  absolutely  forfeited,  nor  would  any 
subsequent  tender  of  the  money  avail  the  creditor ;  although  the 
estate  mortgaged  were  of  much  greater  value  than  the  sum  bor- 
rowed. 

6.  Notwithstanding  the  obvious  injustice  of  this  doctrine,  the 
courts  of  common  law  would  not  allow  of  the  smallest  degree  of 
liberality  in  the  construction  of  these  kind  of  conditions.     For  GoodaU^s 
in  the  only  two  cases  reported  by  Lord  Coke  respecting  mortga-  &  Rep.  9ft. 
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M*i  14  ^***'  fS^^*  *^®  judges  appear  to  have  held  (hat  an  estate  mortgaged 
was  absolutely  forfeited  and  lost,  if  the  condition  was  not  really 
and  bona  fide  performed. 
iDterposHion  7.  The  doctrine  adopted  by  the  courts  of  common  law,  re« 
*^fGh^*'''*  specting  mortgages,  being  totally  contrary  to  the  spirit  of  this 
species  of  contract,  and  to  the  principles  of  justice,  by  subject- 
ing those  who  borrowed  money  on  the  secuii^  of  their  lands,  to 
the  total  loss  of  them,  on  the  non-performance  of  the  condition ; 
the  Court  of  Chancery  was  induced  to  interpose,  and  by  an 
equitable  and  liberal  construction  to  mitigate  the  rigour  of  the 
common  law,  in  cases  of  this  nature. 

8.  It  was  obvious  that  lands  mortgaged  were  oxily  meant  to 
become  a  security  for  the  payment  of  what  was  borrowed ;  as  it 
never  could  be  the  intention  of  a  person  who  mortgaged  his 

*  88  lands  that  a  large  estate  'should  become  the  absolute  property 

.  of  a  creditor,  if  a  sum  of  money,  much  inferior  to  the  value  of 
such  estate,  was  not  paid  on  the  day  appointed.  The  Court  of 
Chancery  therefore  resolved  that  a  condition  of  this  kind  was  in 
the  nature  of  a  penalty,  agcdnst  which  equity  ought  to  relieve; 
that  all  the  creditor  could,  in  justice  and  conscience  be  entitled 
to,  was  his  principal,  interest,  and  costs  ;  and  estabhshed  it  as 
a  ruling  maxim,  that  although  the  condition  was  not  strictly 
performed,  by  which  the  estate  was  forfeited  at  law,  yet  if  the 
debtor  paid  the  money  borrowed,  and  interest,  within  a  reason- 
able time,  he  should  be  entitled  to  call  on  the  creditor  for  a  re- 
conveyance of  his  lands. 

9.  This  right  acquired  the  name  of  an  equity  of  redemption ; 
but  it  is  not  ascertained  when  it  was  first  allowed.     Lord  Hak 

I  Cha.  Ca.     is  reported  to  have  said,  that  in  14  Rich.  IL  the  parliament  re- 
^19'  fused  to  admit  of  an  equity  of  redemption.     Thb  appears  to  be 

a  mistake ;  for  in  the  case  alluded  to  by  Lord  Hale,  aiid  of  which 
he  has  stated  a  part  in  his  History  of  the  Common  Law,  Cha. 
pp.        3.  the  mortgagor  asserted  that  he  had  paid  the  money,  and 
V.  3.  F.^8.   prayed  to  have  his  lands  agsdn  ;  nor  did  the  idea  of  an  equity 
of  redemption  exist  for  some  centuries  after :  for  although  Tot- 
hill  has  mentioned  a  case  in  37  Eliz.,  where  a  mortgagor  had 
a  decree  in  chancery  for  a  reconveyance  of  lands  mor^paged, 
yet  no  mention  is  made  by  Lord  Coke  of  an  equity  of  redemp- 
tion ;  from  which  it  may  be  presumed  that  it  was  not  then  gen- 
erally known.     It  is  however  probable  that  this  doctrine  was 
introduced  in  the  reign  of  James  I.,  when  the  Court  of  Chancery 
Coll.  y.         had  established  its  equitable  jurisdiction.     And  in  the  first  year 
^!^l"''o        of  Charles  I.  there  is  a  case  in  which  this  right  is  supported,  as 

1  Cba.  Rep.  .  .  - 

10.  a  tmng  of  course. 
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*10.  After  allowance  of  an  equity  of  redemption,  there  still  *  89 

remained  some  legal  scruples,  wEich  subjected  the  mortgagor  to 
great  inconveniences.     It  was  conceived  that  where  the  condition 
was  not  strictly  performed,  by  the  payment,  of  the  money  on 
the  day  mentioned  in  the  conveyance,  the  lands  became  liable  to  ^^^  ^^  p^^ 
all  the  legal  charges  of  the  mortgagee ;  to  the  dower  of  his  ton,  Cra.  Car. 
wife,  to  forfeiture, .  and  escheat ;  and  that  the  mortgagor  could  x^t.  of  Eq. 
have  no  relief  against  those  who  came  in,  in  the  post     But  the  B.  3.  c.  l. 
Court  of  Chancery,  as  it  increased  in  power,  hasr  set  this  mat-  '  ^* 
ter  fright,  and  has  established  a  redemption,  not  only  against 
the  tenant  in  dower,  and  all  those  who  claim  under  die  mort- 
gagee ;  but  also  against  the  lord  by  escheat,  and  all  others  who 
come  in,  in  the  post ;  because  in  equity  the  payment  of  the.  mon* 
ey  puts  the  mortgagor  in  statu  quo  ;  since  the  lands  were  orig- 
inally conveyed  as  a  security  only  for  the  money  borrowed. 
^    11.  A  mortgage  may  therefore  be  described  to  be  a  convey-  ^r"*^J&**!?* 
ance  of  lands  by  a  debtor  to  his  creditor,  as  a  pledge  or  secu-  gage. 
.  rity  for  the  repayment  of  a  sum  of  money  borrowed  ;  with  a 
/  proviso  that  such  conveyance  shall  be  void  on  payment  of  the 
money  and  interest,  on  a  certain  day ;  and  in  all  mortgages, 
although  the  money  be  not  paid  at  the  time  appointed,  by  which 
;  the  conveyance  of  the  lands  becomes  absolute  at  law,  yet  the 
\  mortgagor  has  still  an  equity  of  redemption  ;  that  is  a  tif^t  in 
equity,  on  payment  of  the  principal,  interest,  and  costs,  within 
a  reasonable  time,  to  call  for  a  reconveyance  of  the  lands*  „         ^ 

12.  It  was  formerly  a  practice  to  make  a  mortgage  by.an  ab-  63. 
«oIute  conveyance  ^  with  a  defeazance  or  clause  of  redemption 
in  a  separate  deed.     Lord  Talbot  has  said  that  this  was  a  wrong 
way,  and  to  him  always  *appeared  with  a  &ce  of  fraud ;  for  the  *  90 

defeazance  might  be  lost,  and  then  an  absolute  conveyance  set 
up  :  he  would  discourage  die  practice  as  much  as  possible. 
And  Lord  Hardwicke  has  said,  that  wherever  the  court  finds  %  ^*^*'  ^j  y 
clause  of  redemption  in  a  separate  deed,  it  adheres  to  it  stricfly  ;  leo!  '       *** 
to  prevent  die  equity  of  redemption  from  being  entangled,  to  the 
prejudice  of  the  mortgagor. 

18.  The  Court  of  Chancery  having  thus  extended  its  pro- 
tection to  the  mortgagor,  by  aUowing  him  to  redeem  lus  estate 
after  it  was  forfeited  at  law,  it  also  gave  the  mor^^gee  a  right, 
in  a  reasonable  time  after  forfeiture,  to  call  on  the  mortgagor 
for  payment  of  his  money,  or  else  to  be  for  ever  foreclosed,  or 
excluded  from  any  fiirther  equity  of  redemption. 

14.  As  money  borrowed  on  mortgage  is  seldom  paid  on  the 
day  appointed,  mortgages  are  now  become  entirely  subject  to 
the  Court  of  Chancery  ;  where  it  is  an  establbhed  rule  that  the 
mortgagee  holds  the  estate  merely  as  a  pledge  or  security  for 
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the  repayment  of  his  money ;  therefore  a  mortgage  is  consid- 
ered in  equity  as  personal  estate.  The  mortgagor  is  held  to 
be  the  real  owner  of  the  land,  the  debt  being  esteemed  the  prin- 
cipal, and  the  land  the  accessory  :  whenever  the  debt  is  dischar- 
ged, the  interest  of  the  mortgagee  in  the  land  determines  of 
course ;  and  he  is  looked  on  in  equity  as  a  trustee  only  for  the 
mortgagor. 

1 5.  In  all  modem  mortgages  there  is  a  covenant  inserted  from 
the  mortgagor,  for  himself,  his  heirs,  executors,  and  adminis- 
trators, to  repay  the  money  borrowed,  with  interest;  which 
creates  a  personal  contract  between  the  mortgagor  and  the 
mortgagee,  for  the  payment  of  the  money. 
^  Ql  *16.  Mortgages  are  of  two  sorts  :  either  the  lands  are  con- 

MortsH»>  i^  ^^y^^  ^  *^^  mortgagee  and  his  heirs  in  fee-simple,  with  a  pro- 
F««,  or  for  viso,  that  if  the  mortgagor  pays  the  money  borrowed  on  a  cer« 
tain  day,  the  mortgagee  will  reconvey  the  lands,  or  else  the 
lands  are  conveyed  to  the  mortgagee,  his  executors,  adminia- 
trators,  and  assigns,  for  a  long  term  of  years ;  with  a  proviso, 
that  if  the  money  be  paid  on  a  certain  day,  the  term  shall  cease, 
and  become  void. 

17.  In  the  case  of  mortgages  for  terms  of  years,  if  the  money 
b  not  paid  on  the  day  appointed,  the  estate  becomes  absolutely 
vested  at  law,  in  the  mortgagee,  for  the  residue  of  the  term. 
And  although  a  court  of  equity  allows  the  mortgagor  to  redeem 
within  a  reasonable  time,  by  paying  the  principal,  interest  and 
costs,  yet  such  payment  only  gives  the  mortgagor  an  equitably 
right  to  the  term. 

18.  Mortgages  for  years  are  attended  with  this  advantage, 
that  on  the  death  of  the  mortgagee,  the  term  and  the  right  to  re- 
ceive the  mortgage  debt  vest  in  the  same  person,  whereas  in  the 
case  of  a  mortgage  in  fee,  the  estate,  on  the  death  of  the  mortga- 
gee, goes  to  his  heir  or  devisee ;  and.  the  money  is  payable  to  his 
executor  or  administrator.  This  produces  a  separation  of 
rights,  that  is  often  attended  with  great  inconveniences,  both  to 
the  mortgagor  and  the  representatives  of  the  mortgagee.  On 
the  other  hand,  in  the  case  of  mortgages  for  years,  there  is  this 
defect,  that  if  the  right  of  redemption  is  abandoned  or  foreclosed, 
the  mortgagee,  or  his  personal  representatives,  will  only  be  en- 
titied  to  the  term  :  to  guard  against  this,  it  has  been  thought 
advbable,  in  some  cases,  to  make  the  mortgagor  covenant  that, 
on  nonpayment  of  the  money,  he  will  not  only  confirm  tiie  term, 
but  also  convey  the  freehold  and  inheritance  to  the  mortgagee, 

*  92  *or  as  he  shaJl  appomt,  dischai^ed  from  all  right  of  redemp- 

tion. 
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19.  There  is  another  kind  of  mortg^^e,  where  the  proviso  WtlAMort- 
for  redemption  does  not  oblige  the  mortgagor  to  pay  the  money  ^^  * 

on  a  particular  day,  but  allows  him  to  do  it  at  any  indefinite 

time.     This  is  called  a  Welsh  mortgage,  in  which  there  is  a  laira,  c.  X 

perpetual  right  of  redemption. 

20.  Legal  mortgages  are  made  by  a  transfer  of  the  legal  es-  &^^^* 
tate  to  the  mortgagee,  by  a  regular  conyeyance.      But  an     ^"^•^■* 
ii^^ement  in  writing  to  transfer  an  estate  as  a  security  for  the  ^««  ▼•  ^^^ 
repayment  of  a  sum  of  money  borrowed,  or  even  a  deposit  of  i  Cwl^Isii; 
title  deeds,  will  create  what  is  called  an  equitable  mortgage. 

21.  When  the   Court  of  Chancery  assumed  a  jurisdiction  -^IR^rtrainti 
over  mortgages,  it  became  an  established  rule  there,  that  every  tlon  »r«"wd. 
conveyance  of  a  real  estate,  for  the  purpose  of  securing  the  re- 
payment of  a  sum  of  money,  should  be  considered  as  a  mort- 
gage :  that  all  restraints  imposed  upon  the  equity  of  redemption 

should  be  relieved  against ;  being  in  fact  terms  extorted  from 
the  necessities  of  the  borrower,  and  tending  to  usury  and  op- 
pression. The  right  of  redemption  is  therefore  considered  in 
equity  as  inseparably  incident  to  a  mortgage,  and  cannot  be  re- 
strained by  any  clause  or  agreement  whatever ;  it  being  a  rule, 
that  what  was  once  a  mortgage,  must  always  continue  to  be  a 
mortgage. 

22.  Thus  a  proviso  to  redeem,  during  the  life  of  the  mort-  j?*®**  ^' 
gagor  only,  was  held  void,  and  it  was  decreed  that  the  heir  of  Cha.  Ca.  92. 
the  mortgagor  should  notwithstanding  redeem. 

33.  So  where  the  right  of  redemption  was  restrained  to  the  q^^?J* 
mortgagor  himself,  or  the  heirs  of  his  body,  it  was  held  void  ;  infra,  c.  3. 
and  a  jointress  was  allowed  to  redeem. 

*24.  Lands  were  mortgaged,  with  a  special  clause,  that  if  *  93 

the  mortgagor,  or  the  heirs  male  of  his  body,  should  pay  the  h^^^'S^i^' 
money  borrowed,    they   wight  re-enter ;   and    the  mortgagor  Vera.  33* 
agreed  that  no  one  but  himself,  or  the  heirs  male  of  his  body,  ^^' 
should  be  admitted  to  redeem.     The  mortgagor  having  died 
without  issue,  the  plaintiff,  being  a  jointress  of  part  of  the  lands, 
brought  her  bill  to  redeem  the  mortgage. 

It  was  insisted  for  her,  1 .  That  restrictions  of  redemption 
in  mortgages  had  always  been  discouraged,  as  it  would  be  a 
thing  of  mischievous  consequence  should  they  prevail ;  for  then 
it  would  become  a  common  practice,  and  a  trade  amongst  scriv- 
eners, to  fetter  mortgagors,  so  as  to  make  it  impracticable  for 
them  to  redeem,  according  to  the  precise  letter  of  the  agree- 
ment. 2.  It  was  a  maxim  in  chancery  that  an  estate  cannot 
at  one  time  be  a  mortgage,  and  at  another  time  cease  to  be  so, 
by  one  and  the  same  deed :  and  a  mortgage  can  no  more  be  ir*- 
redeemable,  than  a  distress  for  a  rent-charge  irrepleviable. 
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After  long  debate,  the  Lord  Keeper  decreed  that  the  mort- 
gage should  be  redeemed  ;  the  rather  because  the  defendant  had 
a  covenant  for  repayment  of  his  mortgage  money. 

25.  Where  lands  are  mortgaged,  no  agreement  made  at  the 
time,  that  in  case  the  money  is  not  paid  on  a  particular  day, 
the  conveyance  shall  become  absolute,  will  be  allowed  in  chan- 
cery. 

26.  A  person  seised  of  lands  worth  2002.  per  armum  mort. 
gaged  the  same  for250{.,  and  executed  a  deed  for  the  absolute 
conveyance  of  them  to  the  mortgagee,  if  the  money  was  not 
paid  at  the  end  of  seven  years.  The  master  of  the  Rolls,  as- 
sisted  by  Mr.  Justice  Hyde,  decreed  a  redemption  ;  for  the 
mortgpagee's  father  having  exhilnted  a  bill  against  the  mortga- 
gor for  the  *land,  or  the  money,  made  it  evident  that  it  was  a 
mortgage  ;  therefore  no  agreement  could  take  away  the  right  of 
redemption. 

27.  An  agreement  that  in  case  money  lent  on  mortgage  is 
not  paid  on  the  day  appointed,  then  that  upon  payment  of  a  fur- 
ther sum  by  the  mortgagee,  the  conveyance  shall  become  abso- 
lute, will  hot  be  allowed. 

28.  A  person  mortgaged  his  estate  for  2002.,  and  at  the 
same  time  entered  into  a  bond  conditioned  that  if  the  200/.  and 
interest  was  notpcdd  at  the  day,  then  if  the  mortgagee  should 
pay  the  mortgagor  the  further  sum  of  78L  in  full  for  the  pur- 
chase of  the  premises,  within  ten  days  after,  the  bend  should 
be  void,  or  else  should  stand  in  full  force.  The  mortgagor  £ed 
before  the  mortgage  became  forfeited,  leaving  Ins  son  an  infant, 
and  the  2001.  not  being  paid  at  the  day,  the  mortgagee  paid  the 
782.  The  son  of  the  mortgagor  brought  his  bill  to  redeem  ; 
the  defendant,  by  his  andwer,  insisted  that  it  was  an  absolute 
purchase ;  but  the  court  decreed  a  redemption. 

29.  The  defendant  Ward  lent  16,0002.  to  one  Neale  on 
mottgage,  to  carry  on  his  buildings  ;  and  in  another  deed,  ex* 
ecuted  at  the  same  time,  he  took  a  covenant  from  Neale  that  he 
Wouldconvey  to  him,  if  he  thought  fit,  ground  rents  to  the  value 
of  16,0002.,  at  the  rate  of  20  years  purchase.  The  bill  be- 
ing  to  redeem,  the  defendant  insisted  on  that  agreement :  the 
Master  of  the  Rolls  decreed  a  redemption,  on  payment  of  prin- 
cipal, interest,  and  costs,  without  regard  to  that  agreement,  set- 
ting it  aside  as  unconscionable  ;  for  a  man  shall  not  have  inter- 
est for  his  money,  and  a  collateral  advantage  besides  for  the 
loan  of  it ;  or  clog  the  redemption  with  any  bye  agreement. 

30.  No  subsequent  agreement  entered  into  by  the  creditors 
and  assignees  of  a  mortgagee,  to  restrain  the  ^right  of  redemp- 
tion to  a  particular  period,  will  be  deemed  valid  in  equity. 


TUUXV.  Mortgage.  CK  l^Sl--3S.  **      67 

31.  A  person  having  made  a  mortage,  and  the  equity  of  Eztmi  t. 
redemption  bemg  subject  to  the  payment  of  several  debts,  the  Grea y«i, 
mortgagee  exhibited  his  bill  against  the   mortgagor,  and  all  the       ^^' 
creditors,  that  they  should  redeem,  or  be  foreclosed.     Oreaves 
who  was  one  of  the  defendants,  and  also  a  creditor,   pud  the 
mortgage  money  with  the  consent  of  the  other  creditors  ;  and 
agreed  with  them,  that  if  they  would  pay  the  money  advanced 
by  hira,  at  a  future  day,  they  should  redeem  ;  otherwise  that 
he  should  have  the  lands  absolutely.     The  creditors  failed  to 
pay   the  money  at  the  time  agreed  on  ;  Greaves  enjoyed  the 
lands  for  20  years,  after  which  the  creditors  exhibited  their  bill 
to  redeem. 

The  Lord  Keeper  decreed  a  redemption,  because  those  lands, 
by  the  new  agreement,  became  a  mortgage,  in  respect  of  the 
otlier  creditors,  in  the  hands  of  the  defendant ;  in  regard  of  the 
trusts  and  confidence  which  they  had  in  the  defendant,  being  all 
creditors  alike  ;  and  principally  because  the  mortgagee  had  asi- 
signed  to  Greaves  his  mortgage  only,  not  the  benefit  of  the  de-  ^ 

cree  for  foreclosing  the  redemption. 

S£.  A  distinction  has  been  made  by  the  Court  of  Chancery  Unlesi  there 
between  contracts  originally  founded  upon  lending  and  borrow-  „ *nt  fotV 
iiq^  money  with  an  agreement  for  a  purchase  in  a  certain  event ;  Purchase. 
.and  cases   where,  after  a  mortgage,  a  new  agreement  has  been 
entered  into,  and  executed  by  the  parties,  for  an  absolute  pur- 
chase, although  there  be  a  subsequent  declaration  that  the  mort* 
gagor  may  have  his  estate  upon  payment  of  principal,  interest, 
and   costf  ;  or  where  a  release  of  the  equity  of  redemption  is 
given  with  a  ^collateral  ag^ement  to  reconvey  upon  repayment  *  ^^ 

of  the  purchase  money  ;  for  in  these  cases  it  has  been  determin- 
ed that  no  repurchase  shall  be  had,  unless  upon  a  strict  perform- 
ance of  the  condition^  stipulated. 

SS.  A.,  being  a  ]oint«tenant  with  B.  htt*  sister,  made  an  ab-  PulchwV 
solute  conveyance  to  C.  in  fee  for  104{.,  which  was  admitted  to  Ca.  Temp. 
be   intended  only  as  a  mortgage.     Some  time  afifcer,  in  1708, '^*^^***'*'' 
those  deeds  were  cancelled  ;  and  then  A.,  in  consideration  of 
184Z.,   inchiding  the  104/.,  paid  by  C,  conveyed  the  estate  vt 
snpray  but  with  a  further  covenant,  not  to  agree  to  any  partition 
wiUiout  C.'s  consent.    B.  was  in  possession  till  1710,  when  C. 
ejecting  her  out  of  her  moiety,  enjoyed  it  quietiy  till  1726,  at 
which  time  A.  brought  a  bill  for  redemption,  to  which  C.  plead- 
ed himself  an  absolute  purchaser :  the  receipts  given  for  the 
money  mentioned  it  to  be  purchase  money.     In  1710  there  was 
an  agreement  that  A.  might  have  the  estate  again  if  desired,  on 
payment  of  principal,  interest,  and  charges.    The  cause  was 
first  heard  before  the  Master  of  the  Rolls,  who  dismissed  the 
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bill  :  afterwards  it  came  on  before  Lord  Talbot,  who  obserred 
the  case  was  very  dark.  The  first  deed  was  admitted  to  be  a 
mortgage,  the  second  was  made  in  the  same  manner,  exceptmg 
the  covenant  respecting  the  partition,  which  was  the  darkest 
part  of  the  case  ;  for  to  suppose  that  it  was  an  absolute  convey- 
ance, and  to  take  a  covenant  from  one  who  had  nothing  to  do 
with  the  estate,  made  both  the  covenant  and  parties  vague  and 
ridiculous  ;  but  that  it  would  be  equally  so,  if  the  deed  was  sup- 
posed to  be  an  actual  conveyance  ;  so  that  it  was  of  no  great 
weight,  and  ought  to  be  laid  out  of  the  question  :  that  he  was 
inclined  upon  the  whole  to  think  the  conveyance  in  1708  was 
at  first  an  absolute  conveyance  ;  (he  agreement  in  1710  for  the 

*  97  repurchase  shewed  it  was  not  redeemable  *at  first ;  the  acqui- 

escence of  16  years  upon  C.'s  possession  was  strong  evidence 
of  it.     The  decree  was  affirmed  upon  the  circumstances  of  the 
case. 
^fffiTb '*2  ^*      34.  Lands  in  Wales  were  mortgaged  for  400/.     Afterwards, 
Ab.£q.*69S.   neither  principal  nor  interest  being  paid  at  the  time  limited, 
the  mortgagee  brought  an  ejectment,  got  possesion  of  the  pre- 
mises, and  then  obtained  a  release  of  the  equity  of  redemption 
from  the  mortgagor,  upon  payment  of  3501.  more.    A  note 
was  given  at  the  time  of  executing  the  lease,  that  the  release, 
on  payment  of  the  7502.,  and  all  charges  of  repairs,  within  a 
year,  by  the  releasor,  would  sell  and  convey  to  him  the  pre- 
mises.   Payment  having  been  neglected  for   16  years,  redemp- 
tion was  not  allowed,  the  note  being  considered  as  an  original 
agreement  between  the  parties  to  sell  and  convey  the  premises 
upon  the  terms  therein  mentioned  ;  but  not  that  the  releasor 
6  Bro  Pari,     should  be  at  liberty  to  redeem  the  same.     The  decree  was  af- 
C».  184.        firmed  by  the  House  of  Lords. 

35.  Where  money  is  lent  by  one  relation  to  another,  with 
a  proviso  that  if  it  be  not  repaid  on  a  certain  day,  the  land 
shall  be  settled  in  a  particular  manner,  for  the  benefit  of  tic 
family ;  a  court  of  equity  will  not  decree  a  redemption. 
BoDham  T.         36.  A.,  in  consideration  of  lOOOZ.,  made  an  absolute  convey- 
Newcomb,*  ance  toB*  of  the  reversion  of  certain  lands,  after  two  livcs^ 
Ab"*£qf3*l«I  which  at  that  time  were  worth  little  more  ;  by  another  deed 
of  the  same  date,  the  lands  were  made  redeemable  at  any  time 
during  the  life  of  the  grantor  only,  on  payment  of  lOOOi.   and 
interest.     A.  died,  not  having  paid  the  money  :  it   was  held  by 
Lord  Nottingham,  that  his  heir  might  redeem,  notwithstand- 
ing this  restrictive  clause  ;  and  that  it    was  a  rule,  onet  a  moH^ 
gagSy  always  a  mortgage  ;  that  B.  might  have  compelled  A.  to 

*  98  redeem  m  his  lifetime  *or  have  foreclosed  him.     But,  on  a  re- 

hearing, Lord  Keeper  North  reversed  the  decree,  on  the  cir- 
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cumstances  of  the  case ;  for  it  appeared  by  proof,  that  A.  had 
a  kindness  for  B.,  and  that  he  had  married  his  kinswoman, 
which  made  it  in  the  nature  of  a  marrii^e  settlement  He 
likewise  held,  that  B.  could  not  have  compelled  A.  to  redeem 
during  his  life  ;  which  made  it  the  more  strong. 

37.  A.,  seised  of  a  copyhold  in  fee,  surrendered  it  upon  his  Kio|:  ▼. 
marriage,  to  the  use  of  himself  and  his  wife,  in  special  tail,  ^a^^!  596. 
remainder  to  her  in  fee,  upon  condition  that  if  he  paid  50/.  at 

a  day  certain  to  the  daughter  that  the  wife  had,  then  the  whole 
surrender  should  be  void.  The  day  elapsed,  the  60L  not  paid, 
and  the  husband  died  without  issue.  On  a  bill  to  redeem 
brought  by  his  heir  against  a  purchaser  from  the  wife,  the  de- 
fendant pleaded  that  he  was  a  purchaser  for  a  valuable  conside- 
ration, without  nodce.  It  was  resolved  that  this  was  not  ori- 
ginally designed  for  a  mortgage,  but  that  the  party,  by  settling 
it  thus,  had  left  it  in  his  election,  either  to  perform  the  condition 
by  paying  the  money,  or  to  let  the  settlement  stand  :  he  had 
chosen  the  Jatter,  and  the  plea  was  allowed. 

38.  A  distinctioii  has  been  likewise  made  between  mortgages  CaMs  of 
and  defeasible  conditional  purchases,  subject  to  be  repurchased  p^r^j^'^"^ 
within  a  time  limited,  where  the  interest  is  taken  by  way  of 
Vent-charge.     For  in  the  latter  cases  the  stipulations  made  be- 
tween the  parties  must  be  strictiy  adhered  to,  or  else  the  estate 

'of  the  grantee  will  become  absolute. 

39.  J.  S.  granted  a  rent-charge  of  482.  a  year  in  fee  to  B.  Floyer  t. 
upon  condition  that  if  J.  S.  should  at  any  time  give  notice  to  ^"^yj^'^] 
pay  in  the  consideration  money,  being  8002.  by  instalments,  S68« 
namely,  1002.  at  the  end  of  every  six  months,  and  should,  pur- 
suant to  such  ^notice,  pay  the  same  and  interest,  at  any  time  *  99 
during  his  life,  then  the  grant  to  be  void.     There  was  no  co- 
venant for  J.  S.  to  pay  the  money,  and  the  rent-charge  was 

much  less  than  what  the  interest  came  to.  B.  had  conveyed 
it  over  after  J.  S.'s  death  to  a  purchaser,  with  a  collateral  se- 
curity for  quiet  enjoyment,  and  the  purchaser  had  afterwards 
made  a  marriage  settiement  upon  it  The  question  was,  wheth- 
er it  was  redeemable  after  sixty  years.  It  was  decreed  by  Lord 
Cowper  that  it  was  not.  He  observed,  it  was  material,  that 
at  the  time  of  making  the  mortgage,  interest  was  at  8  per  cent. ; 
the  rent-charge,  therefore,  was  much  less  than  the  interest  of 
the  money,  consequently  the  payment  of  the  rent-charge  could 
not  be  taken  as  the  payment  of  the  interest :  That  several 
circumstances  concurred  in  this  case,  which,  though  each  of 
them  singly  might  not  be  of  force  to  bar  the  redemption,  yet, 
joined  together,  were  strong  enough  to  prevail  over  it :  That 
the  mortgagee  seemed  to  have  allowed  a  consideration  for  pur- 
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chasing  the  equity  of  redemption,  after  the  death  of  the  mort- 
gagor, 1.  By  taking  the  rent  of  482.  per  oniittm;  3.  By  i^pnee- 
ing  to  have  his  money  hy  instalmeute ;  S.  By  leaving  it  only  at 
the  election  of  the  mortgagor,  whether  he  would  redeem  or  not : 
That  there  could  be  no  reason  pven  why  such  a  contingent  right 
of  redemption  might  not,  upon  fair  and  eqvtable  terms  be  pur- 
chased. Length  of  time,  where  so  great  as  in  this  case,  was  a 
good  bar  of  redemption  of  a  rent-chaige,  as  well  as  of  land ; 
and  the  mortgagor  was  not  bound  to  pay  the  money  by  any 
covenant. 

The  reporter  observes,  that  from  the  turn  of  Lord  CowpePs 
argument,  length  of  time  seen^  to  be  his  principal  objection  to 
the  redemption.  But  in  the  following  case,  decided  by  Lord 
Hardwicke,  upon  an  ^appeal  from  the  Rolls,  the  doctrine  that 
such  limited  agreements  for  redemption,  (nt  nUher  repurchase, 
were  legal,  is  confirmed. 

40.  A  mortgage  was  made  of  an  estate  by  the  plaintiff's  grand* 
father,  Thomas  Mellor,  in  1639,  to  John  and  James  Whitehead. 
Afterwards,  on  the  5th  of  June  of  the  same  year,  (he  White* 
heads  mortgaged  the  same  estate  to  Cartwright  and  Haywood, 
and  their  heirs,  for  securing  200/. ;  to  which  Thomas  Mellor 
and  his  son  John  were  parties.  Cartwright  and  Haywood,  in  or- 
der to  secure  themselves  the  interest,  made  a  lease  to  the  plain- 
.  tiflfs  father  and  to  his  assigns,  dated  12th  June  1689,  for  5000 
years,  at  the  rate  of  121.  a  year  for  the  first  three  years,  and 
102.  a  year  for  the  remainder  of  the  term ;  and  if  in  the  qmce  of 
three  years  the  200/.  was  not  paid  with  interest,  then  the  premi- 
ses were  to  be  reconveyed.  Receipts  had  been  given,  sometimes 
for  interest,  and  sometimes  for  a  rent-chaige.  The  last  receipt 
was  in  1730.  The  200L  was  money  lent  under  one  Sutton's 
will  in  1687,  and  directed  to  be  laid  out  in  .the  purchase  of 
lauds  in  fee  in  Lancashire  or  Cheshire ;  the  rents  to  be  applied 
towards  clothing  twenty-four  aged  and  needy  housekeepers. 
The  estate  at  the  time  of  the  mortgage  was  worth  dOOZ,  only, 
but  was  then  valued  at  9001.  The  plamtiff,  on  the  20th  Jan- 
uary 1738,  had  given  notice  that  he  would  pay  in  the  money; 
but  the  defiendant,  a  new  trustee  of  the  charity,  had  refused  to 
take  it,  insisting  that  it  was  an  absolute  purchase.  It  was  so 
decreed  by  Mr.  Fortescue,  Master  of  the  Rolls.  Upon  an 
appeal  to  Lord  Hardwicke,  he  said  the  bill  was  properiy  dis- 
missed, not  so  much  upon  general  rules,  as  upon  the  particu- 
lar circumstances  of  the  case,  and  the  sunilitude  of  it  to  Floyer 
V.  Levington. 

^41.  King  James  I.,  by  his  letters  patent  under  the  great 
seal,  granted  divers  lands  to  John  King  and  John  Bingley,  and 
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their  assigns,  for  116  years,  at  a  certain  yearly  rent.  The  sBro.  Par. 
reddue  of  this  terra  became  vested  in  John  Tasburg.  King  *  ^^' 
Charles  I.,  by  letters  patent,  granted  the  same  premises  to 
Sir  Maarice  Eustace  and  bis  heirs,  at  a  like  rent,  but  without 
reciting  or  taking  any  notice  of  the  term  of  116  years.  Bir 
Maurice,  by  his  will,  devised  the  premises  inter  alia  to  his  ne« 
phew,  Sir  John  Eustace,  in  fee.  The  premises  being  only  of  the 
clear  yearly  value  of  2001.  Sir  John  Eustace,  in  consideration 
of  200/.  paid  him  by  John  Taaburg,  by  lease  and  release, 
in  May  1681,  conveyed  the  same  to  Charles  Tasburg  and  his 
heirs,  in  trust  for  John  Tasburg.  In  the  release  there  was 
a  proviso  to  the  following  effect,  tnz,  that  if  Sir  John  Eus* 
tace,  his  heirs,  executors  or  administrators,  should  pay  to 
Charles  Tasburg,  his  executors,  administrators,  or  assigns,  at 
the  end  of  five  years,  the  sum  of  200/.,  with  full  interest  for  the 
same,  at  10  per  cent.,  according  to  the  custom  of  Ireland,  then 
it  should  be  lawful  to  him  and  his  heirs  to  re-enter,  and  the 
same  to  repossess  and  enjoy  as  in  his  former  right.  But  if 
Sir  John,  his  heirs,  executors  or  administrators,  should  fail  in 
payment  of  the  money  with  interest,  at  the  time  limited,  then 
the  estate  of  the  said  Charles  Tasbui^  should  be  absolute  and 
indefeasible,  as  well  in  equity  as  in  law:  that  Sir  John,  his 
heirs  and  assigns,  should,  on  failure  of  payment  as  aforesaid,  be 
for  ever  debarred  from  all  right  and  relief  in  equity,  against 
the  tenor  of  the  said  release  ;  and  Sir  John  did  thereby  for  him- 
self and  his  heirs,  release  unto  Charles  Tasburg,  his  heirs  and 
assigns,  for  ever,  all  bis  right  in  equity  to  redeem  the  premises, 
in  case  of  failure  of  payment  as  aforesaid.     There  was  no  ^cov«  *  102 

enant  in  the  deed  on  the  part  of  the  grantor  to  repay  the  200/., 
or  the  interest  thereof,  as  is  usual  in  mortgages. 

The  ftve  years  mentioned  iq  the  proviso  being  elapsed,  and 
no  part  of  the  200/.  or  the  interest  having  been  paid,  John  Taa- 
burg, having  no  remedy  at  law  to  compel  the  payment,  the  es- 
tate being  only  a  reversion  expectant  upon  the  detemunation  of  . 
a  term,  of  which  there  were  then  43  years  unexpired,  exhibited 
a  bill  against  Sir  John  Eustace  in  the  Court  of  Chancery  of  Ire- 
land, in  the  name  of  Charles   Tasburg,  setting  forth  the  nature 
of  the  conveyance,  and  praying  payment  at  a  certain  day,  or 
fliat  the  conditional  estate  of  Charles  Tasburg  in  the  premises, 
in  case  it  should  be  adjudged  to  be  a  defeasible  or  redeemable 
estate,   should  be  made  absolute  to  him  and  his  heirs  :  in  that 
case,  that  Sir  John  Eustace  nught  be  foreclosed  of  all  right  or 
equity  of  redemption  of  the  premises,  and  might  make  farther 
absolute  conveyances  and  assurances  to  the  said  Charles  Tas- 
burg, according  to  the  tenor  and  true  meaning  of  the  indentures 
of  lease  and  release.    Sir  John  being  served  with  a  subp»iia 
Vol.    II.  56 
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to  answer  this  bUl,  stood  out  all  process  of  contempt  to  a  seqaes- 
tration ;  and  never  having  put  in  his  answer,  a  decree  was  made 
that  he  should  be  forclosed,  unless  the  principal,  interest,  and 
costs  were  paid  on  the  11th  December  1689.  Sfa*  John  Eus- 
tace lived  tiU  the  year  1706,  when  he  died  without  issue  ;  and 
never  took  any  step  to  impeach  the  decree,  or  to  seek  redemp- 
tion, but  acquiesced  under  it  for  18  years. 

Henry  Tasburg  succeeded  to  this  estate  on  the  death  of  hb 
father  John  in  1691,  and  entered  thereupon  ;  but  the  value  of 
lands  in  Ireland  having  risen  considerably,  a  bill  was  exfaibi- 

•  lOS  ted  in  the  Court, of  ♦Chancery  there,  in  172S,  by  the  co-heirs 

of  Sir  John  Eustace,  alleging  that  the  decree  of  foreclosure  was 
obtained  by  surprise,  fraud,  and  imposition,  and  praying  it  might 
be  reversed. 

Henry  Tasburg  put  in  a  plea  and  an  answer  to  this  bill,  in- 
sisting on  his  title,  pleading  the  lease  and  release  in  1681,  the 
decree  of  foreclosure,  the  great  length  of  time,  and  acquiescence 
under  the  decree. 

It  was  decreed,  that  upon  the  plaintiff's  paying  the  principal^ 
interest,  and  costs  due,  they  should  recover  the  lands. 

Upon  an  appeal,  in  17SS,  to  the  House  of  Lords  of  England, 
it  was  insisted  on  behalf  of  Tasburg,  that  there  ought  to  be  no 
redemption  upon  any  terms  whatever,  it  being  expressly  agreed 
by  the  release,  that  if  the  money  was  not  paid  within  five  years, 
the  estate  should  be  irredeemable.  It  ought,  therefore,  to  be 
considered  as  a  conditional  purchase,  and  the  rather,  because 
there  was  no  covenant  on  the  part  of  Sir  John  Eustace  to  pay 
the  money :  That  as  the  appellant  Tasburg,  or  those  under 
whom  he  claimed,  could  not  compel  payment,  it  ought  not  to 
have  been  decreed  a  mortgage ;  for  in  cases  of  mor^^ages  the 
remedy  should  be  reciprocal,  consequently  no  equity  of  redemp- 
tion could  arise  or  spring  from  the  condition  contained  in  the  re- 
lease; for  the  supposed  pledge  was  only  a  reveruon  e2q>ectant 
on  a  long  term  for  years,  whereof  no  less  than  43  were  then  to 
come,  during  which  time  it  could  yield  no  manner  of  fruit  or 
profit ;  and,  in  reality,  the  2007.  was  more  than  sufiicient  con- 
sideration for  the  absolute  purchase  of  the  reversion,  as  lands 
were  usually  sold  in  Ireland  at  that  time,  and  for  near  20  years 
after :  That  the  decree  of  1 688  ought  to  be  bmding  on  Sir  John 

*  104  Eustace,  and  upon  the  respondents,  as  deriving  under  ^him ; 

and  ought  not,  at  such  a  distance  of  time,  to  be  impeached  or 
altered. 

On  behalf  of  the  respondents  it  was  said,  that  the  nature  of 
the  transaction,  and  the  very  deeds  themseves,  evidently  shewed 
fhat  they  were  originaUj  intended   as  a  mortgage,    not  as  a 
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purchase.  It  was  plain  that  John  Tasbarg  understood  them  so 
to  be,  by  bringing  bis  bill  of  foreclosure.  That  courts  of  equity 
had)  on  all  occasions,  relieved  against  restraints  imposed  upon 
the  equity  of  redemption ;  had  admitted  the  mortgagor  to  re* 
deem,  notwithstanding  the  expiration  of  the  time  limited  by  the 
parties  for  that  purpose  ;  and  had  always  considered  clauses  of 
this  nature  as  terms  extorted  from  the  necessities  oftheborrower^ 
tending  to  usury  and  oppression.  Nor  could  any  case  be  more 
proper  for  relief  than  this,  where  the  redeemable  interest  did 
not  commence  in  possession  till  1724,  and  where  the  mortgagee 
was  attempting  to  gain  an  estate  of  900/.  per  annum  for  so  small 
a  consideration  as  2002.     The  decree  was  reversed. 

42.  A  power  may  be  given  to  a  mortgagee,  in  case  the  money  sJJ^aay  bt 
borrowed  be  not  paid  at  the  time  stipulated,  to  sell  the  estate  giv^n* 
absolutely. 

43.  A  conveyance  of  lands  was  made  by  lease  and  release  by  p^l^J ' 

A.  to  6.  and  his  heirs :  by  a  defeazance,  bearing  date  with  the  Com.  R.  60S. 
release,  it  was  agreed,  that  if  A.  repaid  1000/.,  &c.-  borrowed 

of  B.,  and  two  other  sums  borrowed  of  other  persons,  which 

B.  had  taken  upon  himself  to  pay  off  within  a  year,  then  B. 
should  reconvey  to  him :  if  he  failed  to  pay  the  money  within 
the  year,  then  B.  should  mortgage  or  absolutely  sell  the  lands, 
free  from  redemption  ;  and  out  of  the  money  raised  by  such 
mortgage  or  sale,  pay  the  said  lOOOL  &c.  with  interest,  and  be 
accountable  for  the  overplus  to  A.  and  his  heirs.  The  money  not 

*being  paid  at  the  time  stipulated,   B.  agreed  to  convey  the  *  106 

estate  for  a  certain  sum  of  money.  In  the  agreement,  and  also 
in  the  conveyance,  an  exception  was  made,  in  which  the  defea« 
zance  was  mentioned. 

The  court  said,  the  mortgagor  might  have  redeemed  at  any 
time,  while  the  estate  continued  in  B. ;  and  though  B.  had  a  pow« 
er,  on  non-payment  within  the  year,  to  mortgage  or  sell,  in  or* 
der  to  raise  the  money  lent,  and  to  be  accountable  for  the  over- 
plus, it  If  as  not  then  to  be  considered  what  he  mighi  have  done^ 
but  what  he  had  done.  It  was  evident  that  it  was  not  B.'s  in^ 
tention  to  convey  an  absolute  and  indefeasible  estate,  for  he  had 
not  conveyed  it  absolutely,  and  free  from  the  equity  of  redemp- 
tion, but  bad  insisted  upon  having  the  defeazance  inserted. 

It  is  clear,  from  the  above  statement,  that  the  court  admit- 
ted the  validity  of  the  power  of  sale  ;  and  the  same  doctrine 
was  fully  assented  to  in  the  following  case. 

44.  A  mor^;age  of  leaseholds  was  made  to  a  trustee  m  1798,  ^f  ▼• 
with  the  usual  power  of  redemption.     It  was  agreed,  that  if  de-  Lib.  lUg. 
fault  should  be  made  in  payment  of  the  money,  the  trustee  might  ^^  '^^* 
Bell  the  estate,  pay  off  the  mortgage  money,  and  give  die  real-  ^' 
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due  to  the  mortgagor.  Default  was  made  in  payment  of  the 
money.  The  trustee  sold  the  estate  hy  public  auction.  The 
purchaser  required  the  concurrence  of  the  mortgi^or,  who  re« 
fused  to  join,  insisting  that  the  sale  was  made  without  bis  con- 
sent,  and  at  an  undervalue  ;  upon  which  the  purchaser  filed  a 
bill  against  the  trustee  and  the  mortgagor,  who  afterwards  be- 
coming a  bankrupt,  he  filed  a  supplemental  bill  against  his 
assignees.  Upon  the  hearing  of  the  cause,  the  court  dismissed 
the  bill  as  against  the  mortgagor  and  his  assignees,  with  costs  ; 
and  decreed  a  specific  performance  against  the  trustee  and  his 
ustui  que  trust.  (1) 

(1)  I/a  mortgagee,  having  recovered  judgment  against  the  raortgagoTi  fiar  a 
debt  secured  by  the  mortgage,  cause  the  equity  of  redemption  to  be  sold  on 
the  execution,  the  sale  will  be  void,  and  the  mortgagee  will  have  the  same 
right  to  redeem  as  he  would  have  had  if  no  such  sale  had  been  made.  Atkins 
•t  al.  T.  Sawyer^  18  Mass.  Rep.  361. 


TITLE  XV 

MORTGAGE. 
CHAP.    II. 

Of  the  several  Interests  of  the  Mortgagor  and  Mortgagee. 

1«  *rbe  mortgagor  is  Qaasi  Tenant  I  19.  Nor  make  Leases, 
at  Will.  " 


4«   Cannot  commit  Wi^te. 

5.  Nor  make  a  Lease  binding  on  the 

Mortgagee. 
9.  Nor  bar  the  Mortgagee  by  Fine. 

10.  After  Forfeiture  has  an  £qaity  of 

Redemption. 

11.  The  Mortgagee  has  the  legial  Es- 

Ute. 

15.  Entitled  to  Rent  after  Notice. 
14«  Not  subject  to  corenants  till  entry. 

16.  Cannot  commit  Waste. 


21.  Nor  present  to  a  Liring. 

32.  Nor  bar  the  Mortgagor  by  Fine. 

23.  A   Renewal  of  a  Lease  will  bie 

a  Trust  for  the  Mortgagor. 

24.  Mu9t  account  for  the  Profits.         * 

33.  An  Assignee  only  entitled  to 

what  IS  really  duo. 

35.  A  Mortgage  is  Personal  Estate. 

38.  Unless  the  Intention  be  other- 
wise. 

41.  But  the  Land  must  be  reconrey- 
ed. 


Section  1. 

UPON  the  execution  of  the  conveyance  by  which  a  TheMortga- 
mortgage  is  created,  the  1^^  freehold  and    inheritance,  or  the  ^e^nt^T* 
legal  estate  for  the  term  of  years  created  by  the  mortgage,  be-  wm. 
comes  immediately  vested  in  the  mortgagee.     As  however,  the 
actual  occupation  and  possession  of  the  lands  is.  scarce  ever 
given  to  the  mortgagee,  but  on  the  contrary,  a  clause  is  usually 
inserted  in  the  mortgage  deed,  that  until  default  is  made  in  pay- 
ment of  the  mortgage  money,  or  of  the  interest,  the  mortgagor 
shall  retain  the  possession  and  receive  the  rents ;  he  becomes 
in  many  respects  tenant  at  will  to  the  mortgagee.     And  it  is  BfackmMj' 
said,  that  where  there  is  a  proviso  that  the  ^mortgagor  shall  con-  Cro.  Ja.  6&9. 
tinue  in  possession  for  the  number  of  years  given  for  the  repay-  *  107 

ment  of  the  mortgage  money,  he  will  then  be  tenant  for  years. 

2.   It  was  formerly  doubted  whether  an  assignment  by    a  smartier. 
mortgagee  alone  did  not  operate  so  as  to  make  the  mortgagor's  Williams,^ 
continuing  in  possession,  under  the  above  clause,  a  disseisin  or  ^  ^^^^     °* 
divesting  of  the  term,  and  turn  it  to  a  right ;  for  if  it  did,  the 
assignee  could  not  assign  it  over,  without  making  an  entry,  or 
obtaining  the  concurrence  of  the  mortgagor.     But  it  was  held 
by  Lord   Holt  that  the  mortgagor's  continuing  in  possession 
would  not  have  this  effect.     And  Chief  Justice  Eyre  ssdd,  that 
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Gomb.  f  49.     the  covenant  to  suffer  the  mortgagor  to  continue  in  poMesnon 
governed  all  the  subsequent  assignments.     For  that  covert 
being  that  the  mortgagor  should   hold  till  de&ult  of  pajmenty  it 
created  a  tenancy  at  will  upon  all  the  mesne  assignments. 
f79.^*    *  S.  The  doctrine  that  the  mortgagor  is  tenant  at  will  to  the 

\  T^TLJ^*^'  mortgagee,  has  been  discussed  in  some  modem  cases,  in  which 
it  is  shown  that  though  some  of  the  qualities  of  a  tenancy  at 
will  subsist  between  a  mortgagor  and  mortgagee,  yet  in  others 
they  differ.  For  it  is  tow  established  that  a  mortgagee  may  by 
ejectment,  without  six  months'  notice,  recover  against  the  mort- 
gagor, or  his  tenant ;  in  which  respect,  the  estate  of  a  mortga- 
Tit.  9.  c.  1.     8^^  ^  inferior  to  that  of  a  tenant  at  will. 

Cannot  Com*  4.  A  mortgagor  in  possession  cannot  commit  waste  :  if  he 
3  Atk.*72a  ^^^'  ^^^  Court  of  Chancery  will  grant  an  injunction  against 
him  ;  because  it  is  not  just  or  equitable  that  a  mortgagor 
should  prejudice  or  diminbh  the  security  of  the  mortgagee. 
Nor  make  a  ,  6.  A  mortgagor  in  possession  cannot  make  a  lease  to  bind 
MTiha^Mort-^  ^^®  mortgagee  :  1 .  Because,  being  only  quasi  ^tenant  at  will, 
gagee.  a  lease  made  by  him  would  operate  as  a  determination  of  lis 

*  108        :  will.     2.  Because  the  mortgagor  can  do  no  act  tending  to  di- 
minish the  security  ;  so  that  where  a  mortgagor  makes  a  lease» 
the  mortgagee  may  consider  the  lessee  as  a  trespasser  ;  and  is 
not  under  the  necessity  of  giving  him  six  months'  notice  to  quit. 
Hau!  Dduff.        ®'  ^  ejectment  was  brought  for  a  warehouse  in  the   City  of 
S6.  London,  by  a  mortgagee,  against  a  lessee  under  a  lease  in  wri- 

tmg,  for  seven  years  ;  made  by  the  mortgagor,  after  the  date  or 
the  mortgage.  The  lease  was  at  rack-rent ;  the  mor^gee  had 
no  notice  of  the  lease,  nor  the  lessee  of  the  mortgage.  Lord 
Mansfield  said,  the  question  for  the  court  to  decide  was,  whether 
by  the  agreement  understood  between  mortgagors  and  mortgagees 
— ^which  was,  that  the  latter  should  receive  interest,  and  the  for- 
mer keep  possession — ^the  mortgagee  had  given  an  implied  author- 
ity to  let  from  year  to  year  at  a  rack-rent ;  or  whether  he  might 
not  treat  the  defendant  as  a  trespasser,  disseisor,  or  wrong  doer. 
No  case  had  been  cited  where  the  question  had  been  agitated,  much 
less  decided.  Where  the  lease  was  not  a  beneficial  one,  it  was  for 
the  interest  of  the  mortgagee  to  continue  the  tenant ;-  and  where 
it  was,  the  tenant  might  put  himself  m  the  place  of  the  mortga- 
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gor,  and  either  redeem  himaelfy  t)r  get  a  friend  to  do  it.  The 
idea  that  the  question  might  be  more  proper  for  a  court  of  equity 
went  upon  a  mistake :  it  emphatically  belonged  to  a  court  of 
law,  in  opposition  to  a  court  of  equity  :  for  a  lessee  at  a  rack- 
rent  was  a  purchaser  for  a  valuable  consideration  ;  and  in  every 
case  between  purchasers  for  a  valuable  consideration,  a  court  of 
equity  must  follow,  not  lead,  the  law.  On  full  consideration 
the  court  was  clearly  of  opinion  that  there  was  no  inference  of 
fraud  or  ^consent  ajgainst  the  mor^agee,  to  prevent  him  from  *  109 

considering  the  lessee  as  a  wrong  doer.  It  was  rightly  admit- 
ted, that  if  the  mortgagee  had  encouraged  the  tenant  to  lay  out 
money,  he  could  not  maintain  tUs  action ;  but  here  the  question 
turned  upon  the  agreement  between  the  mortgagor  and  mortga- 
gee. When  the  mortgagor  was  left  in  possession,  the  true  in- 
ference to  be  drawn  was  an  agreement  that  he  should  possess 
the  premises  at  will,  in  the  strictest  sense,  and  therefore  no  no- 
tice was  ever  pven  him  to  quit ;  and  he  was  not  even  entitled 
4o  reap  the  crop,  as  other  tenants  at  will  were,  because  all  was 
liable  to  the  debt,  on  payment  of  which  the  mortgagee's  title 
ceased.  The  mortgagor  had  no  power,  expressed  or  implied, 
to  let  leases,  not  subject  to  every  circumstance  of  the  mortgage. 
If  by  implication  the  mortgagor  had  such  a  power,  it  must  go  to 
a  great  extent — ^to  leases  where  a  fine  was  taken  on  a  renewal 
for  liTes.  The  tenant  stood  exactly  in  the  situation  of  the 
mortgagor.  .Thejpossessionof  the  mortgagor  could  not  be  con- 
ffldered  as  holding  out  a  false  appearance ;  it  did  not  induce 
a  belief  that  there  was  no  mortgage,  for  it  was  the  nature  of 
the  transaction  that  the  mortgagor  should  continue  in  possession. 
Whoever  wanted  to  be  secure  when  he  took  a  lease,  should  in-* 
quire  after  and  examine  the  title  deeds.  In  practice  indeed,  es- 
pecially in  great  estates,  that  was  not  often  done,  because  the 
tenant  relied  on  the  honour  of  his  landlord  ;  but  whenever  one 
of  two  innocent  persons  must  be  a  loser,  the  rule  was,  qui  prior 
in  tempore  potior  est  in  jure.  If  one  must  suffer,  it  was  he  who 
bad  not  used  due  diligence  in  looking  into  the  title.  Judgment 
was  g^ven  for  the  plaintiff. 

7.  In  a  subsequent  case  it  was  resolved  that  an  ejectment  might  T^!^^'  ^' 
be  brought  by  the  assignee  of  a  'mortgagee,  without  giving  no-  3  fiast^W 
tice  to  quit,  against  one  who  was  let  into  possesion  as  tenant         *  1 10 
from  year  to  year,  by  the  mortgagor,  after  the  mortgage  made 

to  the  original  mor^agee,  but  before  assignment  of  it  to  the 
plmtiff's  lessor. 

8.  It  should  however  be  observed  that  a  lease  of  this  kind  b 
good  against  the  mortgagor  and  his  heirs,  and  also  against  all 
strangers ;  and  will  entitle  the  lessee  to  redeem  the  mortgage. 
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Nor  bar  th« 
Mortg;age6 
by  Fin«« 

Aft«r  Forfeit- 
ar«  hat  aQ 
equity  of 
Redemptioa. 

The  Mortga- 
'  i;ee  has  the 
legal  £itate. 


ante,  c.  1. 
f  10. 


♦    111 


Eotiaed  to 
Rent  after 
Notice. 


Mom  t. 

Oalliinore, 
Doag.  275. 
1  Term  R. 
384. 


9.  A  mortgagor  in  possession  cannot  bar  the  mortgagee  by 
a  fine  and  non-claim,  of  which  the  reason  will  be  given  in  Title 
XXXV.  Fine,  Cb.  xiv.       . 

10.  Where  the  money  is  not  pidd  on  the  day  specified  in  the 
deed,  the  mortgage  is  forfeited  at  law ;  and  the  estate  of  the 
mortgagor  becomes  an  equity  of  redemption;  of  which  an  ac- 
count will  be  given  in  the  next  chapter. 

11.  It  has  been  stated  that,  upon  the  execution  of  a  mortgage 
deed,  the  mortgagee  becomes  seised  of  the  legal  estate,  and  may 
enter  into  possession,  unless  prevented  by  the  express  terms 
of  the  contract.  But  in  equity  the  lands  mortgaged  are  coii« 
sidered  as  a  pledge  only  in  his  hands,  for  securing  the  repay- 
ment of  the  money  borrowed.  And  as  long  as  the  right  of  re- 
demption exists,  the  mortgagee  is  considered  merely  as  a  trustee 
for  the  mortgagor ;  so  that  none  of  his  charges  or  incumbrances 
attach  on  the  estate. 

12.  Where  the  interest  is  not  paid,  the  mortgagee  becomes 
entitled  to  the  possession  of  the  lands,  and  may  bring  an  eject- 
ment for  the  recovery  of  them.  But  by  the  statute  7  Geo.  II. 
c.  20.  it  is  enacted  that  where  an  ejectment  is  brought  by  a 
mortgagee,  and  no  suit  is  theni  depending  in  equity  respecting 
the  foreclosure  or  redemption  of  the  mortgage,  the  mortgagor's 
tendering  the  principal,  interest,  and  costs,  in  *court,  shall  be 
deemed  a  full  satisfaction ;  and  the  court  may  compel  the  mort- 
gagee to  reconvey  the  premises. 

12.  The  mortgagee  may  upon  nonpayment  df  the  interest, 
give  notice  of  the  mortg^e  to  the  tenant  in  possession,  and 
thereby  acquires  a  right  to  the  rent  then  in  arrear,  as  well  as  to 
what  accrues  afterwards. 

IS.  One  Harrison,  being  seised  in  fee,  demised  certain  lands 
in  1772  to  Moss  the  plaintifiT  for  20  years,  reserving  rent,  and 
afterwards  mortgaged  the  same  lands  to  the  defendant  Oalfi- 
more  in  fee.  Moss  continued  in  possession  from  the  date  of  hb 
lease,  and  paid  his  rent  regularly  to  the  mortgagor,  all  but  28L, 
which  was  due  on  or  before  Nov.  1778,  when  the  mortgagor 
became  a  bankrupt,  being  at  the  time  indebted  to  the  mortgagee 
in  more  than  that  sum  for  interest  on  the  mortgage.  On  the 
3d  of  January,  1779,  the  mortgagee  gave  notice  to  Moss  the 
tenant  of  the  mortgage,  and  demanded  the  rent  then  due,  and 
afterwards  entered  and  distrained  for  rent.  The  question  was, 
whether  the  distress  could  be  justified. 

Lord  Mansfield. — ^*  I  think  this  case,  in  its  consequences, 
very  material.  It  is  the  case  of -lands  let  for  years,  and  after- 
wards mortgaged  ;  and  considerable  doubts,  in  such  cases,  have 
arisen  in  respect'  to  the  mortgagee,  when  the  tenant  colludes 
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with  the  mortgagor  ;  for  the  lease  protecting  the  possession  of 
such  a  tenant,  he  cannot  be  turned  out  by  the  mortgagee.  Of 
late  years,  the  courts  hare  gone  so  far  as  to  permit  the  mortga- 
gee to  proceed  by  ejectment,  if  he  has  given  notice  to  the  tenant 
that  he  does  not  intend  to  disturb  the  possession»  but  only  re« 
({uirei  the  rent  to  be  paid  him»  and  not  to  the  mortgagor.  This,, 
however  is  entangled  with  difficulties.  The  question  here  is, 
whether  the  mortgagee  was,  or  was  not,  entitled  *to  the  rent  *  US 

in  arrear.     Before  the  statute  of  Queen  Anne,   attornment  was 
necessary,  on  the  principle  of  notice  to  the  tenant ;  but  when  it 
took  place,  it  certiunly  had  relation  back  to  the  grant,  and, 
like  other  relative  acts,  *  they  were  to  be  taken  together.     Thus, 
livery  of  seisin,  though  made  afterwards,  relates  to  the  time  of 
the  feoffment.    Since  the  statute,  the  conveyance  b  complete 
without  attornment ;  but  there  is  a  provision,  that  the  tenant 
■hall  not  be  prejudiced  by  any  act  done  by  him  as  holding  un- 
der the  grantor,  till  he  has  had  notice  of  the  deed.     Therefore 
the  payment  of  rent  before  such  notice  is  good.     With  this  pro* 
tection,  he  is  to  be  considered,  by  force  of  the  statute,  as  hav« 
ing  attorned  at  the  time  of  the  execution  of  the  grant ;  and  here, 
the  tenant  has  suffered  no  injury.     No  rent  has  been  demanded, 
which  was  paid  before  be  knew  of  the  mortgage.     He  had  the 
rent  in  question  still  in  his  hands,  and  was  bound  to  pay  it  ac- 
cording to  the  legal  title.     But  having  notice  firom  the  assign- 
ees, and  also  from  the  mortgagee,  he  dares  to  prefer,  the  form- 
er, or  keeps  both  parties  at  arms-length.     In  the  case  of  execu- 
tions, it  is  uniformly  held,  that  if  you  act  after  notice,  you  do 
it  at  your  peril.     He  did  not  offer  to  pay  one  of  the  parties  on 
receiving  the  indemnity.    As  between  the  assignees  and  the 
mortgagee,  let  us  see  who  is  entitied  to  rent.    The  assignees 
stand  exactly  in  the  case  of  the  bankrupt     Now,  a  mortgagor 
is  not  properly  tenant  at  will  to  the  mortgagee  for  he  is  not  to 
pay  him  rent.     He  is  only  qwidam  modo.     Nothing  is  more  apt 
to  confound  than  a  simile.    When  the  court  or  counsel  call  a 
mortgagor  a  tenant  at  will,  it  is  barely  a  comparison.     He  is 
like  a  tenant  at  will.    The  mortgagor  receives  the  rent  by  a 
tacit  agreement  with  the  mortgagee,  but  the  mortgagee  may  put 
an  end  to  this  ^agreement  when  he  pleases.    He  has  the  legal         *  1  IS 
tifle  to  the  rent,  and  the  tenant,  in  the  present  case,  cannot  be 
damnified,  for  the  mortgagor  can  never  oblige  him  to  pay  over 
again  the  rent  which  has  been  levied  by  distress.     I  therefore  ' 
think  the  distress  well  justified  ;  and  I  consider  this  remedy  as 
a  very  proper  additional  advantage  to  mortgagees,  to  prevent 
collusion  between  the  tenant  and  the  mortgagor." 
Vot.  n.  66 


80  Title  XV.  Mortgage.  Ch.  ii.  $  14,  15. 

Nottubject         J  4    i^  jg  ^  principle  of  law,  that  an  assignee  of  a  lease  'a 

till  Entry.       subject  to  the  performance  of  all  the  covenants  contained  in 

Tt  32.     26  ®^^^  lease.     So  that  where  a  lease  is  assigned  by  way  of  mort- 

'  gage,  the  mortgagee  would  become  liable  to  the  covenants,  ud* 

less  a  distinction  were  made  between  an  absolute  assignment, 

and  one  made  by    way  of  mortgage.     Upon  this  ground  |it  has 

been  established,  that  if  a  leasehold  is  assigned  as  a  security 

only  for  the  repayment  of  money,  the  lessor  cannot  sue  the 

mortgagee,  as  assignee  of  all  the  mortgagor's  estate  even    aAer 

JSatonr.         the  mortgage  has  been  forfeited,  unless  the  mortgagee  baa  enter- 

Jacques^^      ed  into  possession. 

15.  Eaton  the  plaintiff  demised  the  premises  in  question  to 
Denis^for  21  years,  rendering  rent.  Some  time  after,  Denis 
assigned  this  lease,  and  all  his  estate,  right,  title,  and  interest 
therein,  to  Jacques,  subject,  nevertheless,  to  the  rents  and  cov- 
enants therein  contained,  with  a  proviso  for  making  tlus  assign- 
ment void,  on  payment  of  a  sum  of  money  and  interest.  The 
^  rent  being  in  arrear,  Eaton  the  lessor  brought  an  action  of  debt 
for  the  rent,  against  Jacques  the  mortgagee  of  the  term  ;  and 
the  question  was  whether  the  plaintiff  was  entitled  to  recover. 

Lord  Mansfield — ^^  In  pomt  of  fact,  this  case  must  have  ex- 
isted for  a  eentury  past,  in  a  thousand  intances  ;  in  this  great 
'  town,  particularly  building  ^leases  have  been,  and  are  perpet- 
*^^         ually  m(H%aged ;  and  yet  no  instance  has  been  found,  where 
the  ground  landlord  has  attempted  to  chaise  the  mortgagee, 
not  in  possession,  with  the  rent  or  covenants. 

*^  This  is  a  strong  argument  agunst  the  plaintiff,  esj^eciaUy 
where  the  case  is  so  hard,  so  unjust,  and  so  unconscionable. 
Numberless  inconveniences  would  arise,  if  such  a  demand  could 
be  supported.  The  mortgagee  never  asks  whether  the  rent  is 
paid ;  he  only  looks  to  his  security ;  and,  when  the  pfineipal 
and  interest  are  paid,  he  re-assig^s. 

^  But,  if  the  plaintiff  is  right,  a  mortgi^ee  might  be  called 
upon,  years  after  such  re-assignment,  for  arrears,  or  breaches 
of  covenant,  during  the  assignment.  The  consequences  would 
be  terrible.  And  all  this  arises  from  a  mere  slip  in  the  attor- 
ney, in  making  the  conveyance ;  for,  if  he  had  made  it  w  un- 
derlease, by  leaving  a  reversion  of  a  day  iuv  the  mortgagor,  the 
landlord  would  have  had  no  pretext  to  call  upon  the  mortgagee. 
Though  no  cases  have  been  cited  at  the  bar,  which  apply  to  Ae 
^present  question,  we  have  found  two  in  Vernon,  which  I  wiB 
state,  that  it  may  not  be  supposed,  after  this  judgment,  thai 
}  Vein.  275.  they  were  ^overlooked;  The  first  is  the  case  of  Sparii^ea  t. 
Smith.  A  bill  having  been  filed  agamst  the  mortgagee  of  a 
term  to  compel  hun  to  discover  whether  the  lease  had  not  been 
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assigned  to  him,  and  to  perfonn  the  covenants^  the  court  said, 
that  as  the  defendant  was  only  a  mortgagee,  and  never  bad 
been  in  possession,  they  would  not  assbt  the  plaintiff  to  charge 
him,  or  desire  him  to  perform  the  covenants.  The  other  case  '^  ^^' 
is  that  of  Pilkington  v.  Shaller,  which  certcdnly  cannot  be  sup- 
ported ;  for  the  court,  there,  refused  to  relieve  the  mortgagee, 
because  it  was  his  own  fault  to  take  an  assignment  of  the  whole 
*tenn,  and  not   an  underlease;  but   that  is  a  very    common  *  llfi 

ground  of  relief  in  equity.  These  cases,  therefore,  leave  the 
questbn  as  it  stood  upon  the  ailment  at  the  bar ;  and  there 
being  no  solemn  well-considered  decision,  we  must  resort  to 
principles.  In  leases,  the  lessee^  being  aparty  to  the  original 
contract,  continues  always  liable,  notwithstanding  any  assign- 
ment ;  the  assignee  is  only  liable  in  respect  of  hb  possession  of 
the  thing.  He  bears  the  burden  while  he  enjoys  the  benefit,  and 
no  longer ;  and  if  the  whole  is  not  passed,  if  a  day  only  is  re- 
served, he  is  not  liable.  To  do  justice  between  men,  it  is  nec- 
essary to  understand  things  as  they  really  are,  and  construe  in- 
struments according  to  the  intent  of  the  parties.  What  is  the 
effect  of  this  instrument  between  the  parties  1  The  lessor  is  a 
stranger  to  it.  He  shall  not  be  injured;  but  he  is  not  entitled 
to  any  benefit  under  it.  Can  we  shut  our  eyes,  and  say  it  was 
an  absolute  conveyance  1  It  was  a  mere  security  ;  and  it  was 
not,  nor  ever  is  meant,  that  possession  should  be  taken,  till  de- 
fault of  payment,  and  till  the  money  has  been  demanded.  The 
legal  forfeiture  has  only  accrued  six  months ;  and  if  the  mort- 
gagee had  wanted  possession,  he  could  not  have  entered  via  faC" 
ti.  He  must  have  brought  an  ejectment.  This  was  the  un- 
derstanding of  the  parties,  and  is  not  contrary  to  any  rule  of  Webb  r. 
law.  It  was  not  an  assignment  of  all  the  mortgagor's  estate,  ^^"'^"'9!, 
right,  title,**  &c. 

i6.  Although  a  mortgagee  in  fee  in  possession  has  a  right,  cannot  eom- 
at  law,  to  commit  any  kind  of  waste,  because  he  is  there  con-  ^'V^****' 
fiidered  as  the  absolute  owner  of  the  inheritance ;  yet  he  will  Rep.  4 11.^ 
be  restrained  in  equity.  (1)     And  the  Court  of  Chancery  will  ^  Vera.  3fe. 
also  decree  an  account  to  be  taken  of  the  trees  cut  down  -,  and 
direct  the  produce  to  be  applied,  first  in  payment  of  the  interest 
*due  on  the  mortgage,  and  then  in  sinking  the  principal.  #  jjg 

17.  If  however  the  security  is  defective,  the  Court  of  Chan-  8ei.Ca.|in 
eery  will  not  restndn  a  mortgagee  from  his  legal  privileges.  Cban.  30. 
But  the  money  arising  from  the  sale  of  timber  must  be  applied 

towards  payment  of  the  mortgage. 

-  '  ■ 

(1)  The  mortgagee  bas  only  a  chattel  interest  and  the  freehold  remains  in 
the  mortgagor.    Stow  v.  Tift,  15  Johns.  Rep.  45$. 
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18.  A  mortgagee  of  a  copyhold  may  pull  down  minoas 
houses,  and  build  better  ones,  to  preTent  a  forfeiture.  For  the 
lord  has  a  right  to  say  that  the  tenant  shall  not  let  th^  houses 
fall,  and  may  seize  if  he  does. 

19.  A  mortgagee  in  possession  cannot  make  a  lease  of  the 
lands,  so  as  to  bind  the  mor^agor,  without  an  absolute  neces- 
sity ;  for  by  that  means  the  estate  might  Ite  greatly  injured,  by 
the  mortgagee's  granting  improper  or  beneficial  leases. 

20.  The  plaintiff  having  mortgaged  a  house  in  London  to 
Clay  the  defendant,  tendered  him  the  principal  sum  due  and  in- 
terest, which  he  refusing,  exhibited  his  bill  to  have  a  recon- 
veyance. The  defendant  answered,  that  he  had  made  a  lease 
of  the  house  for  five  years,  reserving  so  much  yearly  rent  with 
a  covenant,  that  after  the  expiration  of  the  five  years,  the 
lessee  should  hold  it  for  four  years  longer ;  and  that  if  the 
plaintiff,  the  mortgagor,  would  grant  such  lease,  the  defenduit 
would  reconvey. 

The  master  of  the  Rolls  decreed  for  the  defendant.  On  an 
appeal  to  Lord  Macclesfield,  it  was  insisted  for  the  plaintiff, 
that  a  mortgagee  could  not  make  a  lease  of  a  house  or  lands 
in  morgage,  unless  there  was  an  absolute  necessity  for  it,  which 
did  not  appear  in  this  case.  The  court  being  of  that  opinion 
reversed  the  decree. 

^21.  A  morgagee  of  a  manor,  to  which  an  aclvowson  is  ap- 
pendant, or  of  an  advowson  in  gross,  cannot,  in  the  case  of  a 
vacancy,  present  to  the  living ;  of  which  the  reason  will  be  giv- 
en in  Title  XXL  Advowson, 

22.  A  fine  levied  by  a  mortgagee  in  possession  of  the  mort- 
gaged estate  will  not  bar  the  mortgagor  or  his  heirs ;  of  which 
the  reason  will  be  given  in  Title  XXXV.   J%ie,  Ch.  xiv. 

23.  Where  a  morgagee  in  possession  of  a  lease  for  lives  or 
Truft  for  the  years  renews  it,  he  will  be  considered  as  a  trustee  for  the  mort- 
Tit.  laPa  1.  S^<^r  ;  who  will  be  entitled  to  such  new  lease,  on  payment  of 
Sel.  Ca.  in      the  money  borrowed  ;  because  such  renewal  is  supposed  to  be 

obtained  in  consequence  of  the  possession  of  the  original  lease. 
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Must^accoant  ^^  ^°^^  P*^^  ^^^  renewal  to  his  principal,  and  to  receive  interest 

for  the  Pro-      Upon  them. 

©rn.  24.  Where  the  mortgagee  is  put  into  possession  of  the  lands, 
or  where  he  enters  after  forfeiture,  he  becomes  a  bailiff  or  stew- 
ard to  the  mortgagor  ;  and  is  therefore  subject  to  account  with 
him  for  the  rents  and  profits  of  the  estate.  He  is  not,  howeyer, 
obliged  to  account  according  to  the  value  of  the  lands  ;  that  is, 
he  is  not  bound  by  any  proof  that  the  land  is  worth  so  much,  un- 
less it  can  likewise  be  proved  that  he  nuide  so  much  of  it,   or 


45.  476. 
2Atk.534. 
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might  have  done  so,  had  it  not  been  for  bis  own  wilful  default,  as 
if  he  turned  out  a  sufficient  tenant,  who  held  it  at  so  much  rent, 
or  refused  to  accept  a  sufficient  tenant,  who  would  have  giren  so 
much  for  it.  Because  it  is  the  latches  of  the  mortgagor  that  he 
lets  the  land  lapse  into  the  hands  of  the  mortgagee,  by  the  non- 
payment of  the  money ;  therefore  when  the  mortgagee  enters,  he 
is  only  accountable  for  what  he  actually  receives,  and  is  *not  «  jjg 

bound  to  take  the  trouble  of  making  the  most  of  another's  prop- 
erty. 

25.  If  the  mortgagor  proves  that  the  estate  was  let  at  a  cer-  Sei.  pa.  in 
tain  price,  while  in  the  hands  of  the  mortgagee,  that  wiD  be  ^*°'  ^^* 
deemed  the  rate  at  which  it  was  let  the  whole  time,  unless  the 
mortgagee  shews  the  contrary. 

26.  If  a  mortgagee  enters  upon  the  estate  mortgaged,  and  ^  y^^^  ^70. 
thereby  keeps  out  other  creditors,  and  yet  allows  the  mortgagor 

to  receive  the  rents  and  profits  ;  he  wiU  be  chained  with  all  the 
profits  which  he  might  have  made  after  entry. 

27.  Where  a  mortgagee  permits  the  mortgagor  to  make  use 
of  his  incumbrance  in  keeping  out  other  creditors,  he  will  be 
subject  to  account  for  the  profits,  from  the  time  when  the  cred- 
itors were  entitled  to  their  remedy. 

28.  A  person  made  a  mortgage  of  his  estate,  and  afterwards  xanSer*'*  ^ 
became  a  bankrupt.     The  assignees  brought  an  ejectment  for  1  Vera.  S67. 
the  recovery  of  the  lands  comprised  in  the  mortgage.     The        • 
mortgagee  refused  to  enter,  but  suffered  the  bankrupt  to  fence 

against  the  assignees,  with  this  mortgage. 

The  Lord  Keeper  said,  the  mortgagee  should  be  charged  with 
the  profits,  from  the  time  when  the  ejectment  was  delivered. 

29.  If  a  mortgagee  in  possession  assigns  over  his  mortgage,  3^^*^' 
without  the  assent  of  the  mortgagor,  he  is  bound  to  answer  for 

the  profits,  both  before  and  after  the  assignment ;  though  as- 
signed only  for  his  own  debt :  For  he  is  under  a  trust  to  an- 
swer the  profits  of  the  pledge  ;  and  it  j^  a  breach  of  trust  to  as- 
sign such  pledge  to  an  insolvent  person. 

30.  A  mortgagee  will  not  be  allowed  any  thing  for  his  trou-  ^  ^*^'  ^^®' 
ble  in  receiving  the  rents  of  the  estate  *himself ;  but  if  he  is  oblig-^        *  1 19 
ed  to  employ  a  bailifT  or  agent,  he  will  be  allowed  what  he  has 

paid  to  him.  And  although  there  be  a  private  agreement  fce-  ^q^'  ^^g 
tween  the  mortgagor  and  mortgagee  for  an  allowance  to  the 
mortgagee  for  his  trouble  in  receiving  the  rents  of  the  estate, 
yet  the  Court  of  Chancery  will  not  carry  it  into  execution  ;  for 
they  will  not  suffer  him  to  receive  more  than  his  principal  and 
interest. 

SI.  A  mortgagee  in  possession  will  be  entitled  to  such  ex-3Aik.5i8. 
pences  as  he  is  put  to  in  keeping  the  estate  in  necessary  repair, 
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which  he  may  add  to  the  prmcipal  of  his  deht,  with  interest  ; 
and  if  a  mortgagee  has  expended  any  sum  of  money  in  support- 
ing the  right  of  the  mortgagor  to  the  estate,  where  his  title  has 
heen  impeached,  the  mortgagee  may  add  this  to  the  prindpal  of 
his  debt,  and  it  shall  carry  interest. 

32.  It  is  a  rule  of  the  Court  of  Chancery,  in  directing  an  ac- 
count between  a  mortgagor  and  mortgagee,  that  wherever  the 
gross  sum  received  exceeds  the  interest,  it  shall  be  applied  to 
sink  the  principal.  ^^  But  this  (says  Lord  Hardwicke)  la  often 
attended  with  great  hardships  to  the  mortgagees,  where,  as  hx 
this  case,  the  sum  was  large  ;  4,0002.  principal,  and  the  mort* 
gagee  forced  to  enter  upon  the  estate,  and  could  only  satisfy  his 
debt  by  parcels,  and  is  a  bailiff  to  the  mortgagor,  without  sala- 
ry, subject  to  account :  And  therefore  truly  swd  the  Master,  he 
is  not  obliged,  for  every  trifling  small  exceed  of  interest,  to  ap- 
ply it  to  sink  the  principal  ;  nor  do  I  know  that  the  c^urt  has 
ever  laid  it  down  as  an  invariable  rule,  that  the  Master  must  al- 
ways, in  taking  such  accounts,  maJce  annual  rents." 

33.  A  mohtgagee,  either  before  or  after  he  enters  into  pos- 
session, may  assign  over  his  mortgage.  But  in  all  such  cases, 
the  assignee  is  only  entitled  to  what  is  really  due  on  the  mort* 
gage  at  the  time  of  the  assignment ;  *not  to  what  may  appear 
due  on  the  face  of  the  mort^goge.  It  is  therefore  the  universal 
practice  to  make  the  mortgagor  a  party  to  the  assignment ;  for 
otherwise  it  may  happen  that  the  mortgagee  having  received  a 
part  of  the  money,  assigns  the  mortgage,  in  consideration  of  the 
whole  sum  for  which  it  was  originally  made  :  in  which  case  the 
assignee  would  be  defrauded  ;  as  he  could  only  oblige  the  mort- 
gagor to  pay  him  what  remained  due. 

34.  It  was  held  in  a  subsequent  case,  that  even  after  an  as- 
signment of  a  mortgage,  payments  to  the  mortgagee  without  no- 
tice must  be  allowed  by  the  assignee  ;  though  the  assignment  of 
the  mortgage   (the  lands  being  in  Middlesex)  was  registered. 

35.  Although  the  mortgagee  enters  into  possession,  yet'  as 
long  as  the  right  of  redemption  exists,  the  mortgage  is  only  con- 
sidered as  personal  estate,  the  debt  being  the  principal,  and  the 
land  the  accessory  ;  and  if  the  mortgagor  does  not  redeem,  the 
personal  representatives  of  the  mortgagee  will  be  entitled  to  the 
land. 

36.  A  mortgage  was  forfeited,  the  heir  of  the  mor^gee  was 
in  possession,  and  no  want  of  assets  ;  but  as  the  mortgage  mo- 
ney was  part  of  the  personal  estate,  the  heir  was  decreed  to  con- 
vey the  lands  to  the  administrator  of  the  mortgagee. 

37.  In  a  modem  case  it  was  resolved  that  lands  held  ori§^- 
ally  under  old  mortgages  passed  by  a  general  devise^  though  no 


Titla  XV.  Mortgage,  Ch.  u.  §  37—42.  85 

release  of  the  equity  of  redeinption  appeared,  and  that  there  was 
no  equity  between  the  heir  or  devisee  and  the  personal  represen- 
tative, to  convert  property  from  the  state  in  which  it  is  found, 
at  the  death  of  the  testator. 

88.    If  however  it  appear  to  have  been  the  intention  of  the  Unleu  the 
mortgagee  that  it  should  go  as  real  estate,  the  personal  represen-  i^^^'J^?]|'^*^ 
tatives  will  not  be  entitled  to  it. 

*S9.  A  testator  having  a  mortgage  in  fee  devised  it  to  his  *  121 

two  daughters  and  their  heirs.     One  of  the  daughters  dying  JJ^^J^^^^ 
without  issue,  her  husband  and  administrator  claimed  a  moiety  2  vem.  581. 
of  the  lands,  as  part  of  his  wife's  personal  estate ;  it  being  a 
mortgage  not  foreclosed,  nor  the  equity  of  redemption  released. 

The  court  said,  that  although  it  was  a  mortgage  as  between 
the  mortgagor  and  mortgagee,  yet  it  being  the  testator's  inten- 
tion that  it  should  pass  as  real  estate,  it  must  go  to  the  deceased 
daughter's  heir  at  law. 

40.  Mr.    Oarret  being  indebted  to  his  brother,  devised  to  Ey^*Mo8. 
him  a  mortgage  for  a  larger  sura,  for  which  he  had  got  a  decree  Hep.  364. 
of  foreclosure,  but  died  before  the  account  was  taken,  or  the 
mortgagor  absolutely  foreclosed. 

Lord  King  declared  that  the  lands  in  mortgage,  being  devi- 
sed as  real  estate,  should  be  considered  as  such,  between  the  ^ 
devisor  and  devisee  ;  therefore  though  the  legacy  was  greater 
than  the  debt,  it  should  Hot  go  in  satisfaction  of  it ;  but  if  as- 
sets fell  short,  it  was  still  to  be  considered  as  personal  estate, 
for  the  payment  of  debts. 

41.  It  is  said  by  Lord  Mansfield,  that  "a  mortgage  is  a  ^"^J^te  m* 
charge  upon  land  ;  and  whatever  would  give  the  money  will  conireyed, 
carry  the*  estate  in  the  land  along  with  it  to  every  purpose.    The  *  *""•  ^    ' 
estate  in  the  land  is  the  same  thii^  as  the  money  due  upon  it. 

It  will  be  liable  to  debts,  it  will  go  to  executors,  it  will  pass  by 
a  will  not  made  and  executed  with  the  solemnities  required  by 
the  statute  of  frauds.  The  assignment  of  the  debt,  or  forgiving 
it,  win  draw  the  land  after  it,  though  the  debt  were  forgiven 
only  by  parol :  for  the  right  to  the  land  would  follow,  notwith- 
standing the  statute  of  frauds." 

*42.  This  passage  can  only  mean  that  mortgages  are  so  far  *  122 

out  of  the  statute  of  frauds,  that  the  payment  of  the  debt  converts 
the  mortgagee  into  a  trustee  for  the  mortgagor  ;  who,  by  an 
application  to  the  Court  of  Chancery^  may  obtain  a  decree  to 
compel  the  mortgagee  to  reconvey  or  assign  the  lands  by  pro- 
per assurances  ;  not  that  the  payment  of  the  money  shall,  of  it- 
self, have  the  effect  of  restoring  the  legal  estate  to  the  mortga- 
gor, without  any  conveyance. 
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43.  In  the  case  of  a  mortgage  in  fee,  the  proviso  in  all  mod- 
em deeds  is,  that  upon  payment  of  the  money  at  the  time  speci- 
fied, the  mortgagor  shall  reconvey  the  estate.  Now,  in  this 
case,  even  a  stricft  performance  of  the  condition  will  not  operate 
so  as  to  revest  the  legal  estate  in  the  mortgagor,  without  a  re- 
conveyance ;  and  where  the  condition  is  not  strictly  performed, 
the  case  is  much  stronger. 

Where  the  mortgage  is  made  by  a  demise  for  years,  the  prO'*- 
viso  is,  that  if  the  money  be  paid  at  the  time  specified,  the  term 
shall  cease.  And  it  is  agreed  that  where  the  money  is  not  paid 
at  the  time  specified,  the  term  becomes  absolute,  and  must  be 
surrendered  or  assigned. 

In  the  case  of  antient  mortgages  a  court  of  justice  might  pre- 
sume a  reconveyance  of  the  legal  estate  :  But  this  presumption 
admits  the  necessity  of  such  reconveyance. 
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Section  1. 

WE  have  seen  that  when  the  money  borrowed  on  mort-  Nmtwt  of- 
gage  is  not  paid  at  the  time  specified,  the  mortgage  becomes  for- 
feited at  law,  and  the  legal  estate  absolutely  Tested  in  the  mort- 
gagee. But  still  the  Court  of  Chancery  aUows  the  mortgagor 
a  reasonable  time  to  redeem,  on  payment  of  the  principal,  inter- 
est, and  costs  ;  which  is  called  an  equity  of  redemption. 

2.  An  equity  of  redemption  is  a.  mere  creature  of  a  court  of 
eqwty,  founded  on  this  principle,  that   as  ^a  mortage  is  no-  *  1S4 

thing  more  than  a  pledge  for  securing  the  repayment  of  a  sum  of 
money  to  the  mortgagee,  it  is  but  natural  justice  to  consider  the 
ownership  of  the  land  as  still  vested  in  the  mortgagor,  subject 
only  to  the  legal  title  of  the  mortgagee ;  so  far  aj  such  legal  ti-     ^^    /- 
tie  is  necessary  to  his  security.  ^-W    /*4*^^  -^^^  ex.  nt>  "  /  wc  '  /--  -^  • 

S.  By  the  statute  4  William  &  Mary,  c.  16.  it  is  enacted,  May  be  JM 
That  if  any  person  shall  borrow  money,  &c.  or  become  indebt*  ^^  *''*«^ 
ed  for  any  other  valuable  consideiation,  and  for  the  payment 
thereof  shall  voluntarily  give  a  judgment,  statute,  or  recogni* 
zance,  and  shall  afterwards  borrow  any  other  sum  of  money,  or, 
forany  other  valuable  consideration  become  mdebted  to  fucb 
Vol.  II.  57 


8S  'tUle  XV.  Mortgage.  Ch.  ui.  $  3—7. 

other,  and  for  securing  the  repayment  and  discharge  theieof  shall 
mortgage  lands  to  the  second  lender,  or  to  any  other  person  in 
trust  for  him,  and  shall  not  give  notice  to  the  mortgagee  of 
such  judgment,  &c.  in  writing  before  the  execution  of  the  said 
mortgage  or  mor^ges,  such  mortgagor  shall  have  no  benefit 
in  the  equity  of  redemption  of  the  lands  mortgaged  unless  such 
mortgagor  or  his  heirs,  upon  notice  given  by  the  mortgagee  in 
writing,  under  his  hand  and  8eal»  attested  by  two  witnesses  of 
such  former  judgment,  &c.  shall  within  six  months  pay  off  and 
discharge  the  same,  and  cause  the  same  to  be  vacated  and  dis- 
charged ;  and  if  any  person  who  shall  once  mortgage  lands  for 
a  valuable  consideration,  shall  agiun  mortgage  the  same  lands, 
or  any  part  thereof,  to  any  person,  the  former  mortage  being 
in  force,  and  shall  not  discover  in  writing  to  the  second  mort- 
gagee the  first  mortgage^  such  mortgagor  shall  have  no  relief, 
or  equity  of  redemption,  against  the  second  mortgagee. 

Provided  that  this  act  shall  not  extend  to  bar  any    widow  of 

*  125  ^^7  mortgagor  of  her  dower,  who  did  not  ^legally  join  with  such 

husband  m  such  mortgage,  or  otherwise  lawfully  exclude  her« 
self. 

Stafford  r.  4.  It  has  been  determined  on  the  construction  of  this  statute, 

2*Vem.  689.  *•  '^^**  ^  *  mortgage  becomes  irredeemable  by  this  statute, 
it  will  remain  so  in  the  hands  of  an  assignee,  though  assigned 
in  consideration  of  the  prim^ipal*  interest,  and  costs  due  there<ML 
2.  That  if  a  subsequent  mortgagee  redeem  such  a  mortgage, 
he  shall  hold  the  estate  irredeemable.  3.  That  if  there  are 
more  lands  in  the  second  mortgage  than  in  the  first,  that  seems 
to  be  a  case  omitted  out  of  the  statute.  But  the  adding  an 
acre  or  two  shall  not  exempt  it ;  for  that  may  be  a  contrivance 
to  evade  the  statute. 

TValTjCttete.  ^'  -^^  equity  of  redemption  is  considered  as  similar  in  some 
respects  to  a  trust  estate ;  for  the  mortgagee  is  entitled  to,  and 
holds  the  lands^  merely  as  a  pledge  for  securing  the  repayment 
of  his  money ;  and,  in  most  pther  respects,  is  a  trustee  for  the 
mortgagor. 

6.  Lord  Hale  says  there  is  a  diversity  between  a  trust  and 

Hard.  4S9 

17  ^s.  1^  ^  power  of  redemption.  For  a  trust  is  created  by  &e  con- 
tract of  the  party,  and  he  may  direct  it  as  he  pleases.  There- 
fore one  that  comes  in,  in  the  post,  shall  not  be  liable  to  it, 
without  express  mention  made  by  the  party.  But  a  power  of 
redemption  is  an  equitable  right,  inherent  in  the  laiid,  and 
bound  all  persons^  in  the  poit^  or  otherwise ;  because  it  was  an 
antient  right  to  which  the  party  was  entitled  in  equity. 

7.  While  the  mortgagor  is  allowed  to  retain  the  possession 
of  the  estate,  after  forfeiture,  he  is  in  the  same .  situation  quoad 
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the  mortgagee  as  be  was  before  tbe  mortgage  was  forfeited. 
Bat  quo<ui  strangers  bis  possession,  both  before  and  after  forfei- 
ture, has  altvays  been  considered  as  similar  to  that  of  a  cestui 
que  trust,  *and  attended  with  the  same  consequences  in  equity  *  126 

as  a  seisin  in  deed  of  a  legal  estate  at  law.     And  Lord  Hard-  Caahborn  r. 

Scftrf    *iiff  II 

wicke  has  laid  it  down,  that  a  person  entitled  to  an  equity  of  ^  h/  ^^' 
•  redemption,  who  is  in  the  receipt  of  the  rents  and  profits,  has 
Buch  a  seisin  and  possession  of  the  equitable  estate  in  the  land, 
as,  in  the  consideration  of  a  court  of  equity,  is  equivalent  to  an 
actual  seisin  of  a  legal  estate  in  a  court  of  law. 

8.  It  follows  that  an  equity  of  redemption  may  be  aliened,  '•  alieDible, 
entailed,  and  deybed  by  will,  in  the  same  manner  as  a  trust  and'dlaoMid- 
estate.      It  is  also  descendible  to  the  heir  of  the  mor^agor ;  >bl«. 
there  may  be  a  posseasio  fratris  of  it,  and  it  will  follow  the  cus- 
tom, as  to  the  legal  estate.     For  if  lands  held  in  borough  En-  ^  * 
glish  are  mortgaged,  the  equity  of  redemption  will  descend  to 

the  youngest  son,  to  whom  the  legal  estate  would  have  descend- 
ed. So,  in  a  mortgage  of  lands  held  in  gavelkind,  tbe  equity  of 
redemption  will  descend  to  all  the  sons. 

9.  Ah  equity  of  redemption    may    be  mortgaged.      But  a  j^.  ^  g^^. 
mortgage  of  this  kind,  which  is  usually  called  a  second  mort-  SH«<^ 
gage,  is  seldom  recommended  by  conveyancers,  for  two  reasons* 

1.  Because  a  third  mortgagee  without  notice  may,  by  paying 
ofT  the  first  mortgage,  acquire  a  preference  over  the  second. 

2.  Because  great  difficulties  may  arise  m  calling  in  the  mo-  ^'^^  ^^* 
ney ;  for  as  a  second  mortgagee  has  no  legal  remedy,  he  is 

driven  to  the  tedious  and  -expensive  process  of  a  su)t  in  equi- 
ty to  recover  even  his  interest  There  is  however  one  case 
where  a  second  mortgage  may  be  accepted ;  that  is,  if  he  can 
get  in  a  term  for  years  prior  to  the  first  mortgage ;  for.  the  ac- 
quisition of  such  a  term  will  give  the  second  mortgagee  the  le- 
gal estate. 

*10.  An  equity  of  redemption  is  subject  to  curtesy;  so  that  *  127 

where  a  man  marries  a  woman  who  is  entitled  to  an  estate  that  Siibject  to 
is  mortgaged,  and  has  issue  by  her,  he  will  be  allowed  in  equi-        **^' 
ty  to  bold  it  durmg  his  life  as  tenant  by  the  curtesy^ 

11.  A  woman  being  seised  of  certain  lands,  made  amort- 
gage  in  fee  of  them  for  securing  900/.     She  afterwards  married,  ctthborn« 
and  died  without  having  paid  oflF  the  mortgage,  leaving  issue  a  T*. '"^•»JL 
son.     Her  husband  claimed  to  be  entitled  to  the  knds  for  his  |  xtt^ox 
life,  as  tenant  by  the  curtesy.  ^ 

The  Master  of  the  Bolls  (Sir  J.  JekyD)  held  he  was  not  en- 
titled. 

On  an  appeal  to  Lord  Hardwicke,  he  observed  that  the  case 
depended  on  two  conn^erations :  1 .  What  kipd  of  interest  an 
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equity  of  reiemption  was  considered  to  be  in  a  court  of  equi^, 
2.  What  was  necessary  to  entitle  a  husband  to  be  tenant  hj  the 
curtesy.— As  to  the  first,  an  equity  of  redemption  had  always 
been  considered  as  an  estate  in  tiie  land  ;  it  was  such  an  inter- 
est as  would  descend  from  the  ancestor  to  the  heir  ;  it  might  be 
granted,  entailed,  devised,  or  mortgaged,  and  that  equitable  in- 
terest might  be  barred  by  a  common  recovery  ;  which  proved  that 
an  equity  of  redemption  was  not  considered  as  a  mere  right,  but 
such  an  estate,  whereof  in  consideration  of  equity,  there  might 
be  a  seisin  ;  or  a  devise  of  it  could  not  be  good. 

The  person  entitled  to  the  equity  of  redemption  was,  in  equi- 
ty, considered  as  the  owner  of  the  land,  die  mortgagee  only  re- 
taining it  as  a  pledge  or  deposit ;  and  for  this  reason  it  was,  that 
a  mor^^age  in  fee  was  considered  as  personal  estate,  notwith- 
standing the  legal  estate  vested  in  the  heir  of  the  mortgagee,  in 
*  128  point  of  law.  The  husband  of  a  mortgagee  in  fee  *could  nev- 
er be  tenant  by  the  curtesy  of  the  mortgaged  estate,  unless  there 
was  a  foreclosure  ;  or  the  mortgage  had  subsisted  for  so  great  a 
length  of  time,  as  the  Court  of  Chancery  thought  sufiicient,  to 
induce  it  not  to  grant  a  redemption.  As  a  mortgage  in  fee  was 
only  a  chose  in  acHotiy  if  the  ownership  of  the  land  was  not  in 
the  mortgagor,  it  was  in  nobody.  An  equity  of  redemption 
was  no  otherwise  a  right  of  action,  than  every  trust ;  and  as 
there  could  be  no  benefit  had  of  an  equity  of  redemption,  but  by 
subpana  out  of  chancery  ;  so  was  the  case  of  every  mere  trust 
out  of  land,  which  was  considered  as  real  estate  in  chancery, 
but  could  not  be  come  at  without  a  subpeBna, 

It  was  true  a  mortgagee  was  not  barely  a  trustee  for  the 
mortgagor,  but  it  was  sufficient  for  the  present  purpose  if  be 
was  in  part  a  trustee  for  the  mortgagor ;  and  it  was  most  cer- 
tain that,  as  to  the  real  estate  in  the  land,  the  mortgagee  was 
only  a  trustee  for  the  mortgagor  ;  for,  until  foreclosure^  tiie 
mortgagee  was  only  owner,  as  a  charge  or  incumbrance,  and 
entitied  to  hold  as  a  pledge  :  as  to  the  inheritance,  and  real  estate 
in  the  land,  the  mortgagee  was  a  trustee  for  the  mortgagor, 
until  the  equity  of  redemption  was  foreclosed. 
Tit.  6.  c.  1.  Secondly,  what  was  requ^nte  to  entitle  the  husband  to  be 
tenant  by  the  curtesy  ;  four  things,  viz.  marriage,  issue,  death 
of  the  wife,  and  seisin.  It  was  admitted  that  the  three  first  did 
concur  ;  but  the  objection  relied  on  was  that  there  was  no  actual 
seisin  of  the  wife  during  the  coverture  ;  which  was  contended  to  be 
as  necessary  in  respect  to  an  equitable,  as  to  a  legal  estate.  The 
true  question  upon  this  point  was,  whether  there  was  not  such  a 
seisin  or  possession  in  the  wife,  of  the  equitable  estate  in  the 
*  129         ^land,  as,  in  consideration  of  equity,  was  equivalent  to  an  ac- 
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tual  seisin  of  a  legal  estate,  at  common  law :  That,  in  the  con- 
sideration of  the  Court  of  Chancery,  he  was  of  opinion,  there 
was  such  a  seisin  of  the  wife  in  the  present  case,  of  the  eqnity 
of  redemption.  He  had  shewn  that  a  person  entitled  to  the  equi- 
ty of  redemption  was  owner  of  the  land;  if  so,  theremust.be  a 
seisin  of  the  estate  ;  and  what  other  seisin  could  there  be  than 
what  the  husband  and  wife  had  in  the  present  case.  For  the 
wife  was  all  along  in  possession  until  her  death  ;  and  the  mort- 
gagee did  not  come  into  possession  until  after  her  death,  nor  was 
there  any  foreclosure.  And  though  the  possession  of  the  wife 
was  but  as  a  tenant  at  will  to  the  mortgagee,  yet  it  was  in  equity 
a  possession  of  the  real  owner  of  the  land,  subject  only  to  a  pe- 
cuniary charge  on  it ;  and  from  thence  it  clearly  followed  that 
there  could  not  be  an  higher  seisin  of  an  equitable  estate. 

That  the  husband  might  be  tenant  J;^y  the  curtesy  of  this  eq-  Tit«  5.  c.  t^ 
uitable  estate,  he  cited  Williams  y.  Wray,  and  Sweetapple  v. 
Bindon,  and  observed  that  there  had  been  two  objections  made  : 
1.  That  the  husband  had  it  in  his  power  to  have  had  seisin  in 
his  wife's  lifetime,  for  he  might  have  paid  off  the  mortgage  ; 
therefore  it  was  his  own  lachea  Aat  he  did  not.  2.  That  a  wo- 
man was  not  dowable  of  an  equity  of  redemption. 

As  to  laches  in  the  husband,  it  was  compared  to  his  not  making 
an  entry  at  law ;  but  the  comparison  would  not  hold,  for  it  was 
not  so  easy  to  pay  off  the  principal  and  interest  due  on  a  mort- 
gage, as  to  make  an  entry  at  law;  nor  was  it  to  be  done  so  speedily, 
for  a  mortgagee  was  in  most  cases  allowed  six  months'  notice  to 
be  paid.  I|^the  case  of  Sweetapple  v.  Bindon,  the  husband 
might  havMK>ught  his  billin*his  wife's  lifetime,  to  compel  the 
laying  out  the  money  in  the  purchase  of  lands;  but  though  he  *  ISO 

omitted  to  do  so  till  after  his  wife's  death,  yet  that  was  not  ob- 
jected to  him  as  laches. 

As  to  the  objection  of  a  wife's  not  being  endowed  of  an  eq- 
uity of  redemption  of  a  mortgage  in  fee,  and  that  therefore  a 
husband  ought  not  to  be  tenant  by  the  curtesy  of  an  equity  of 
redemption,  this  proved  too  much ;  for  it  ha4  been  determined 
that  a  wife  shaU  not  be  endowed  of  a  trust  estate,  yet  that  a 
husband  shall  be  tenant  by  the  curtesy  of  it.  That  the  argu- 
ment from  dower  to  curtesy  failed  in  this  case.  Perhaps  it 
would  be  hard  to  find  a  suffieient  reason  how  it  came  to  be  so 
determined  in  one  case,  and  not  in  the  other ;  but  that  it  was 
safe  to  follow  former  precedents,  and  what  were  settled  and  es- 
tablished ;  and  if  such  precedents  should  be  departed  from,  he 
held  it  fit  rather  that  the  wife  should  be  allowed  dower  of  a 
trust  estate,  and  not  that  curtesy  of  a  trust  estate  should  be 
taken  away.     Decreed  that  the  husband  was  entitled  to  curtesy. 
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But  not  of         12.  A  widow  18  not  however  allowed  dower  out  of  an  eqiiitr 

y  t  r/^^^       of  redemption  of  a  mortgagee  in  fee  :  upon  the  principle  that  an 

4  tP  ^  4<^*      equity  of  redemption  is  analogous  to  a  trust  estate.     And  hcnr- 

'    '  "^  Tit  is.lc.  J^'  ®^^^*  severe  this  doctrine  may  seem,  yet  it  has  been  solemnly 

confirmed  in  the  following  case.  (1) 
Dison  V.  13.  Abraham  Dixon,  being  seised  in  fee  of  con^derable  es- 

PoweU^Mort.  tates,  died  in  1782  without  issue,  leaving  Ann  Dixon,  theplain- 
V.  2.  p.  37.     tilOT,  his  widow,  having  devised  his  estates  to  trustees  upon  seve- 
ral trusts.     Abraham  Dixon  not  having  in  his  lifetime  made 
any  settlement  or  other  provision  for  his  wife,  in  lieu*  or  bar  of 
dower,  and  she  not  having  dcme  any  act  to  bar  herself  thereof 
^^^  filed  her  bill  against  the  trustees,  stating  the  above  *  facts,  clsom- 

ing  slower  out  of  all  the  testator's  real  estate  ;  and  praying  to 
be  let  into  the  receipt  of  one  diird  part  of  the  rents  and  profito 
thereof. 

To  this  bill  the  trustees  answered,  that  the  testator  had  bor- 
rowed a  lai^  sum  of  money  upon  mortgage,  and  for  securing 
the  repayment  thereof  had,  previous  to  his  marriage  with  the 
plaintiff^  conveyed  the  premises  to  Ae  mortgagee  in  fee,  subject 
to  a  proviso  for  redemption. 

That  the  legal  estate  in  the  premises  being  by  this  mortgage, 
absolutely  vested  in  the  mortgagee,  previous  to  and  at  the  time 
of  the  marriage  of  the  testator  with  the  pkintiff,  and  not  being  at 
any  time  afterwards  reconveyed  to  him,  but  remaining  vested 
in  the  mortgagee,  at  the  time  of  his  death  ;  and  he  being  there- 
fore only  entitled  to  the  equity  of  redemption  thereof,  at  the 
time  of  his  marriage,  and  at  all  times  thereafter,  t^^e  time  of 
his  death;  the 'plaintiff  was  not  at  any  time  dow^pin  or  out 
of  the  said  premises,  either  at  law  or  in  equity.  On  the  hearing^ 
the  plaintiff  could  have  proved  by  witnesses  that  the  testator,  her 
husband,  understood  and  declared,  that  after  his  death  his  widow 
would  be  entitled  to  dower  out  of  his  real  estates  ;  that  he  made 
his  will  under  that  idea  ;  and  it  could  have  been  also  proved,  if 
relevant,  by  the  person  who  drew  it.  Mr.  Dixon  having  put 
the  question  to  him,  whether  Mrs.  Dixon  would  not  be  entitled 
to  dower  ;  to,  which  he  beii^  at  that  time  ignorant  of  the  mort- 
gage, answered,  that  she  certadnly  would.  The  wOl  itself 
sufficiently  spoke  the  idea  ;  for  the  testator  bequeathed  to  the 
plaintiff,  by  the  name  of  his  dear  wife  Ann  Dixon,  his  coach  and 
harness,  and  a  pair  of  horses,  together  with  as  much  of  his  plate 
as  she  should  think  proper,  not  exceeding  the  sum  of  601- ; 

(1)  See  CoIlinB  y.  Torry,  7  Johns.  Rep.  «8l.  where  it  was  decided  that  she 
was  eDiitled  iubject  to  the  mortgage.  See  alto,  Fieh  v.  Fish,  I  Conn.  lUp^ 
559.  If  a  hasband,  being  posseeeed  of  an  Equity  of  redemption,  remote  tbe  in- 
cumbrance by  paying  it  off,  or  if  the  estate  be  redeemed  *>/ »»»>  •»«c«}5''  «,»*»* 
ministrator,  th«  wife  wiU  be  entitled  to  dower,  Bolton  v.  Ballard,  l^  M»«L 
Rep.  227.  Hildtell  ?.  Jones,  U  al-  13  Mass.  Rep.  625.— 15  Mass.  Rep.  «7a.  17 
B^ase.  Rep.  564. 
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which  *  things  she  conld  have  uo  occasion  for,  if  she  had  not  *  132 

dower  to  support  her. 

The  claim  pf  the  widow  was  supported  on  three  grounds ;  1st. 
The  general  law.  Sdly.  The  distinction  between  a  mere  trust 
and  an  equity  of  redemption.  Sdly.  The  authorities  in  favouF 
of  dower,  under  circumstances  not  more  favourable  than  those 
attending  this  case. 

Under  the  first  of  these  heads  it  was  observed,  that  dower 
was  a  right  of  the  first  attention  and  most  sacred  preservation 
at  the  common  law.  It  #as  a  right,  not  only  founded  in  our  ' 
law,  but  a  right  consonant  to  the  first  principles  or  laws  of  mor-  ' 
ality  and  equity,  as  springing  from  the  moral  obligation  a  man 
was  under  to  make  a  provision  for  his  wife.  And  accordingly 
it  was  in  a  variety  of  cases  aided  and  extended  beyond  its  strict 
legal  limits,  by  the  interposition  of  courts  of  equity,  in  repov- 
ing  trust  terms,  and  other  obstructions  to  it,  in  certain  craes, 
which  would  stand  in  the  way  of  it  at  conunon  law.  This 
proved  it  to  be  a  right  hot  merely  confined  to  the  common  law^ 
but  a  right  recognized,  protected  and  aided  in  equity ;  and 
which,  so  far  as  it  vras  the  subject  of  relief  in  equity,  was  an  equit- 
able right  This  was  the  predicament  in  which  it  stood  in  the 
cases  of  Dudley  v.  Dudley,  Wray  v.  Williams,  and  the  other  ' '  *  ^'  * 
cases  in  which  it  had  been  decided  that  a  dowress  should  have  the 
benefit  of  a  trust  term  attendant  on  the  inheritance,  as  against  the 
heir. 

Considering  it,  therefore,  as  an  equitable  right,  it  well  might 
be  a  wonder  how  it  came  about  that  a  widow  should  not  be  en- 
titled, against  the  heir,  to  dower  of  an  equitable  inheritance. 
Some,  indeed,  had  confined  the  rule  of  her  not  beii^  so  to  the 
cases  where  the  trust  was  created  by  the  husband  ^himself.  *  133 

This  had  been  the  opinion  of  the  Master  of.  the  Rolls  in  Banks  Tit.  is.  c  s. 
V.  Sutton.     However,  this  opinion  had  been  overruled,  and  it 
seemed  to  be  a  settled  point,  that  a  widow  waff  not  dowable  of 
a  direct  proper  trust 

This  naturally  led  to  the  second  head  of  argument  in  favour 
of  the  widow ;  namely,  the  distinction  between  a  mere  trust, 
that  was  an  use,  as  it  was  styled  at  common  law,  and  an  equi- 
ty of  redemption.  '^The  former  was  regarded  at  common  law 
as  quite  a  distinct  interest  firom  the  legal  estate  •to  which  the 
right  of  dower  was  annexed.  It  of  course  did  not  involve  in  it 
that  right :  if  it  had,  there  would  have  been  two  opposite  rights 
of  dower  in  tiie  same  lands  at  the  same  time  ;  as  the  widow  of 
both  the  trustee  and  the  cestui  que  trust  would  have  been  en- 
titled to  dower.  For  the  widow  of  the  trustee  was  cleariy  en-* 
titled  at  common  law ;  and  when  the  Court  of  Chancery  inter- 
posed to  prevent  the  legal  title  of  the  widow  of  the  trustee^  it 
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seemed  extraordinary  that  it  did  not,  in  its  place,  substitute  an 
equitable  one  of  the  cesUd  que  trust.  However,  these  sorts  of 
trusts  being  the  creatures  of  the  parties  themselves,  whateYer 
were  the  legal  incidents  or  privileges  they  wanted,  might  have 
been  supposed  to  have  been  voluntarily  relinquished  and  aban- 
doned by  the  parties  creating  those  trusts. 

But  it  was  otherwise  with  regard  to  an  equity  of  redemption ; 
that  was  not  any  interest  created  or  reserved  by  or  between  the 
parties,  beyond  the  express  time  of  redemption ;  it  was  a  mere 
creature  of  a  court  of  equity  itself^  founded  on  this  principle, 
that  as  a  mortgage  was  originally  nothing  more  than  a  pledge 
or  security  to  the  mortgagee  for  hb  money,  it  was  but  natural 

*  1S4  justice  between  man  and  man  to  ^consider  the  original  owner- 

ship of  the  lands  as  still  residing  in  the  mortgs^or,  subject  to 
the  ^gal  title  of  the  mortgagee,  so  far  only  as  such  legal  title 
was^equimte  to  the  end  of  his  security ;  and  accordingly  the 
title  of  the  mortgagee  was  not  treated  by  equity,  as  any  thing 
beyond  that  point.  His  beneficial  interest,  though  the  mort- 
gage was  in  fee,  was  considered  only  as  personal  estate ;  he 
was  not  permitted  to  grant  leases,  or  exercise  any  other  act  of 
ownership,  to  the  prejudice  of  the  mortgagor,  to  whom  he  was 
even  accountable  for  the  profits  of  his  estate ;  his  widow  was 
not  permitted  to  claim  dower,  nor  could  be,  or  those  claiming 
under  him,  avail  themselves  of  several  other  privileges  and  in- 
cidents attending  real  property. 

It  seemed  to  be  the  regular  consequence  of  the  doctrine  adopt- 
ed by  the  courts  of  equity,  in  regu^  to  mortgages,  by  cent- 
ering them  strictly  and  merely  in  the  nature  of  securities  for  tint 
mortgage  money,  and  entitling  the  mortgagee  to  no  other  of  the 
incidents  or  privileges  of  ownership  in  the  lands,  than  what 
was  requisite  for  the  end  of  such  security ;  that  all  such  privi- 
l^es  and  incidents  of  ownership  of  the  lands  as  were  not  conad- 
ered  as  becoming  vested  in  the  mortgagee  for  the  purpose  of  hit 
security,  should  be  held  to  remain  in  the  mortgagor ;  or,  in 
other  words,  that  he  should  to  all  purposes,  not  prejudicial  to 
the  mortgagee,  be  considered  as  the  complete  ovnser  of  the  mort* 
gaged  lands. 

And  accordingly  this  was  found  to  be  the  established  doctrine 

Tit.  3«.  c  14.  in  several  instances,    when  only  volunteers  were  interested : 

TU.  38.  c.  6.   g^^^  j^g  revocations  under  powers,  and  revocations  of  devises  ; 

O^^i^V^    as  in  the  cases  of  Thome  v.   Thome,  and  Hall  v.  Dunch,  and 

other  like  cases.     That  in  the  case  of  Lincoln  v.  RbUe  the  doc- 

136  trixie  was  ♦expressly  recognized,  and  admitted  on  both  sides, 

because  in  equity  a  mortgage  did  not  make  the  estate  another's 

and  because  a  mortgage  was  not  an  inheritance,  but  a  personal 
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estate  ;  and  there  seemed  no  reason  in  the  world  why  these  gen* 
eral  incidents  of  complete  ownership  should  be  saved  in  fayour 
of  a  devisee^  or  other  volunteer^  and  not  in  favour  of  a  wife, 
whose  claims  of  dower  stood  upon  the  strongest  grounds  of  mor« 
al  and  equitable  right ;  and  who  was  in  many  instances  consid- 
ered as  entitled  to  relief  in  equity,  in  regard  to  i^n  intended  pro- 
vinon,  when  a  devisee  or  other  volunteer  was  not. 

Agreeable  to  this  doctrine  was  the  case  of  Banks  v.  Sutton, 
where  it  was  decreed  in  favour  of  the  claim  of  dower  out  of  an 
equity  of  redemption  of  a  mortgage  in  fee  ;  which  decision  was 
founded  on  a  variety  of  authorities  and  reasons  delivered  by  the 
Master  of  the  Rolls  ;  all  which  were  equally  forcible  in  the  pres- 
ent case.  That  the  case  of  Banks  v.  Sutton  was  directly  in 
point  of  the  present  question ;  for  though  the  Master  of  the  Rolls 
would  not  take  upon  himself  to  determine  the  question,  in  regard 
to  dower,  out  of  a  mere  trust,  created,  not  by  the  husband,  but 
by  some  other  person,  with  no  time  limited  for  conveying  the' 
legal  estate  ;  and  avoided  this  point  by  shifting  his  ground  to 
that  of  the  husband's  being  entitled,  under  the  express  direction 
of  the  will  under  which  he  claimed,  to  have  the  estate  conveyed 
to  him  at  the  age  of  21,  which  circumstance,  under  the  applica- 
tion of  a  common  principle  of  equity,  of  considering  that  as 
done,  which  ought  to  have  been  done  of  course  in  equity,  let  the 
widow  into  the  same  degree  of  title  as  she  would  have  had  if 
the  trustees  had  conveyed  the  estate  to  her  husband  at  the  time 
directed.     *And  as  the  principle  on  which  the  Master  of  the  ^  136 

Rolls  got  rid  of  the  first  point  did  not  apply  to  this,  he  accor- 
dingly found  himself  constrained,  instead  of  changing  his  ground 
as  before,  to  enter  into  a  strict  examination  of  it,  and  meet  the 
objections  to  dower  with  authorities,  inferences,  and  general  rea- 
soning, and  through  them  to  come  to  a  professed  decision  of  the 
point,  as  he  expressly  did,  when  he  said-^'^  He  did  not  know  or 
could  find  any  instance  where  dower  of  an  equity  of  redemption 
^was  controverted  and  adjudged  agunst  the  dowress.**  And  a« 
fhere  were  authorities  in  cases  less  favourable,  he  therefore  de- 
clared that  the  widow  of  the  person  entitled  to  the  equity  of  re- 
demption of  the  mor^ge  in  question,  which  was  a  mortgage 
m  fee,  had  a  right  of  redemption,  and  decreed  her  the  arrears 
of  her  dower,  from  the  death  of  her  husband  ;  she  allowing  the 
third  of  the  interest  of  the  mortgage  money  unsatisfied  at  that 
time  :  that  an  authority  more  dkectly  in  point  than  this  cqpld 
not  be  expected. 

And  though  the  subsequent  case  of  the  Attorney  Oeneral  v«  Tit  if,  e.  f • 
Bcott,  before  Lord  Talbot,  in  winch  the  widow  was  denied  dow- 
«r,  was  gSneraUy  considered  as  an  authority  oottHuy  to  and 

Vol:    1L  68 
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superseding  that  of  Banks  v.  Sutton,  yet  such  a  conclusion 
seemed  too  hasty,  as  the  t:nro  cases  appeared  too  differ  materially  ; 
for  in  that  of  the  Attorney  General  v.  Scott,  although  there 
was  a  mortgage,  yet  the  question  did  not  turn  upon  that,  be- 
cause the  legal  estate  was  outstanding  in  trustees,  in  whom  it 
was  vested  antecedent  to  such  mortgage  ;  consequently  the  de- 
<^  cision  in  that  case  was  on  a  direct  proper  trust,  not  on  a  mere 

equity  of  redemption.     The  difference  between  a  direct  trust, 
and  an  equity  of  redemption,  and  between  the  claim  of  a  widow, 
*  137  Ai^cl  that  of  a  devisee,  or  mere  *  volunteer,  was  strongly  insisted 

upon ;  and  the  distinction  between  this  case,  and  that  of  a  claim 
of  dower  against  a  purchaser,  fully  enforced. 

The  Lords  Commissioners,  Loughborough,  Ashhurst,  and  Ho* 
tham,  said,  that  the  case  of  an  estate  by  the  curtesy  in  a  trust, 
was  the  anomalous  case,  not  the  rule  ;  that  the  wife  should  not 
have  dower.  And  this  point  was  so  much  settled,  that  it 
would  be  wrong  to  discuss  it  much. 

The  bill  was  dismissed,  but  without  costs,  the  defendant  not 
praying  them. 
Unleiithe  14,  A  widow  IS,  however,  entitled  to  dower  of  an  equity  of 

for  yiSSni.  *  redemption  of  a  mortgage  for  a  term  of  years ;  because  in  that 
2  P.  Wm.  '  case  the  husband  is  seised  of  the  freehold  and  inheritance.  And 
where  a  mortgage^  of  this  kind  is  satisfied,  the  Court  of  Chan- 
cery gives  the  dowress  relief,  by  removing  the  term ;  but  if 
the  mortgage  be  not  satisfied,  then  the  dowress  must  keep 
down  a  third  of  the  interest,  or  pay  off  a  third  of  the  prin- 
cipal. 
Subject  to  15.  The  statute   13  Eliz.  c.   4.  which  enacts,  that  all  the 

TitTi?  >  73/^  lands  of  accountants  to  the  crown  shall  be  liable  to  the  pay- 
Tit  14.  k  ment  of  crown  debts,  extends  to  equities  of  redemption ;  and 
Rex  ▼.  Deia-  hy  the  statute  25  Geo.  III.  c.  35.  they  may  be  sold  under  an 
mottc,  extent  by  the  Court  of  Exchequer. 

JExch.*ie«."*       ^6.  An  equity  of  redemption  of  a  mortgage  in  fee  is  not  as- 

i  sets  at  law  ;   for  the  legal  estate  not  being  in  the  heir,   he  may 

Eqaitj. '  "*  '  plead  riens  per  descent     As  to  the  question,    whether  an  equity 

of  redemption  was  assets  in  equity,  the  courts  reasoned  by  an- 

2  AikTftBii     ^^^  ^^   ^^^^  estates,  which  not  being  assets,  they    held 

that  equities  of  redemption  should  not  be  assets.  But  when  it 
Tit.  IS.  c.  2.  was  enacted  by  the  statute  of  frauds  that  trust  estates  should 
*  188         be  assets,  the  Court  of  Chancery  determined  *that  an  equity  of 

redemption  should  be  assets  in  equity. 

Creditors  of 
8ir  C.  Cos, 

3  P.  Wms. 
841.      ^ 
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17.  Sir  C.  Cox  having  a  term  for  years,  made  a  mort- 
gage thereof,  and  died  possessed  of  the  equity  of  redemption, 
leaving  greater  debts  than,  his  estate  would  extend  to  pay. 

The  question  was,  whet)i*.r  this  mere  equity  of  redemption 
was  only  equitable  assets,  and  distributable  equally  pro  rata 
among  all  the  creditors,  without  regard  to  the  degree  or  quali- 
ty of  their  debts,  Or  whether  it  should  be  applied  in  a  course  of 
administration ;  in  which  last  case  the  bond  creditors  would 
swallow  up  all  the  assets,  without  leaving  any  thing  for  those 
by  simple  contract.  Sir  J.  Jekyll  delivered  his  opinion,  that 
this  equity  of  redemption  was  equitable  assets  only,  the  mort- 
gage being  forfeited  at  law,  and  the  whole  estate  thereby  vest-  HartweU  f. 
ed  in  the  mortgagee  ;  so  that  it  was  barely  an  equitable  in-  Jmb  *308. 
terest  4Ve8.Jun. 

18.  In  a  subsequent  case  Lord  Hardwicke  also  held  that  an  ^^ 
equity  of  redemption  of  a  leasehold  estate  was  equitable  assets. 
But  in  a  modern  case  Lord  Loughborough  said,  that  an  equi- 
ty of  redemption  was  not  equitable  assets  as  against  judgment 
creditors,  who  had  a  right  to  redeem. 

19.  It  is  now  held,  that  an  equity  of  redemption  in  fee  is 
not  assets  to  pay  simple  contract  debts,  for  it  cannot  be  reach- 
ed, at  law,  by  any  creditors.     It  is,  notwithstanding,  made  as- 
sets in  equity ;  but  only  to  pay  debts  of  that  description  to  pjj""^***  ^' 
which  the  land  would  have  been  liable,  if  it  had  been  a  legal  t  Atk.  290. 
estate. 

20.  An  equity  of  redemptbn  of  a  trust  estate  is  equitable  ^^  *?°^ 
assets,  because  creditors  can  only  attach  this  kind  of  property  Assets. 

in  a  court  of  equity.  ^  ^^'  ^^^ 

21.  When  a  person  sebed  in  fee  makes  a  mortgage,  by  a 
demise  for  years,  the  equity  of  redemption  *is  assets  at  law  ; 
because  the  reversion,  which  attracts  the  redemption,  being  as- 
sets at  law,  the  equity  of  redemption  ought  to-be  so  too.     And  Lyster  t. 
a  creditor  may  have  judgment  at  law,   with  a  cessat  ex6cutio  ?^'*"*1» 

'  during  the  terra.  iai* **     "* 

22.  An  equity  of  redemption  is,  however,  not  extendible  by  Effect  of  a 
a  judgment  creditor,  with  or  without  the  aid  of  the  statute  of  Paymen?af 
frauds.  '  Debts. 

23.  It  was  formerly  held,  that  where  an  equity  of  redemp- 
tion was  devised  to  an  executor,  for  payment  of  debts,  it  then 
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Oirling  ▼•       became  legal  assets  ;  because  the  devise  of  it  to  the  executor 

ifveni.  63«     shewed  the  intention  of  the  testator,  that  it  should  be  applied 
like  other  assets.     But  where  the  equity  of  redemption  was  de* 

TolUrEzec.    vised  to  trustees,  upon  trust  to  pay  c|$bts,  it  was  equitable  assets. 

B.  3.  c   .  24.  This  doctrine  has  been  altered,  and  it  is  said  to  be  now 

v^  Jff'^'  "  ^    //established,  that  a  devise  to  a  mere  executor  shall  bear  the  same 

construction  as  a  devise  to  a  trustee  :  that  there  is  no  reason  to 
suppose  the  testator's  meaning  to  be  different  in  the  one  instance 
from  the  other  :  that  even  in  the  case  of  a  mere  power,  on  the 
part  of  the  executor,  to  sell,  the  descent  seems  to  be  broker y 
inasmuch  as  the  vendee  is  in  by  the  devisor ;  but  that^  whether 
the  descent  in  such  case  be  broken  or  not,  the  assets  shall  be 
equally  equitable  :  in  short,  that  if  the  real  estate  be,  by  any 
means,  given  to  Ihe  executor,  the  produce  of  it  when  sold,  shall 
not  be  applied  in  a  course  of  administratbn,  but  be  distributed 
/as  equity  prescribes* 

ndMoir^  25.  An  equity  of  redemption  being  alienable  and  devisable, 

'  it  follows  that  all  those  who  derive  an  interest  from  the  mort'> 

gagor  by  purchase  or    devise,  may    redeem    the    mortgage. 

Where  nn  equity  of  reden^tion  is  not  disposed  of  by  the  morf- 

gpgor  in  his  life-time,  or  by  his  will,  his  heir  beconies  entitled 

«  140  to  it.     '^  And  it  has  been  already  stated,  that  if  the  descent  be 

customary,  the  equity  of  redemption  will  go  according  to  the 
custom. 

A  labteqnent       26.  Any  subsequent  incumbrancer  may  redeem  a  mortgage  ; 

brascer.         "^^^  ^  *  judgment  creditor.     But  if  the  mortgage  be  of  a  term 

Greiwoldv.    in  gross,  the  judgment  creditor  must  sue  out  a  writ  of  execution, 

?Ch^*"'        before  he  brings  his  bill  to  redeem  ;  for,  till  execution,  a  judg- 

Ca.  170.         ment  is  not  a  lien  on  a  term  for  years. 

▼!ThompMD       ^^'  ^  creditor  by  statute  has  been  allowed  to  redeem  a  mort- 

SAtk.  440.  *  gsge,  after  a  decree  of  foreclosure. 

Wau  ^3  Atk.      ^^'  ^  ^'^  ^^®  brought  by  the  cognizee  of  a  statute,  acknow- 

soe.  Crisp       ledgedby  the  mortgagor,  to  redeem  a  mortgage,  after  a  decree 

V'^Ab^sa!'    o^  foreclosure.  The  defendant  pleaded  the  decree  of  foreclosure  ; 

that  the  statute  was  acknowledged  after  the  mortgiigee's  bill 

was  filed  ;  that  the  mortgagee  had  no  notice,   and  had  made 

proper  parties  at  the  filing  of  his  bill. 

Mr.  Vernon  said,  if  an  incumbrancer  lies  by,  and  suffers  the 
mortgagee  to  obtain  a  decree  of  foreclosure,  though  he  is  not 
bound  by  the  decree,  because  not  made  a  party,  yet  if  he  after- 
wards brings  a  bill  to  redeem,  he  shall  not  be  at  liberty  to  ex- 
cept to  the  accounts  stated  by  the  Master,  but  shall  pay  the  whole 
upon  his  redemption. 
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Lord  Hareourt  said — '*  Thb  b  a  reeent  foreclosure  ;  let  the 
plaintiff  redeem,  upon  payment  of  what  ia  due»  with  costs.** 

29.  In  the  case  of  a  mortgage  for  a  term  of  years,  if  the  jo^trTn  and 
widow  is  endowed  of  a  third  of  the  reversion,  she  may  redeem  Tenant  by 
the  mortgage,  and  hold  till  she  is  repaid  two  thirds  of  the  mo-  *^'  Curtail 
ney  advanced. 

30.  A  woman  entitled  to  a  jointure  out  of  lands  that  are  in 
mortgage,  may  also  redeem,  a^  appears  irom  the  case  of  How-»  *°^*»  ^*  '- 
ard  V.  Harris. 

*31.  A  tenant  by  the  curtesy  may  also  redeem  a  mortgage,  ^^^ 

luid  hold  the  lands  till  he  is  satisfied.  ^,    ^ 

tki%    r«i  ^  « .  »    Tha  Crown. 

32.  The  crown  may  redeem  a  mortgage  on  an  estate  which 
is  forfeited  by  the  outlawry  of  the  mortgagor  for  high  treason.      Att  General 

S3.  Sir  Roger  Strickland,  having  made  a  mortgage  of  his  VS^^^p* , 
estate,  was  afterwards  indicted  and  outlawed  for  high  treason,  ca.  136. 
The  Attorney  General  thereupon  exhibited  a  bill  in  the  Court  of 
Exchequer,  to  discover  the  consideration  of  the  mortgage,  what 
was  idue   upon  it,  praying  that  the  crown  might  redeem,  if  any 
thing  was  due. 

The  court  directed  several  issues  to  be  tried^lative  to  the 
consideration  of  the  mortgage.  Upon  trial,  verdicts  were  found 
in  favour  of  the  mortgagee  ;  but  these  verdicts  were  so  general,^ 
that  application  was  made,  on  behalf  of  the  crown,  for  a  new 
trial.  This  was  not  only  refused,  but  the  court  on  hearing  the 
cause  upon  the  equity  reserved  ordered  the  information  to  stand 
dismissed. 

On  an  appeal  to  the  House  of  Lords,  this  decree  was  reversed,  VidL  Pawlait 
and  the  Attorney  General,  on  behalf  of  the  crown,  was  admit*  Hard.  485.'^ 
ted  to  redeem. 

34.  It  is  a  maxim,  that  he  who  will  have  equity  must  him-  deems^asT' 
self  do  equity ;  in  consequence  of  which>  it  has  been  long  estab-  do  EquHj. 
Ushed,  that  when  a  mortgagor  requires  the  redemption  of  his  es-  Hoiford  ^' 
tate,  he  must  in  his  turn  allow  full  equity  to  the  mortgagee.  i  Cha.  Ca.  97. 

35.  A  person  borrowed  money  upon  mortgage,  and  after-  Ma^^ofnl* 
wards  borrowed  more  money  firom  the  same  person  upon  bond  :  i  Vem.  S44. 
the  mortgage  was  forfeited.     The   Court  said,  althoij^h  there 

was  no  special  agreement  proved  in  the  case  that  the  land  should 
stand  as  a  security  for  the  bond  debt,  yet  the  mortgagor  should 
not  redeem  without  paying  both.  ^^* 

*S6.  This  doctrine  was  however  soon  altered  ;  and  it  is  said  catboro,' 
by  Mr.  Vernon,  and  agreed  to  by  the  Court,  in  Trin.    1716,  Pf«c- «  Cha. 
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that  if  a  man  had  a  debt  owing  to  him  by  mortgage,  and   another 
\  on  bond  from  the  same  person,  he  could  not  tack  them   together 
against  the  mortgagor  ;  but  would  be  let  in  to  a  redemption  on 
payment  of  the  mortgage  money  only. 
Idem.  37^  It  has  however  been  always  held,  that  the  rule   applies  to 

T.  Le  y  wick,    the  heir  at  law  of  the   mortgagor,  who   cannot  redeem  a  mort- 
1  Vero.  245.  g^gg  made  by  his  ancestor,  without  paying  ofif  the  money  due  on 
bond  ;  because,  upon  the  ancestor's  death,  the  bond  becomes  the 
heir's  own  debt. 
I7^^"i  P.       '      3^«  l^he  same  rule  has  been  adopted  in  the  case  of  mort- 
Wms.  776.       gages  for  terms  of  years.     Thus  if  the  executor  of  the  mort- 
gagor brings  a  bill  to  redeem,  he  must  pay  both  the  mortgage 
money  and  the  bond  debt. 
Tit.  38.  c.  1.        39.  Since  the  statute  made  against  fraudulent  devises,  the 
devisee  of  an  equity  of  redemption  cannot  redeem  without  pay- 
1  Ab.  Eq.3^5.  ing  off  a  debt  upon  bond,  as  well  as  the  money  due  upon  mort- 
Prec.  m  Cha.  ^^^^  .  because  that  statute  puts  the  devisee  in  the  same  situation 

as  the  heir. 
HaUeiay  v.         40.  If  a  person  first  lends  money  upon  bond,  and  afterwards 
ch^R^aef     ^^^^^  ^^  assi^ment  of  a  mortgage,  he  has  the  same  equity 
against  the  mortgagor  and  his  heirs,  to  have  both  debts  paid. 

41.  If  part  of  the  money,  originally  secured  by   a  mortgage, 

be  paid  off,  and  a  farther  sum  is  borrowed  from  the  same  parties, 

upon  a  defective  security,  no  redemption  will  be  granted   unless 

both  sums  arc  paid. 

Raasoa  v.  Sa-      ^^*  Husband  and  wife  mortgaged  the  wife's-  land  by  fine  for 

clMTereii,  1    40W.,  and  the  mortgage  was  forfeited.     The  husband  paid  off 

SChsuCa*     part  of  the  mortgage  money,  ♦but  afterwards  borrowed  it  back 

^^*  again.     Decreed  that  the  mortgagee  having  the  estate  in  law  in 

^^^  him,  by  the  forfeiture  of  the  mortgage,  he  should    hold  the  land 

against  the  heir  of  the  wife,  until  the  whole  money  was  paid. 

?:■  t  /»  V  }  / '    43.    This  privilege  is  only  allowed  against  the  mortgagor, 

his  heir  or  devisee  ;  not  against  a  purchaser  or  assignee   of  the 
equity  of  redemption,  who  may  redeem  without  discharging  a 
bond  debt  due  to  the  mortgagee  ;  because  the  lands,  in  the  hands 
of  the  alienee,  can  be  charged  with  nothing  but  what  is  an  imme- 
diate Uen  thereon,  which  the  bond  is  not. 
ColemaDv.         44.  A.,  seised  in  fee  of  lands,  made  a  mortgage  to  B.  fer 
Wynce,  1  P.    100/.,  afterwards  borrowed  lOOt   more  of  B.  upon  bond,  and 
Prec!  in  Cha.  ^^®^*     ^^^  ^^'^  ^^  ^2Lw  conveyed  the  inheritance  and  equity  of 
511.  redemption  to  trustees,  in  trust  for  the  payment  of  all  the  bond 

and  simple  contract  debts  of  his  father,  equally  ;  after  which  the 
trustees  brought  their  bill  to  redeem  against  B.,  who  inrasted 
on  being  piad  his  debt  by  bond,  as  well  as  that  by  mortgage. 
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It  was  decreed,  that  though  the  heir  must  have  paid  the  bond 
debt,  before  he  was  allowed  to  redeem,  because  it  became  his  Baf  ly  r. 
debt  on  the  death  of  his  ancestor,  yet  it  could  not  be  said  to  be  Robiop, 
due  from  the  assignee  of  the  heir,  the  bond  being  no  lien  upon  39.  * 
the  land. 

45.  A  settlement  was  made  by  a  father  on  the  marriage  of  ^"^"8^*^°  ^' 
Ins  son,  with  a  covenant,  that  it  should  be  free  from  incumbran-  i  vei,  86.  * 
ces  ;  in  consideration  of  which  the  son  covenanted  to  reconvey 
part  of  the  estate,  after  the  father's  death,  or  to  pay  300/.  to 
such  person  as  the  father  should  appoint.  The  father  created 
an  incumbrance  of  300/.  by  mortgage,  afterwards  appointed 
300/.   to  his  daughter,   and  died.     The  son  *  brought  a  bill  to  *  144 

have  thb  estate  disencumbered  of  that  mortgage ;  also  to  have  a 
bond  of  the  father's  to  the  mortgagee  delivered  up,  and  discharg- 
ed out  of  the  assets  of  the  father. 

Lord  Hardwicke  said,  the  plaintiff  had  a  plain  equity  to  have 
the  estate  disencumbered  of  the  mortgage  brought  on  it,  in  fraud 
of  the  marriage  settlement 

As  to  the  bond,  where  the  mortgagor  of  an  estate,  either  before 
or  after  the  marriage,  contracted  another  debt  with  the  mortga- 
gee, for  which  he  gave  a  bond,  and  died,  and  the  equity  of  re- 
demption descended  to  the  heir  at  law,  a  court  of  eqiuty  laiould 
permit  the  mortgagee  to  tack  the  bond  to  the  mortgage,  because 
otherwise  it  would  cause  an  unnecessary  circuity  ;  and  the  heir 
at  law  was  debtor  for  both.  But  where  the  person  claiming  the 
equity  of  redemption  was  a  purchaser  for  a  valuable  considera- 
tion, there  was  no  right  to  tack  the  bond  to  the  mortgage,  be- 
cause the  estate  was  not  liable  to  the  bond  debt. 

Though  the  plaintiit  was  entitled  to  be  indemnified,  as  against 
the  fathei:^  for  what  he  was  bound  to '  pay  by  the  father's  bond, 
yet  he  was  entitled  only  out  of  the  father's  assets. 

46.  If  there  are  several  incumbrances  on  an  estate,  and  a     ^.,  >>  < 
prior  incumbrancer  claims  a  debt  secured  by  bond,  he  will    not  '''•  ^' 

be  allowed  to  add  it  to  his  mortgage,  but  it  will  be  postponed  to 
.all  real  incumbrances,  whether  by  mortgage,  judgment,  or  stat- 
ute. For  the  bond  is  no  charge  on  the  estate  :  nor  has  he  the 
same  equity  against  a  subsequent  incumbrancer,  as  against  an 
heir  at  law ;  who  is  liable  to  the  bond,  if  he  has  assets. 

47.  A  creditor,  by  judgment,   in   1698,   for  600/.,  cDmes  to  ^^^^"J**  ^• 
an  account  in  1707  with  the  conusor,  and  settles  the  remainder  s  Atk.'s^. 
due  upon  the  judgment  at  420/.,  ^and  then  takes  a  mortgage  *  145 
in  fee  for  that  sum,  as  a  collateral  security  to  the  judgment. 

One  Saunders,  an  attorney,  in  1716,  takes  an  assignment  of 
this  mortgage,  in  which  there  is  a  recital,  that  90/.,  the  consid- 
eration of  the  assignment,  was  then  the  full  worth  of  the  estate  ; 
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and  the  assignment,  likewise,  was  made  at  a  time  when  there 
was  a  suit  depending  between  particular  creditors,  upon  seyenil 
other  estates  of  the  mortgagor,  in  conjunction  with  judgment 
creditors  at  large,  and  the  representatives  of  the  mortgagor. 
Saunders  was  in  possession,  too,  of  another  mortg^age  in  1 688, 
upon  the  same  estate  as  was  subject  to  the  judgment  in  1 698, 
and  the  mortgage  in  1707. 

Lord  Chancellor — '*  Saunders  shall  not  be  allowed  to  tack 
the  two  mortgages  together,  viz.  that  in  1688,  and  the  other 
in  1707,  so  as  to  defeat  intermediate  incumbrancers  between  the 
years  1688  and  1698,  and  yet  the  mortgage  in  1707  shall 
have  relation  back  to  the  judgment  in  1 698,  and,  by  consolida- 
ting them  together  shall  entitle  Saunders  to  receive  the  sum  due 
upon  that  judgment  prior  to  creditors  after  the  year  1698 :  but 
as  to  money  reported  due  since  the  year  1707,  Saunders  is  to 
be  paid  only  in  priority  to  creditors  subsequent  to  1707. 

^*  The  rule  of  the  court,  as  to  prior  incumbrancers  taking  in 
a  subsequent  incumbrance,  so  as  to  tack  it  to  the  prior,  is,  where 
Vide  Ch.  5.  he  is  a  bona  fide  purchaser  of  the  puisne  incumbrance,  without 
notice  of  intermediate  ones  :  but  here,  the  puisne  incumbrance 
was  brought  in  while  there  was  such  a  lis  pendens  as  will  make 
Saunders  a  purchaser  with  notice. 

"  The  words  in  the  recital  of  the  assignment  of  the  mort- 
gage in  1716,  that  90/.,  the  consideration  money,  ^  was  the  fid! 
*4^  worth  of  the  estate  at  that  time,   •naturally  imply,  that  there 

were  other  immediate  incumbrances;  and,  therefore,  to  give 
Saunders  the  benefit  of  tacking  both  mortgages,  would  be  cchi- 
trary  to  his  own  intentions,  for,  at  the  time,  he  took  the  assign* 
ment  of  this  puisne  incumbrance,  he  must  know  the  estate  was 
worth  no  more,  from  the  very  words  of  the  recitaL 

^*  If  a  prior  mortgagee  takes  an  assignment  of  a  third  mort- 
gage, as  a  trustee  only  for  another  person,  he  shall  not  be  allow- 
ed to  tack  the  two  mortgages  together,  to  the  prejudice  of  in- 
tervening incumbrancers.  If  thb  was  permitted,  a  mere  stran- 
ger purchasing  the  third  mortgage,  by  declaring  he  bought  it 
in  trust  only  for  the  first  mortgagee,  might  tack  both  together, 
and  defeat  all  the  other  incumbrancers^. 

**  The  reason  why  a  mortgage  may  be  tacked  to  a  judgment 
is  this,  because  the  judgment  creditor,  by  virtue  of  an  elegit^ 
may  bring  an  ejectment,  and  hold  upon  the  extended  value ;  and, 
as  he  has  me  legal  interest  in  the  estate,  the  court  will  not  take 
it  fromhim^:  but  this  holds  only  where  the  same  person  has 
bothjudgment  and  mortgage  in  the  same  right,  and  not  where 
he  has  the  judgment  In  his  own  right,  and  the  mortgage  in  an* 
other  right,  as  a  trustee  only. 
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^  Where  (here  k  a  prior  mortgagee  who  has  a  puisne  incum- 
brance, a  second  mortgagee  shall  not  redeem  the  prior,  without 
redeeming  the  pmsne  at  the  same  time  ;  and  die  reason  is,  foe* 
cause  the  legal  estate  is  in  the  first  mortgagee ;  and  this  court 
irill  not  take  away  that  benefit  from  him,  provided  he  had  no 
nodce  of  the  second  at  the  time  he  brought  in  the  puisne  one. 

"  Where  a  prior  incumbrancer,  bj  mortgage,  judgment,  or 
statute  staple,  has  a  bond  likewise  *firom  the  mortgagor,   the  *^^ 

mortgagor,  in  his  lifetime,  may  redeem  the  mortgage,  &c.  with- 
out paying  off  the  bond  debt ;  otherwise  as  to  the  heir  at  law, 
because  the  moment  he  redeems  the  estate,  it  shall  be  assets  in 
his  hands  ;  and,  for  this  reason,  the  court  compels  him  to  dis- 
charge the  bond  as  well  as  the  mortgage^ 

"  Where  there  are  several  incumbrancers  upon  an  estate,  as 
in  the  present  case;  and  the  prior  incumbrancer  has  a  bond  like- 
wise, he  cannot  insist  upon  being  paid  both,  which  would  be  a  pre- 
judice to  the  puisne  incumbrancers  ;  but  his  bond  shall  be  post- 
poned to  all  other  incumbrancers,  whether  by  mortgage,  judg- 
ment, or  statute  staple  ;  for  he  has  not  the  same  equity  against 
a  puisne  incumbrancer  as  against  an  heir  at  law,  who  is  liable  Ift 
respect  of  assets.  ^ 

'^  An  agent,  trustee,  heir  at  law,  or  executor,  purchasing  a 
puisne  incumbrance,  as  against  another  incumbrancer,  shall  be 
paid  no  more  than  what  he  gave  for  this  Incumbrance  ;  other- 
wise as  to  a  prior  creator,  who  honet  jide  buys  in  a  puisne  In- 
cumbrance, though  he  did  not  give  the  fiill  value  for  k  :  the  rule 
is  laid  down  generally,  indeed,  by  Lord  Chancellor  Jeffreys,  In 
.  the  case  of  Williams  v.  Springfield,  as  well  with  legard  to  4^red-^ 
itor  and  creditor,  as  to  trustees,  heir  at  law,  or  executor  :  but 
I  cannot  say  that  I  remember  any  decree  in  this  court,  subse- 
<}uent  to  this  case,  where  it  has  been  laid  down  as  a  general 
rule,  but  has  been  much  more  narrowed  since,  and  holds  only, 
as  I  observed  before,  with  regard  to  agent,  trustee,  heir  at  law^ 
or  executor.** 

48.  In  a  subsequent  case  the  question  was,  whether  a  mort-  ^^J  3* 
gagee,  who  lent  a  further  sum  upon  bond,  should  be  allowed  to  Atk..4W« 
tack  it  to  his  mortage  ;  in  preference  *to  other  creditors,  un-  *  148 

der  a  trust  for  payment  of  debts,  created  by  the  will  of  th^  mort- 
gagor. 

Lord  Hardwicke  said  he  had  considered  this  cas^land  was 
inelined  to  think  the  mortgagee  should  not  be  allowed  to  tack 
the  bond  to  the  mortgage,  with  regard  to  the  heir  of  the  mort- 
gagor. The  reason  why  fae  should  not  redeem  the  mortgage, 
without  paying  the  bond  likewise,  was  to  prevent  a  circidty, 
because  the  moment  the  ^estate  descended  upon  him^  it  became 

Veu  lU  69 
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assets  in  hb  hands,  and  liable  to  the  bond.  A  devisee  loo  of 
the  mortgaged  premises,  for  his  own  benefit,  was  subject  to  the 
same  rule,  since  the  statute  of  fraudulent  devises,  made  in  &• 
vour  of  bond  creditors.  But  this  was  a  devise  in  trust  for  pay- 
ment of  debts,  and  the  descent  was  consequently  broke  ;  so  that 
he  was  of  opinion  the  mortgagee  could  have  no  priority,  with  re- 
gard to  his  bond  ;  but  as  to  that,  must  come  in.  pro  ratOy  with 
the  rest  of  the  creditors,  under  the  trust.  But  if  the  counsel 
for  the  hiortgagee  had  an  inclination  to  be  heard  on  this  pointy 
it  should  stand  over. 

The  Attorney  Oeneral,  who  was  counsel  for  the  mortgagee^ 
said,  he  thought  the  point  was  too  strong  against  his  cfient  to 
be  maintained ;  and  t^e  court  thereupon  made  an  immedi«Lte  de- 
cree accordingly. 

49.  Upon  further  directions  the  only  question  was,  whethw 
Mr.  Carforth,  a  creditor  by  mortgage  of  Andrew  Whelpdale 
deceased,  and  also  a  bond  creditor  for  l,834i.  Ss,  should 
tack  his  bond  debt  to  his  mortgage,  against  other  specialty  cre- 
ditors. 

Lord  Thurlow — '*  The  only  reason  why  the  mortgagee  can 
tack  his  bond  to  his  mortgage,  is  to  prevent  a  circuity  of  suits : 
It  is  solely  matter  of  arrangement  for  that  purpose,  for,  in  nat- 
ural justice,  the  right  has  no  foundation.  The  principle  ex- 
plains the  rule  and  ^therefore  it  can  go  no  further.  The  creditors, 
having  another  specific  security,  cannot  give  him  in  justice  any 
priority  (ot  a  lien  that  is  subsequent  There  being  no  foundap 
tion  in  justice,  the  only  question  is,  whether  the  court  is  in  the 
practice  of  doing  it ;  and  it  has  not  done  it  in  any  case  but  that 
of  the  heir,  and  merely  to  prevent  circuity." 

50.  It  has  been  long  settled,  that  were  a  man  makes  two 
several  mortgages,  of  two  several  estates,  to  the  same  person ; 
and  one  of  them  proves  defective  in  title  or  value  ;  neither  the 
mortgagor  nor  his  heir  will  be  admitted  to  redeem  one,  without 
the  other. 

51.  The  plaintiff's  bill  was  to  redeem  ii  mortage  made  by 
bis  father  to  the  defendant,  who  by  his  answer  insisted  that  the 
plaintiff's  father  had  made  him  two  several  mortgages  of  sev^ - 
al  lands ;  that  the  plaintiff  endeavoured  to  defeat  him  of  one  of 
those  dfbrtgages,  by  reason  of  an  entail,  and  hoped  that  in  equi- 
ty he  sho^  redeem  both  or  neither. 

Per  CJnim — He  shall  redeem  both  or  neither ;  and  so  if  one 
mortgage  had  been  deficient  in  value,  and  the  other  mortage 
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had  been  worth  more  than  the  money  lent  upon  it,  the  heir 
should  not  have  been  admitted  to.  redeem  the  one  without  the 
other. 

53.  -The  plaintiff,  as  assignee  of  a  bankrupt,  brought  his  bill  Pop^  r. 
to  redeem  a  mortgage  of  the  manor  of  N.  made  by  the  bank-  9*"**^^^ 
nipt  to  the  defendant.     The  defendant  by  his  answer  insisted 

that  he  first  lent  the  bankrupt  2001.  on  a  mortgage  of  a  partic- 
ular tenement,  and  afterwards  lent  him  SOOf.  on  a  mortgage  of 
the  manor  of  N.  which  was  of  better  value  that  the  money  due  ; 
but  the  first  mortgage  was  deficient  in  point  of  value.  Per  cu- 
riam — IT  the  plaintiff  will  redeem  one,  he  shall  redeem  both. 

*53.  Lord   Hardwicke  appears  not  to  have  considered  this  *  150 

case  as  an  authority.  But  in  Ambler^s  Reports  the  case  of  ex  parte 
Titley  v.  Davis,  before  Lord  Hardwicke,  is  cited,  where  two  Carur,  733. 
estates  were  separately  mortgaged  to  the  same  person,  by  one 
and  the  same  deed.  The  purchaser  of  the  equity  of  redemption 
of  one  of  the  estates  brought  a  bill  to  redeem  the  estate  which  he 
had  bought ;  and  held  by  the  Master  of  the  Rolls  that  he  was 
not  entitled  to  redeem  one  only,  but  must  redeem  both ;  and 
the  decree  affirmed  by  Lord  Hardwicke. 

Also  the  case  of  Tribourg  v.  Lord  Pomfret  and  WiOdns.  at 
the  Rolls,  16  July  177S.  The  plauitiff  had  two  distinct  mortga- 
ges, upon  two  different  estates,  made  by  the  defendant  Wilkins, 
by  different  instruments.  Lord  Pomfret  had  a  second  mortgage, 
upon  one  of  the  estates  only. — ^Bill  to  be  redeemed  by  Lord  Pom- 
fret  and  Wilkins,  or  to  foreclose. 

Sir  T.  Sewell,  M.  R.  decreed  Lord  Pomfiret  to  redeem  both  Roer.  S0U7, 
mortgages,  or  to  stand  foreclosed.  8  Black.  R. 

54.  In  a  modem  case  Lord  Alvanley,  when  Master  of  the  j^^^^^ 
Rolls,  said,  that  if  two  separate  estates  were  mortgaged,  by  Smith,  2  Vei* 
which  he  understood  the  legal  estate  absolutely,  and  at  law  irre- 
deeroably  conveyed,  the  Court  of  Chancery  would  npt  interpose 

in  favour  of  the  redemption  of  one,  without  the  redemption  of 
both.  Pope  V.  Onslow,  followed  by  two  modem  cases,  had  set- 
tled the  point,  that  as  against  the  mortgagor  or  his  assigns,  and 
therefore  he  must  suppose  agunst  all  creditors ;  if  there  were 
two  legal  mortgages,  which  at  law  were  become  absolute  (for 
that  must  be  the  principle)  the  mortgagee  should  insist  on  being  y^^^  ^^ 
redeemed  as  to  both,  or  neither;  and  that  Lord  Kenyon  had  D«mi,  i^Co«. 
acted  upon  this  doctrine. 

*55.  With  respect  to  the  time  within  which  a  redemption  is  No  precise 
allowed,  the  courts  of  equity  have  not  established  any  positive  foj^e^^^ 
general  rule,  when  the  length  of  possession  of  the  mortgagee  tion. 
shall  bar  the  mortgagor's  right  of  redemption;  as  they  consider  *  151 

that  lands  are  usually  mortgaged  for  much  less  than  their  real 
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talue,  find  that  when  a  mortgagee  receiver  hb  principal^  infer* 
est,  andcodtg,  he  cannot  complain  of  an  injury. 
N  56.  It  being  however  extremely  difficult  for  a  mortgagee, 
who  has  been  long  in  possession,  to  make  oat  an  account  x>f  the 
profits  he  has  receivedi  the  Court  of  Chancery  has  laid  it  down 
TiU  91.  c  s.  ^  ^  ^^1^'  ^y  analogy  to  the  statute  of  lioutations,  that  where 
the  mortgagor  has  suffered  the  mortgagee  to  continue  for  twenty 
years  after  forfeiture^  in  the  quiet  and  uninterrupted  possessoii 
of  the  lands  mortgaged,  the  right  of  redemption  shall  be  pre- 
sumed to  be  abandoned^ 

57.  In  13  Cha.  II.,  upon  a  cldm  of  redemption,  it  waii 
pleaded  that  twenty  years  had  elapsed  since  the  mortgage  had 
been  forfeited ;  and  that  the  land  had  descended  to  the  heir  at 
law  of  the  mortgagee  who  had  sold  it.  The  plea  waa  held 
good. 

68.  In  29  Cha.  IL  upon  a  re-bearing  before  Lord  Keeper 
Bridgeman,  assisted  by  Yaughan  and  Turner,  Justices,  con- 
cerning the  redemption  of  *a  mortgage,  made  upwards  of  forty 
years  before  ;  the  Lord  Keeper  declared  that  he  would  not  re- 
lieve mortgages  after  twenty  years  ;  for  that  the  statute  21 
Jac.  c.  16.  did  adjudge  it  reasonable  to  limit  the  time  of  one's 
entry  to  that  period  ;  and  though  matters  in  equity  were  to  be 
governed  by  the  course  of  the  court,  it  was  best  to  square  the 
rules  of  eqiuty  as  near. the  rules  of  reason  and  law  as  might  be. 

*59.  Although  there  be  a  decree  to  redeem  and  account^  yet 
if  it  be  not  prosecuted  within  twenty  years,  no  redemption  wiD 
be  allowed. 

60.  Mr.  St  John  mortgaged  certain  lands  in  1639  to  Sir 
Richard  Holford,  who  entered  into  possession  Of  them.  In 
1663  a  bill  was  brought  by  the  mortgagor  for  redemption,  and 
a  decree  obtained  to  redeem  ;  but  he  dying,  the  suit  was  re- 
vived by  his  three  daughters  ;  and  in  1672  another  decree  was 
obtained  to  account.  The  pldntiff  having  purchased  fipom  the 
daughters  of  St  John  several  estates*— amongst  the  rest,  their 
equity  ofredemption—- brought  his  bill  in  1700  to  redeem  ;  which 
was  dismissed. 

61.  ttwas  resolved  by  Lord  Hardwicke,  after  a  search  for 
precedents,  thata  plea  of  the  statute  of  limitations  should  be  al- 
lowed to  a  bill  for  redemption,  after  a  mortgagee  had  been  m 
possession  for  thirty  years. 

62.  The  court  of  Chancery,  in  further  imitation  of  the  sCa- 
Ida^.  Where  ^^cs  of  limitatioB,  has  determined,  that  where  the*|ieglect  to 
Pisabiiity,      claim  a  redemption  has  ariscQ  from  infancy,,  coverture,  jmQ[tt* 

onment,  (or  absence  from  the  realm  )  a  possession  of  twenl^ 
Tit  31.  c  2.  yoQxs  shall  not  operate  as  a  bar  to  redemptioxu 
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63.  Alice  Cornell  bemg  seised  in  fee  of  copyhold  lands,  she  Cornell  t. 
and  her  husband  mortgaged  them  to  Doctor  Mountford  for  3W.   ^^^*\^S^' 
The  premises  being  forfeited  by  nonpayment  of  the  mortgage 

money.  Doctor  Mountford  took  possession  thereof  and  dbposed 
of  them  to  his  wife  for  life,  the  reversion  to  the  defendant  Alice 
Cornell  lived  26  years  after  the  mortgage  was  made,  and  then 
died,  leaving  the  plaintiiTher  son  and  heir,  who  brought  his  bill 
to  redeem. 

The  defendant  insisted  that  the  plaintiff  ought  not  to  redeem 
the  mortgage,  being  of  such  long  standing,   *and  the  premises  *  163 

having  been  conveyed  away  to  a  stranger.  A  redemption  was 
notwithstanding  decreed,  on  account  of  the  coverture  of  Alice 
Cornell. 

64.  Where  twenty  years  have  elapsed  after  the  mortga^^'s  yide  Tit  31. 
entering  into  possession,  and  the  time  has  begun  to  run  against  ^-  ^ 

the  ancestor,  no  legal  disability  in  the  heir  will  have  any  effect 

65.  The  plaintiff^s  father  bad  mortgaged  the  estate  in  ques-  speoce,  i  Ab. 
tion  in  1686.     Ten  years  after,  this  mortgage  was  assigned  ^4*  3^^* 
over  to  the  defendant,  who  by  agreement  was  then  let  into  pos^ 

session,  and  had  continued  so  ever  since. 
-  The  mortgagor  had  been  several  years  dead,  leaving  the 
plaintiff's  father,  his  eldest  ^n  and  heir,  of  full  age,  who  died 
in  1714,  leaving  the  plaintiff,  his  son  and  hefar,  about  12  years 
of  age,  who  brought  his  bill  for  an  account,  and  to  be  let  in  to 
a  redemption  of  the  estate,  of  which  the  defendant  had  been  in 
possession  thirty-three  yeara  so  that  he  was  greatly  overpaid 
both  his  principal  and  interest. 

Lord  King  dismissed  the  bill ;  and  ordered  it  to  be  entered 
down  as  one  of  the  reasons  of  such  dismissal,  that  the  plaintiff 
had  no  remedy,  by  ejectment  at  law,  to  recover  the  possession  ; 
being  barred  by  the  statute*  of  limitations,  and  he  thought  that 
a  reasonable  guide  for  a  court  of  equity  to  follow  ;  and  though 
the  plaintiff  was  an  infant  at  his  father's  death,  yet  the  twenty 
years  had  elapsed  before,  when  there  was  no  infancy  ;  and 
therefore  would  afterwards  run  against  infants.  Jenner  t 

66.  On  a  demurrer  to  a  bill  to  redeem  a  stale  mortgage,  where  Trecey,  cited 
the  mortgagee  appeared  by  the  bUl  to  have  been  in  possession  l^',^,'^'* 
above  twenty  years,  the  court  held,  the  defendant  need  not 

plead  the  length  of  time,  but  might  demur ;  that  no  redemptbn 

should  *be  allowed  in  such  case,  unless  there  was  an  excuse  by  *  154 

reason  of  imprisonment,    infancy  or  coverture,  or  by  having 

been  beyond  ^ea  ;  and  not  by  having  absconded,  which  was  an 

avoiding  pr  retarding  of  justice.     That  there  did  not  .seem  to  be 

any  certain  time  when  the  length  of  possession  of  the  mortgage 

should  bar  the  mortgagor's  right  of  redemption  ;  but  as  twenty 
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years  would  bar  ftn  entry  or  ejectment ;  abstracting  firom  Ifae 
excuses  above  mentioned^  there  was  the  same  reason  for  aDow- 
ing  it  to  bar  a  redemption.     The  demurrer  was  allowed  by  Laid 
King. 
Belch  T.  gy^  The  same  rule  was  agreed  to  in  another  case  by  Lord 

cited  3  p.      Talbot ;  who  likewise  declared  it  to  be  his  opinion,  though  the 
"Wnn.  287.  tt.  Q^Q  ^as  afterwards  compromised,  that  whereas  the   Court  of 
Chancery  had  not  in  general  thought  proper  to  exceed  twenty 
years,  where  there  was  no  disability,  in  imitation  of  the  first 
clause  of  the  statute  of  limitations  ;  so,  after  the  disabifity  remo- 
ved the  time  fixed  for  prosecuting,  in  the  proviso,  which  was  ten 
years,  ought  in  like  manner  to  be  observed, 
s  deg.  WK^re     gg.  As  the  difficulty  of  accounting  is  the  principal  reason  that 
hai  be?n "      courts  of  equity  will  not  allow  a  mortgage  to  be  redeemed,  after 
•ettled.         the  mortgagee  has  been  twenty  years  in  possession. ;  when  that 
objection  is  removed,  by  an  account  having  been  settled  wiflnn 
twenty  years,  the  right  of  redemption  will  be  thereby  preserved. 
Troetorr.  69.  The  bill  was  to  redeem  a  mortgage  made  in   1642.     The 

y^^^yn      mortgagee  entered  in  1650  :  three  descents  on  the  defendant's 
part,  and  four  on  the  part  of  the  plaintiff ;  yet  the  length  of 
time  being  answered,  for  the  greatest  part,  by  infancy  or  cover- 
^  ture,  and  forasmuch  as  in  1686  a  bill  was  brought  by  the  mort- 

gagee to  foreclose,  and  an  account  then  made  up  *by  the  Mort- 
gagee, the  court  decreed  a  redemption,   and  an  accoimt,  firom 
Conway  V.      the  foot  of  the  account  in  1 686. 

Shrimpton,  5       70,  A  mortgage,  after  forty  years*  possession  in  the  mort- 
is?.      '     '  S^e>  ^^  ^Id  ^^  ^e  redeemable,  upon  the  foot  of  a  stated  ac- 
count, with  an  agreement  for  turning  interest  into  prindpel ; 
and  the  decree  was  affirmed  by  the  House  of  Lords. 

Anon     9  Atlr 

333,  '  71.  Length  of  time  was  insisted  on  by  the  defendant  as  a 

bar  to  the  redemption  of  a  mortgage,  sought  by  the  plaintifr's 
bill,  it  being  29  years  old. 

Lord  Hardwicke  said,  he  was  not  for  encouraging  redemption 
of  mortgages  of  very  long  standing ;  but  then  the  court  must 
not  wink  so  hard  as  not  to  allow  it  in  any  case.  There  was  a 
pretence  of  coverture,  which  was  no  excuse,  because  if  a  woman 
became  afterwards  discovert,  the  statute  of  limitations  would  run 
from  that  time  ;  and  though  she  should  marry  again,  it  would 
run  after  the  second  marriage. 

The  next  excuse  was,  that  there  was  a  tenancy  bythe  curte- 
sy ;  but  there  would  be  no  bounds  to  a  redemption,  if  that  was 
an  excuse  ;  no  mortgagee  could  ever  be  quieted  in  the  posses- 
sion ;  for  it  was  of  no  consequence  to  the  mortgagee,  who  had 
the  equity  of  redemption  ;  if  they  did  not  make  use  of  that  right, 
they  should  be  barred. 


Title  XT.  Mortgage,    Ch.  iii.  §  71—76.  109 

But  though  the  mortgage  was  in  17 IS,  in  this  case,  yet  no 
longer  than  1730,  (12  years)  the  clerk  to  the  solicitor  for  the 
mortgagor  had  actually  settled  an  account  of  what  was  due  for 
principal  and  interest,  in  order  to  pay  off  the  mortgage:  and 
though  no  further  proceedings  had  heen,  yet  that  should  save  the 
right  of  redemption. 

72.  Any  act  of  the  mortgagee,  hy  which  he  acknowledges  *  156 
the  transaction  to  be  still  a  mortgage  *within  20  years  from  the  ^.^•«-  Wher» 
time  when  a  bill  is  brought  to  redeem,  will  preserve  the  right  of  h^a  b€en^act 
redemption :  as  if  the  mor^agee,  by  his  will,  disposes  of  the  knowledged. 
money,  in  case  the  mortgage  be  redeemed. 

73.  A.  in  1679  mortgaged  lands  to  J.  S.  for  a  small  sum  of  s^fj^^^l. 
money,  by  an  absolute  conveyance  and  defeazance;  soon  ^er  Ca«tiiCh&.9. 
A.'s  necessities  forced  him  to  go  abroad,  where  he  died,  and  his 

heir  knew  nothing  of  the  mortgage.  In  1702  J.  S.  devised, 
that  if  the  mortgage  should  be  redeemed,  the  money  should  go  in 
a  particular  manner.  About  16  years  after  the  will,  a  bill  was 
filed  for  redemption,  to  which  was  objected  the  great  length  of 
time  ;  and  that,  by  the  settled  rules  of  the  court,  a  mortgage 
should  not  be  redeemed  after  20  years. 

Sir  Joseph  Jekyll  held,  that  decreeing  a  redemption  would  be 
no  wrong  or  hardship  to  the  party,  for  he  wotild  have  a  greater 
interest  than  the  law  then  allowed ;  that  the  not  decreeing  a  re- 
demption would  be  establishing  a  very  great  imposition ;  and 
though  absolute  conveyances  and  defeazances  were  formerly 
much  used  in  mortgages,  yet  the  same  was  left  off  as  dangerous, 
by  losing  the  defeazance,  which  was  avoided  by  being  in  the 
same  deed  ;  that  there  was  sufficient  for  redemption  by  the  dec- 
laration in  the  will,  where  the  mortgagee  called  it  a  mortgage. 
Lord  Commissioner  Gilbert  was  of  the  same  opinion,  and  a  re* 
demption  was  decreed.  m"'i^* 

74.  In  a  modem  case  Lord  Thurlow  said,  that  a  man  taking  s  Bro.  r! 
notice  by  a  vrill,  or  any  other  deliberate  act,  that  he  is  a  mort-  3S7| 
gagee,  will  take  the  case  out  of  the  rule,  that  a  mortgagor  shall  whlte^  Cos 
not  redeem  after  20  years.  R.  S90. 

",  75.  YHiere  the  mortgagee  submits  to  be  redeemed,  no  length 
of  time  will  operate  as  a  bar  to  redemption.  *  157 

*76.  A  bin  was  brought  to  redeem,  where  the  mortgagee  q'^**'  ^* 
had  been  in  possession  for  25  years.     The  defendant,  as  it  was  z  Atk.  t40. 
a  family  affair,  submitted  to  be  redeemed,  notwithstanding  the 
length  of  time.  Whiting  r. 

Lord  Hardwicke  said,  he  saw  no  colour  for  redemption  ;  J^'**u 
but,  on  the  defendanf  s  submission,  he  decreed  an  account  of  HoSSe  r. 
what  was  due,  and  directed  the  plaintiff  to  pay  the  same  in  six  ¥t^^^i  p 
months  after  tKe  Master's  report,  whereupon  the  defendants  sa  1*3  b.  ' 
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iVere  to  convey ;  but,  in  default,  the  bill  was  to  be 
without  costs. 

77.  Where  no  particular  time  is  appointed  for  payment  of 
the  mortgage  money,  as  in  the  case  of  Welsh  mortgages^  a 
redemption  will  be  decreed  at  any  time :  for  it  is  the  duty  of 

^  the  courts,  both  of  law  and  equity  to  effectuate  the  agreement 
6f  the  parties. 

78.  On  a  bill  to  redeem  a  mortgage,  the  defendant  demur- 
red, because  the  mortgage  was  sixty  years  old ;  but  the  de- 
murrer was  overruled,  it  appearing  to  have  been  agreed  that  the^ 
mortgagee  should  enter  and  hold  till  he  was  satisfied,  whicb 
was  in  the  nature  of  a  Welsh  mor^;age  ;  and  in  such  a  ca^e 
length  of  time  was  no  objection. 

79.  One  Davids  made  a  mortgage  of  lands  in  Wales^  by 
lease  and  release,  to  one  Reynolds  and  his  heirs,  for  securing 
dOOI.  The  proviso  was,  that  if  Davids,  his  heirs  or  assigns, 
should,'  at  Michaelmas  1702,  or  any  Michaelmas  following, 
pay  to  Reynolds,  his  heirs  or  assigns,  the  sum  of  3001.,  and  all 
arrears  of  rent  or  interest  which  should  be  then  due,  the  con- 
veyance was  to  be  void. 

It  was  decreed  that  this  was  in  the  nature  of  a  conditional 
purchase,  subject  to  be  defeated  on  payment,  by  the  mortgagee 
or  his  heirs,  of  the  sums  stipulated,  *on  any  Michaelmas-day^ 
at  the  election  of  the  mor^agor  or  his  heirs :  so  that  there 
was  an  everlasting  subsisting  right  of  redemption,  descendible 
to  the  heirs  of  the  mor^agor,  which  could  not  be  forfeited  at 
law,  like  other  mortgages ;  therefore  there  could  be  no  equity 
of  redemption,  or  any  occasion  for  the  assistance  of  a  court  oS 
equity ;  but  the  plaintiffs  might  even  at  law,  defeat  the  c<m1'* 
veyance  by  performing  the  terms  and  conditions  of  it ;  which 
were  not  limited  to  any  particular  time,  but  might  be  perfoim-' 
ed  on  any  Michaelmas-day  to  the  end  of  the  world. 

80.  This  perpetual  right  of  redemption  may  however  be  lost 
by  a  subsequent  agreement 

81.  Robert  Hartpole,  in  consideration  of  6002/,  conveyed 
certain  lands  by  feoJE&nent  to  Oliver  Walsh  in  fee,  subject  to  re- 
demption, on  payment  of  the  money,  at  any  last  day  of  July 
or  December. 

By  a  subsequent  deed,  Hartpole,  in  consideration  of  2,S00I., 
conveyed  the  premises  comprised  in  the  former  deed,  and  al- 
so other  premises,  to  Walsh;  and  covenanted,  for  himself 
and  his  heirs,  that  whenever  Walsh,  Ins  heirs  or  assigns,  should. 
^ve  him  18  montiis'  notice  in  writing, ,  requiring  payment  of 
the  said  2,3001.    that  then  Hartpole,    his  heirs   or   assigns 


TUIe  XV.  Mortgage.  Ch.  iu.  $  81..-8S.  Ill 

should  pay  the  said  2,300/.^  withm  18  months  after  such  re- 
quest. 

After  a  period  of  100  years  had  elapsed,  the  heir  of  the 
mortgagor  filed  a  hill  for  redemption,  which  was  dismissed, 
and  the  decree  of  dismissal  affirmed  by  the  House  of  Lords,  up- 
on the  ground,  I  presume,  which  is  stated  in  the  printed  reasons ; 
that  the  second  mortgage  deed,  compri^ng  all  the  mortgaged 
premises,  put  it  in  the  power  of  the  mortgagee,  or  his  repre-' 
sentatives  to  ascertain  and  Rmit  the  time  *of  redemption,  by  de-  *  159 

inanding  the  mortgaged  money  ;  and  such  demand  was  admit- 
ted to  have  been  made  by  the  son  of  the  mortgat^^ee :  there- 
fore, from  that  time,  the  mortgage,  whatever  it  was  originally, 
became  of  such  a  nature,  as  made  the  equity  of  redemption 
liable  to  a  foreclosure,  either  by  a  deci^ee,  or  great  length  of 
time. 

8S.  Where  lands  are  conveyed  to  a  person  till»  by  percep- 
tion of  the  rents  and  profits,  be  is  satisfied  his  principal  and  in- 
terest, no  length  of  time  will  bar  the  redemption. 

8S.  One  Palmer,  by  lease  and  release  and  fine,  in  1699,  con-  X^^*' ^' 
veyed  two  houses  to  Hambly  and  Ins  heirs,  untQ  he  should  re-  |  j^  ^. 
ceive  by  the  rents  and  profits  thereof  50Z.,  then  to  the  use  of 
James  Palmer  for  life,  &c.     The  mortgagee  entered  and  contin- 
ued in  possession  upwards  of  40  years ;  upon  a  question  wheth- 
er these  two  houses  were  then  redeemable.  Lord  Hardwicke  held 
they  were,  for  that  no  bar  arose  from  the  length  of  time.     He 
said  there  was  no  doubt,  if  this  mortgage  had  been  made  in  the 
common  form,  and  subject  to  a  forfeiture  upon  nonpayment,  the 
length  of  time  would  have  been  a  bar ;  the  courts  of  law  and 
equity  squaring  their  rules  by  the  statute  of  limitations.    But 
this  was  a  conveyance  of  the  inheritance  for  securing  the  sum  of  , 
50/.  advanced  by  Hambly,  in  trust  that  he  should  continue  in 
possession  till,  by  perception  of  the  rents  and  profits,  he  should 
be  satisfied  his  principal  and  interest.    There  never  could  be  a 
forfeiture  under  this  deed,  for  the  mortgagee  was  only  in  the 
nature  of  a  tenant  by  elegit.    As  soon  as  hb  principal  was  satis- 
fied, by  being  paid  off,  or  by  perception  of  the  rents  and  profits, 
the  estate  ceased  in  Hambly,  and  Palmer  or  his  representatives 
might  have  masntaiaed  an  ejectment.     *Nor  would  any  bar         ^  .^^ 
have  arisen  firom  length  of  time,  unless  the  statute  of  limitations 
had  run,  by  tlie  mortgagee's  continuing  in  possession  20  years 
after  the  money  had  been  paid  o£    He  said  he  did  not  isee  this 
case  at  all  differed  from  a  Welsh  mortgage,  though  he  did  not 
say  but  there  were  circumstances  which  might  create  a  bar, 
even  m  that  case.    But  in  common  Welsh  mortgages,  on  ten- 
Voi.  IL  60 
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dering  principal  and  interest,  they  might  come  into  the  Court  of 
Chancery  at  any  time. 

The  first  objection  was,  that  it  was  liable  to  all  the  mischi«i^ 
in  common  cases,  and  was  a  breach  of  the  rule  laid  down  in 
Chancery,  by  analogy  to  the  statute  of  limitations.  But  to  tiiis 
the  answer  was,  that  there  was  nothing  for  the  statute  of  limita- 
tions  to  operate  upon,  for  here  was  no  forfeiture  :  indeed,  after 
an  account  was  taken,  if  it  should  appear  that  the  mor^agee 
had  continued  in  possession  ever  since  the  statute  of  limitations 
would  run. 

The  second  objection  was,  that  it  was  unreasonable  the  mort- 
gagee should  be  a  perpetual  bailiff  to  the  mortgagor.  But  that 
would  not  hold  here,  for  the  mortgagee  took  the  estate,  subject 
to  a  perpetual  account ;  and  the  court  ought  not  to  refieve  him 
from  his  own  contract  and  agreement. 

Lord  Hardwicke  concluded  with  declaring  that  the  plaintiff 

was  entitied  to  redeem,  upon  the  common  terms  of  paying  prin- 

cipaly  interest,  and  costs  ;  and  to  have  an  account  of  what  had 

been  receired,  and  what  remained  due  ;  and  was  not  obliged  to 

bring  an  ejectment  for  the  possession,  but  should  have  a  decree 

for  it,  after  the  mortgage  was  reported  to  be  satisfied. 

Sdeg.  Where      ^*  Where  the  mor^agor  continues  in  possession,  no  length 

the  Moiiga-    of  time  will  bar  the  equity  of  redemption  :  *and  even  a  posses- 

fn  PoMeMioii.  ^^^  ^^  P^^  ^^  ^^  mortgaged  premises  wHl  preserve  the  right 

*  161  to  redeem. 

85.  A  person,  in   1687,  mortgaged  a   set  of  chambers  in 

Gray's  Inn,  but  continued  in  possession  until  1700,  at  which 

time  an  order  of  the  Bench  was  made  to  deliver  possession  to 

Rmkeitraw      the  mortgagee,  who  entered  into  part ;  but  as  to  the  remainder, 

8ei.  Csu^ia      ^®  mortgagor  contmued  in  possession  until  1708,  leaving  the 

Cba.  s».      ,   plaintiff  an  infant. 

A  bill  was  brought  to.  redeem  in  1726.     It  was  so  decreed 

at  the  Rolls,  and  affirmed  by  Lord  King,  wha  said  nothing  was 

more  clear,  than  that  if  the  mortgagor  was  in  possession  of  any 

part,  he  should  be  admitted  to  redeem  the  whole,  as  being  in 

possession  thereof;  and  part  he  could  not,  separately  from  the 

whole ;  therefore  he  should  redeem  the  whole. 

there  ii      "      ^^'  Where  any  species  of  fraud  has  been  practised  by  a 

rriqd  in  the   mortgagee,  at  the  time  when  the  mortgage  mas  made,  a  court 

Mortgagee.     ^£  equity  will  mterfere,  and  give  relief^  notwithstanding  a  pos- 

aiite,  4  73.      session  of  20  years. 

87.  Thus,  in  the  case  of  Orde  v.  Smith,  which  has  been 
already  stated,  it  was  expressed  that  the  redemption  should  be 
with  the  mortgagor's  own  money.    And  the  Master  of  the  Rolls 
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said,  Aat  the  words  in  the  defeasance,  however  fettered,  signi- 
fied nothing,  where  the  money  was  to  be  repaid  ;  for  the  borrow- 
er  being  necessitated,  and  so  under  the  lender's  power,  the  law 
made  a  benign  construction  in  his  favour.  But  this  was  a  fraud 
in  its  creation,  and  in  such  case  was  redeemable  after  any  length 
of  time.   . 
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IT  18  a  rule  in  equity,  where  a  person  dies,  leanni^  a 
variety  of  funds,  one  of  which  must  be  charged  with  a  debt,  that 
the  fiind  which  received  the  benefit,  by  contracting  the  debt, 
shall  make  satisfaction.  It  has,  therefore,  been  long  settled, 
that  if  a  person  borrows  ^money  on  mortgage,  and  dies,  leav- 
ing a  real  and ,  personal  estate,  without  specifically  charging  ei- 
ther of  them  with  the  payment  thereof,  his  personal  estate  shall 
be  first  applied  towards  the  payment  of  the  mortgage,  because 
it  was  increased  by  the  money  borrowed.  The  executor  of  a 
mortgagor  is  therefore  in  general  compellable  to  redeem  a  mort- 
gage for  the  benefit  of  the  heir,  even  though  there  be  no  cov- 
enant for  the  payment  of  the  money. 

2.  A  father  and  son  joined  in  a  mortgage  of  the  father's  es- 
tate ;  the  &ther  received  the  money,  and  the  son  conveyed  in 
consideration  of  lOs.  There  was  no  covenant  in  the  mortage 
for  payment  of  the  money. 
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The  bill  was  brougkt  to  make  both  the  real  and  personal  as- 
sets of  the  father  and  son  liable  to  the  mortgage  money,  the  es- 
tate mortgaged  being  subject  to  prior  incumbrances. 

Lord  Hardwicke  said,  it  had  been  determined  that  the  per- 
sonal assets  were  liable,  though  there  were  no  covenant  in  the 
deed  for  payment  of  the  mortgage  money,  because  there  was  a 
debt  contracted  by  the  borrowing.  This  demand  went  a  step 
farther,  seeking  to  charge  the  real  assets  of  the  father,  in  the 
hands  of  the  son,  which  were  not  liable  in  the  hands  of  the  heir, 
even  by  a  bond  or  covenant  of  his  ancestor,  unless  the  heir  was 
specially  named.  As  to  the  son,  his  assets  were  no  way  liable, 
for  he  conveyed  only  in  consideration  of  10^.,  and  had  no  part 
of  the  money,  consequently  was  no  debtor ;  and  neither  his  real 
nor  personal  assets  were  bound. 

8.  In  the  case  of  Howell  v.  Price,  it  was  contended  that  the  Knte,  e.  3.  S 
personal  estate  of  the  mortgagor  was  not  subject  to  the  payment 
of  the  mortgage,  because  it  was  a  conditional  sale  between  the 
mortgagor  and  ^mortgagee,  that  the  mortgagee  should  have  the  ^  |g^ 

land  until  the  mortgagor  or  his  heirs  should  repay  the  money ; 
that  it  was  in  the  election  of  the  mortgagor  whedier  he  would 
pay  it  or  not ;  nor  would  any  action  of  debt  lie  for  it 

The  Court,  however,  decreed,  that  the  personal  estate  of 
the  mortgagor  should  be  applied  in  payment  of  the  mortgage.  KTeninfa- 

4.  The  personal  estate  is  liable  to  the  payment  of  a  mort- vour  of*  De- 
gage,  in  favour  of  a  devisee,  or  Juxres  factusy  as  well  as  in  ^'*^** 
favour  of  an  hwres  natva^  although  there  be  no  bond  or  covenant 

for  payment  of  the  money. 

5.  Thus  it  was-- declared    by  Lord  Nottingham,  in  1681,  PocUeyr. 
*^  that  not  only  the  heir,  in  case  he  be  charged  with  debts  of  Pockiey,  s 
the  ancestor,  but  a  devisee  of  the  land  shall  be  unburthened  too  |  \^*ni.  96   * 
of  a  debt  lying  on  the  land,  by  the  personal  estate  in  the  Cami  Tempi 
hands  of  the  executor  or  administrator  :  and  so  shall  a  devisee  "^^"^ 

of  a  mortgage.'* 

6.  Thomas  King,  having  freehold  and  copyhold  lands  mort-  f^^^  y^ 
gaged  the  copyhold  for  350Z.     Vi»  afterwards  devised  the  same  King,  3  p. 
copyhold  to  his  nephew  and  his  heirs ;  and,  after  all  his  debts  ^"■*  ^^* 
paid,  be  devised  the  rest  of  his  estate,  real  and  personal,  to  his 

son  and  his  heirs,  and  appointed  him  executor. 

It  was  determined  by  Lord  Talbot,  that  the  personal  estate 
of  the  mortgagor  was  liable  to  the  payment  of  this  mortgage, 
though  there  was  no  covenant  or  bond  for  the  payment  of  it 

7.  Lord  Hardwicke  states  it  to  have  been  determined,  by  2Atk.43S 
Lord  Nottingham,  that  a  devisee  of  part  of  the  real  estate  was 
entitled  to  have  a  mortgage  paid  off  out  of  the  personal  estate^ 

and  that  this  opinion  had  been  followed  ever  since. 
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grU  y.  Bt  8,  Though  the  estate  in  mortgage  be  devised,  subject  to  the 
#  ^155  ^'  incumbrance,  yet  the  personal  estate  *will  be  applicable  to  the 
payment  of  the  mortgage,  especially  when  then  are  any  circum- 
stances indicating  such  an  intention. 
Adiipotition  ^'  It  has  been  stateNl  in  Title  I.  $61.  that  a  testamentaiy 
9fiht?€T'  disposition  of  the  personal  estate  will  not  exempt  it  fixnntlie 
i^fnot  alter  payment  of  debts  ;  therefore,  in  a  case  of  this  kind,  the  heir  or 
thiiRuU.      devisee  wQl  be  entitled  to  have  a  mortgage  paid  off  out  of  the 

personal  estate, 
on  the  lu!S*      1^-  ^Hiere  a  testator  charges  his  lands  with  the  payment  of 
Eatate.  his  debts,  this  will  not  exonerate  hb  personal  estate  :  for  snch 

a  charge  can  only  be  intended  for  the  purpose  of  creating  an  ad- 
ditional fund,  in  case  the  personal  estate  should  not  be  sufficient 
8Atk.so%  !!•  hord  Hardwicke  has  sdd — ^^  I  know  of  no  authority 

where  the  words,  I  make  my  real  estate  liable  to  pay  my  debts, 
will  exempt  the  personal  estate,  without  any  specif  exempdofil 
of  personal  estate  :  nor  has  the  court  ever  said  that  personal  es* 
tate  shall  be  applied  only  to  pay  legacies,  and  not  the  debts ; 
nor  will  making  a  particular  estate  in  land  liable  to  pay  debts, 
exonerate  the  personal  estate,  because  it  is  the  natural  fund  for 
payment  of  debts.  Suppose  a  man  flevises  a  real  estate  liable 
to  the  payment  of  debts,  and  subject  to  those  debts,  gives  it  over 
to  another,  or  what  remains  after  payment  of  debts,  which  is  all 
one  ;  if  there  are  not  express  words  to  exempt  the  personal  es- 
tate, it  shall  be  first  applied." 

12.  Where  a  term  of  years  is  created  for  the  purpose  of  rais- 
ing a  fund  to  pay  debts,  and  legacies,  yet  this  will  not  exempt 
the  personal  estate. 
OwavaB,  9         ^^'  A  person  demised  lands  to  trustees  for  500  years,  upon 
Mod.  187.      trust  for  himself  for  life  ;  after  his  death,  upon  trust,  out  of  the 
166         rents  and  profits,  to  pay  his  ^debts,  legacies,  &c.  it  was  decreed 
that  the  personal  estate  should  be  applied  in  exoneration  of  the 
real, 
caiter/s    ^      1^*  It  is  the  same  where  a  provision  is  made,  by  way  of 
Vera.  183.      trust  pf  the  inheritance  of  lands,  to  pay  debts  ;  the  personal  es- 
tate will  still  be  liable  ;  therefore,  where  lands  were  devised  to 
a  person  for  payment  of  debts,  the  personal  estate  was  directed 

Landi  devii-  *®  ^  ^^^  applied  for  that  purpose. 

•d  for  pay-  /  15.  Where  the  personal  estate  is  deficient,  the  money  aris- 
Sabtiaro  '^f^  ^^™  ^®  ^^^  of  lands  devised  for  payment  of  debts  will  be 
appUad.        !  applied  in  satisfaction  of  a  mortgage. 

16.  A  testator  began  his  will  by  directing  that  lus  executor 

should  pay  and  discharge  all  his  just  debts,  and  that  he  should 

n^  sV!^'    '^^  sufficient  to  pay  the  same.     He  then  devised  Ins  manor  at 

WttA.  336.     Gk>dalmin  to  Jane  Styles  atid  her  heirs,  at  the  age  of  twen^- 
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one)  or  marriage ;  subject  nevertheless  to  the  incumbrances  that 
were  or  should  be  upon  it,  at  the  time  of  his  decease  ;  in  the 
mean  time,  and  until  she  should  arrive  at  her  said  age  or  mar- 
riage, the  rents,  issues,  and  profits  to  be  paid  by  his  executor 
into  the  hands  of  her  father  or  mother.  He  then  devised  to  his 
brother,  Leonard  Child  and  his  heirs,  the  reversion  of  the  manor 
of  W.,  subject  nevertheless  to  the  payment  of  such  of  his  debts 
as  should  remain  unpaid.  All  the  rest  of  his  real  and  person- 
al estate,  not  therein  before  specifically  disposed  of,  he  devised 
to  John  St.  Eloy,  his  heirs  and  assigns,  in  trust  to  sell  the 
same,  and  thereout  to  pay  his  debts  and  general  legacies;  In. 
case  there  should  be  any  deficiency,  and  that  any  of  his  debts 
and  legacies  should  remain  unpaid,  then  he  charged  the  same 
on  the  reversion  and  inheritance  of  the  manor  of  W,,  *and  *  ^®* 
thereby  directed  the  said  Leonard  Child  and  his  heirs  to  pay  off 
the  same. 

It  was  said  that  the  lands  in  Godalmm,  which  were  mortga- 
ged for  600/.  to  one  Hunt,  being  devised  subject  to  the  incum- 
brances thereon,  the  devisee  must  take  them  cum  anere,  and  be 
contented  to  pay  off  the  mortgage. 

Sir  J.  Jekyll  said,  the  devise  of  the  estate,  subject  to  the  in- 
cumbrance, was  no  more  than  what  was  implied ;  for  the  testator 
cciud  not  do  it  otherwise.  When  the  testator  devised  other  lands 
to  piiv  his  debts,  that  must  be  intended^  all  his  debts  ;  consequent- 
ly the  debt  by  mortgage  of  Godalmin  was  part  of  those  debts, 
which  v^'sre  to  be  paid  off  out  of  the  money  arising  by  the  sale  of 
the  trust  estate.  This  was  the  stronger  by  the  testator's, havinj^ 
appointed  the  i^nts  and  profits,  during  the  infancy  of  his  god- 
daughter, to  be  paid  to  the  infant's  father,  for  the  sole  use  of  the 
iniaui,  which  was  as  muchiAs  to  say  that  they  should  not  go  or 
be  applied  in  discharge  of  the  mortgage  ;  and  although  the  in- 
fant by  her  own  bill  had  submitted  to  pay  off  the  mortgage^  yet 
his  honour  said  he  must  take  care  of  her,  and  not  suffer  her  to 
be  caught  by  any  mistake  of  her  agent ;  wherefore  the  infant 
was  directed  to  amend  her  biD. 

The  bill  haidng  been  amended,  and  the  cause  coming  on  to  be 
heard  before  Sir  J.  Jekyll,  he  declared  that  all  the  debts  and 
general  legacies  of  the  testator  were  by  Ins  will  to  be  p^d  out 
of  his  personal  estate,  and  the  real  estates  devised  to  the  defend- 
ants, St.  Eloy  and  Child ;  and  that  the  mortgage  of  the  defend- 
ant Hunt,  on  the  estate  devised  to  the  plaintiff,  was  to  be  taken 
as  one  of  those  debts.     This  decree  was  affirmed  by  Lord  King. 

*IH.  A  testator  devised  his  lands  at  H.   to  Richard  May  in  *  168 

tail,  remainder  over.     Those  lands  being  then  m  mortgage  for  Baiibolomew 
1,300{.,  he  devised  other  lands  to  Thomas  May,  subject  bowev-  \'^^^'^^^^ 
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er  to  the  payment  of  his  debts,  in  case  his  personal  estate,  and 
other  estates,  devised  for  that  purpose^  should  not  proye  soffit 
cient  to  satisfy  all  his  debts. 

Lord  Hardwicke  decreed  that  the  1,3001.  must  be  paid,  as 
Hkt  debt  of  the  testator,  out  of  the  personal  estate  ;  or  if  that 
should  prove  deficient,  then  out  of  the  real  estate  so  de^sed. 

1 8.  Sir  R.  Worseley  being  seised  in  fee  of  several  estates,  sub* 
j6ct  to  mortgages  which  he  had  made  ;  and  being  also  seised  in' 
fee  of  estates  in  the  Isle  of  Wight,  made  his  will,  reciting  him- 
self to  be  seised  of  the  estates,  subject  to  incumbrances,  and  de- 
vised the  mortgaged  estates  in  strict  settlement ;  and  the  estates 
in  the  Isle  of  Wight  to  trustees  for  21  years,  in  trust  to  pay  sev- 
eral annuities  ;  after  payment  thereof,  to  pay  all  his  bond  and 
book  debts,  in  case  his  personal  estate  should  not  be  sufficient  to 
pay  the  same,  and  also  all  his  legacies  and  annuities  ;  subject 
thereto,  and  such  other  payments  as  they  should  make  to  any 
other  person,  by  virtue  of  or  in  pursuance  of  any  deed  by  him 
aloney  or  together  with  his  aon^  executed.  He  directed  the  trus- 
tees to  account  for  all  the  remainder  of  the  rents  and  profits  of 
the  premises  so  devised  to  them  for  the  sud  term,  to  his  cousins 
J.  and  R.  Worseley. 

Lord  Thurlow  decreed  that  the  rents  and  profits  of  the  trust 
term  should  he  applied  in  discharge  of  the  mor^ages.  He  said 
he  made  his  decree  with  great  reluctance,  from  finding  himself 
obliged  to  charge  the  trust  term  of  21  years  with  the  payment  of 
the  incumbrances.  Had  the  question  stood  upon  the  words, 
bond  and  book  debts  only,  it  might  have  admitted  of  ^some 
doubts  ;  but  the  misfortune  was,  that  by  the  subsequent  clause 
Sir  Robert  had  directed  his  trustees  to  pay  all  his  debts,  annui- 
ties, legacies,  &c.  ;  and  a  still  greater  misfortune  was,  that  he 
had  made  his  executors,  executors  in  trust,  and  had  made  (be 
term  a  joint  fund  with  his  personal  estate. 

19.  Where  an  estate  in  mortgage  is  devised,  and  another  es- 
tate descends  from  the  testator  to  his  heir,  the  estate  descended 
shall  be  applied  in  payment  of  the  mortgage. 

SO.  A  person  being  seised  in  fee  of  some  lands  which  were 
mortgaged  to  A.,  who,  about  a  month  before  the  mortgage  made, 

<  had  taken  a  bond  for  the  same  debt,  and  having  also  a  lease  for 
three  lives,  devised  the  mortgaged  premises,  and  the  lease,  to 
his  wife,  whom  'he  also  made  his  executrix.  After  his  will 
made,  he  purchased  the  reversion  of  the  estate  which  he  held  un 
lease  whereby  the  devise  became  revoked,  as  to  those  hinds,  and 
died  without  any  republication  Or  alteration  of  his  wilL 

J  Upon  a  bill  brought  by  the  heir  at  law  for  a  deliveiy  of  the 
deeds  and  writings,  and  an  account  of  the  mesne  pr<^t8  of  tlie 
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estate  descended  to  him,  it  was  insisted  fof  the  wife,  wh()  was 
devisee  of  the  mortgaged  premises,  that  the  personal  estate  being 
deficient,  she  might,  as  hiBres  faetusy  throw  the  burthen  upon 
that  part  of  the  real  estate  descended  to  the  heir  at  law,  by  the 
mere  accident  of  her  husband's  purchasing  the  fee  after  the  will 
made  ;  who,  being  ignorant  of  the  operation  of  law,  intended 
her  the  benefit  of  all  his  real  estate  :  that  she  should  therefore 
hold  the  estate  devised  to  her,  free  from  any  charge  ;  and  the 
heir  to  satisfy  the  mortgage  out  of  the  real  assets  descended  to 
him  :  pretending  that  this  was  originally  a  bond  debt,  and  the 
mortgage  but  a  subsidiary  or  collateral  security. 

*Lord  Hardwicke  was  clearly  of  opinion  that  she  had  no  *  170 

right  to  be  relieved  against  the  heir  ;  that  the  bond  and  mort- 
gage were  but  one  security  given  for  one  and  the  same  debt ; 
and  that  whether  the  estate  descended  to  the  heir  by  an  omis* 
sion  of  the  testator  to  dispose  of  it,  or  from  the  devise  being 
void,  or  from  any  other  accident,  it  was  still  the  same  thing. 
He  said  that  all  the  cases  where  the  hceres  foetus  had  (he  as- 
sistance of  the  court  to  exonerate  his  estate,  were  against  the 
representatives  of  the  personal  estate,  thereby  to  put  him  oii  an 
equal  foot  with  the  heir  at  law,  but  not  to  give  Iiim  the  prefer* 
eace  as  in  this  case,  where  the  competition  was  between  one 
part  of  the  real  assets  and  the  other :  that  this  was  the  first  in* 
stance  wherein  the  heir  was  attempted  to  be  charged  :  that  the 
devisee  must  take  the  estate  as  it  eame  to  her,  charged  by  the 
testator ;  and  though,  where  but  part  of  the  estate  was  devised 
away,  and  the  other  part  descended  to  the  heir  at  law,  the  cred- 
itor might,  upon  his  bond  and  covenant,  sue  the  heir  at  law 
alone,  without  naming  the  devisee,  yet  that  was  because  the  de« 
scent  was  not  entirely  broke,  as  it  was  where  the  whole  vras  de« 
vised  away. 

The  cause  was  reheard ;  and  Lord  Hardwicke,  afie^  having 
taken  a-  year  to  consider  of  it,  changed  his  ojnmon,  and  gave 
the  following  judgment ; — **  the  general  question  in  tins  casb  is,  ^^  ^•F*' 
whether  the  devisee  be  entitled  to  have  the  mortgage  ^schai^ed' 
out  of  the  lands  descended  to  the  heir  ; .  and  this  may  be  divided 
into  two  questicms  :  1 .  Whether  from  the  words  of  the  will  any 
intent  can  be  collected  to  throw  this  burthen  particularly  on  the 
heir  or  devisee.  2.  MTiether,  upon  the  rules  of  this  court  for 
marshalling  assets,  the  devisee  has  a  right  to  have  tbia  debt 
discharged  out  of  the  lands  descended  to  the  heir. 

*"  As  to  the  first,  it  was  insisted  for  the  defendant,^  that  the  «  jyj 

words  of  the  introductory  clause  in  the  will,  whereby  he  Jttrects 
that  all  his  just  debts  be  paid,  are  sufScient  to  charge  the  whole 
estate ;  which  would  certainly  hold  in  the  case  of  creditors,  |^ 
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necedsary  to  find '  a  fund  for  their  payment ;  which  hath  often 
heen  deternuned  in  canes  less  strong  than  the  present,  but  are 
not  sufficient  to  change  the  rule  of  marshalling  assets,  by  trans- 
ferring the  burthen,  as  to  the  several  persons  claiming  the  tes* 
tator's  estate  by  devise  or  descent.  On  the  other  hand  it  was 
said,  these  introjductory  words  shewed  the  testator  did  not  mean 
to  give  his  wife  his  whole  estate,  real  and  personsd,  free  froitf 
his  debts.  But  it  would  be  strange  to  collect  from  such  gener- 
al words  an  intention  to  charge  a  devisee ;  especially  in  this 
case,  where  the  whole  was  given  to  him  ;  and  that  it  is  hy  ac- 
cident only  that  he  takes  less  than  was  intended  him  by  the  tes- 
tator. 

*^  As  therefore  no  particular  intent  can  be  collected  from  the 
words  of  the  will,  the  next  question  is,  whether,  according  to 
the  rules  of  this  court  for  marshalling  assets,  the  defendant  be 
entitled  to  have  the  lands  descended  upon  the  heir,  applied  in 
exoneration  of  her  mortgage,  which  is  a  new  point,  that  has 
'  never  yet  been  determined.  I  shall  consider  it  in  two  lights : 
1.  How  it  would  have  stood  between  the  heir  and  devisee,  had 
(his  been  a  debt  by  bond  or  covenant,  wherein  the  heir  was 
bound,  without  any  mortgage  :  2.  Whether  the  mortgage  makes 

Tit  38.  €.  1.  ^^^  difference  in  the  case.  At  common  law,  before  the  statute 
of  fraudulent  devises,  the  devisee  was  not  liable  to  pay  debts, 
because  the  descent  was  broken,  nor  did  equity  differ  £rom  the 
rules  of  law,  in  making  that  assets  here,  wluch  was  not  so  at 
kw,  though  it  had  often  been  attempted  here,  but  could  never  be 

*  17S  attained  ;  therefore  *if,  where  the  descent  was  broke  in  part, 

the  heir  was  sued  upon  his  ancestor's  bond,  before  that  statute, 
he  had  no  remedy  against  the  devisee,  not  so  much  as  by  con- 
tiibution.  Now,  what  is  the  consequence  of  3  &  4  Wm.  & 
Mary, c.  14.  As  to  specialty  debts;  considering  the  question 
still  abstractedly  from  the  mortgage  %  the  words  of  it  are  *^  that 
such  creditors  shall  have  their  actions  of  debt  against  the  hdrs 
at  law  and  such  devisees  jointly."  So  that  the  devisee  is  now 
made  liable  at  law,  and  the  action  must  be  brought  j(HntIy 
against  him  and  the  heir.  But  what  kind  of  judgment  shall  be 
given  in  such  action  %  This  is  a  new  point  not  settled,  wfaidi 
I  shall  endeavour  to  clear,  though  not  quite  material  to  the  de- 
termination of  the  present  case.  It  was  contended  on  the  part 
of  the  defendant,  that  there  must  be  two  judgments,  one  against 
the  heir,  and  another  against  the  devisee,  where  the  heir  has 
not  assets  sufficient;  but  this  seems  to  me  to  be  otherwise,  for 
the  action  must  be  brought  jointly,  even  where  the  whole  estate 
is  devised,  and  I  think  the  intent  of  the  statute  was  only  to  pre- 
vMe  relief  for  the  creditors  at  all  events,  by  preventing  any  col- 
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hision  or  contrivance  between  the  beir  and  devisee ;  so  that  if 
there  be  assets,  whether  descended  or  devised,  the  creditor  most 
by  this  joint  action,  necessarily  succeed  against  one  or  the  other. 
I  ordered  precedents  of  judgments  on  this  statute  to  be  searched 
for, but  none  can  be  found,  because  few  actions  havebeen  brought 
at  law  upon  this  statute  ;  as  the  parties  may  have  a  more  com- 
plete remedy  here.  I  can  find  but  three  in  point,  in  none  of 
which  there  is  any  judgment.  One  in  Clift's  Entries,  243, 
and  the  other  twoSn  Lilly's  Entries,  145,  589,  in  all  which 
the  court  charges  the  heir  and  devisee  in  the  debet  and  detinti  / 
just  as  where  an  action  was  before  this  statute  brought  agunst 
two  heirs.     ^Nowbythe  rules  of  law  the  judgment  must  fol-  *  179 

low  the  writ  and  count,  consequently  be  against  both  jointly,  as 
in  the  case  of  coparceners,  where  but  one  judgment  is  given  ; 
and  if  one  be  overchai^ed,  he  shall  have  contribution  agsunst 
the  other,  as  is  laid  down  in  Sir  W.  Herbert's  case,  3  Co.  IS  a. 
In  Davie  v.  Pepys,  Plowd.  438,  there  is  a  precedent  at  lai^ 
of  a  judgment  against  an  heir,  by  which  the  lands  are  to  be  de* 
livered  to  the  creditor,  to  hold  until  he  has  levied  the  debt. 
Now,  if  this  be  so,  the  judgment  cannot  be  such  as  contended 
for  on  the  defendant's  behalf;  for  if  one  judgment  be  given 
against  the  heir,  for  the  creditor  to  hold  the  lands  until  satisfi- 
ed  ;  the  debt,  how  great  soever,  may  be  satisfied  by  a  long 
perception  of  profits ;  and  there  can  be  no  reason  for  a  second 
judgment  against  the  devisee,  as  there  is  no  time  from  whencci 
such  judgment  shall  commence  ;  the  creditor  being  to  hold  the 
lands  recovered  agiunst  the  heir  in  h^nUum,  until  satisfaction* 
If  therefore  the  judgment  at  law  must  be  joint  against  both,  how 
does  it  stand  in  equity  1  There  is  no  printed  authority  to  deter- 
mine this,  only  something  similar  started  by  the  counsel,  but  not 
determined  by  the  court,  in  Gawler  v.  Wade,  1  P.  Wms.  99.  as 
to  contribution  ;  but  two  cases  not  in  print  were  cited  to  prove 
that  the  lands  descended  are  first  liable ;  Savill  v.  Savill,  be- 
fore Lord  King,  and  Lord  Conway's  case,  before  me  ;  to  wUch 
I  will  add  a  third,  that  of  Tynt  or  Pynt  v.  Raymond,  heard  by 
Lord  Talbot,  37  Jan.  1734  :  all  which  decrees  I  take  to  be 
right,  and  that  the  notion  of  contribution  started  by  the  counsel 
in  1  P.  Wms.  is  not  weH  founded.  My  reason  for  thinkixi^ 
those  decrees  right  is,  that  as,  before  the  statute,  the  devisee  waa 
not  liable,  that  it  was  made  in  fiivour  of  the  creditor  oiily,  in 
whose  sole  behalf  it  avoids  the  devise,  but  not  in  that  of  the 
heir,  or  any  one  else.     Bo  where  ^ihe  descent  is  not  totally  ♦174 

broken,  but  lands  descend  to  the  heir,  sufficient  for  payment  of 
the  debts  and  no  person  is  defirauded,  it  would  be  hard  in  a 
court  of  equity  to  make  ^  devisee  liabfe  whom  &  testator  never 
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Intended  to  charge,  or  to  make  him  contribute  to  the  heir  Soft 
lands  which  were  not  meant  by  the  testator  to  be  subject  to  any 
part  of  his  debts.  My  opinion  therefore  is,  that  was  this  only 
a  specialty  debt  by  bond  or  covenant,  the  lands  descended  must 
have  been  first  chained. 

'^  The  remaining  point,  which  indeed  makes  the  diiBcuUy  of 
the  case,  is,  that  there  being  a  mortgage  on  the  devised  lands, 
whether  that  mortgage  shall  be  satisfied  out  of  the  assets  de- 
scended. As  to  ihlSi  it  is  to  be  considered  that  a  debt  bj  mort- 
gage, where  there  is  a  covenant  and  bond,  is  a  debt  by  special- 
ty, which  all  the  assets  are  liable  to  pay.  It  is  true  the  credi* 
tor  may  pursue  his  remedy  against  which  he  pleases  ;  but  this 
is  only  for  his  benefit,  and  no  way  concerns  the  questian  be- 
tween the  heir  and  devisee.  By  the  old  cases  the  heir  has  a 
clear  right  to  have  the  personal  estate  applied  to  the  discharge 
of  a  mortgage  on  his  estate  ;  this  in  conformity  to  the  law, 
which  gave  many  privileges  to  the  heir,  as  sitting  in  Ins  an- 
cestor's place,  and  bound  to  do  bis  services  to  the  public  ;  and 
gave  some  of  these  privileges  even  in  the  king's  case,  as  by  Mag- 
na  Charta^  c.  8.  where  the  king  grants  that  he  will  not  seize 
the  debtor's  lands,  so  long  as  he  has  chattels  sufficient,  2  Inst. 

Tit*  14.  f  1.  18,  19.  Hot  were  lands  originally  liable  to  a  private  per- 
son's debts,  nor  any  execution  but  by  fieri  or  levari  facitis ; 
wbich  last,  though  it  mentions  de  terris^  yet  means  no  more 
than  the  com  and  other  present  profits  of  the  land  ;  Sir  Wm. 
Herbert's  case,  3  Co.  12  a.  i  Inst.  294.  And  when  lands 
were  made  liable  by  Westm.  2.  o.  18.,  this  could  only  mean 

*  175  lands  descended,  as  lands  were  not  devisable  at  "^common  law. 

From  this  it  was  that  courts  of  equity  stepped  in,  in  favour 
of  the  heir  ;  and  as  before  Westm.  2.  the  ancestor's  personal 
estate  was  only  liable  in  his  hands  so  did  they  give  the  heir  the 
privilege  of  laying  the  load  upon  the  personal  estate,  as  the  mpst 
proper  fund  for  discharging  the  ancestor's  debts.  But  this 
was  at  first  personal  to  the  heir,  and  it  was  long  before  it  was 
extended  to  the  devisee  or  kcsres  faetus.  For  in  Comidiv. 
Mew,  27  Cha.  II.  1  Chan.  Ca.  271.  it  was  refused  to  a  devisee  ; 
but  by  whom,  whether  the  Master  of  the  Rolls  or  some  Judge 
is  uncertain*  For  though  this  was  in  Lord  Nottingham's 
time,  yet  I  do  not  think  it  was  done  by  him,  because  I  find 
by  a  manuscript  of  his,  that  before  that  time,  in  Mich.  35  Cha. 
IL|he  had  determined  otherwise  in  a  case  of  Mason  v.  Cheney, 
Then  it  was  confijied  to  a  general  devisee,  or  h(Bre$  JaeiuA^ 
upon  the  same  ground  as  in  the  case  of  the  heir,  such  devisee 
standing  in  the  heir's  place  ;  but  was  afterwards  farther  ex* 
tended^  by  the  same  ohapcellor,  to  a  particular  devisee,    in 
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Pockley  r.  Pockley,  2  Chan.  Ca.  84.  and  1  Vera.  36.  where 

I  understand  the  words  ordinary  devisee  as  meaning  a  devisee 

of  particular  lands.     The  opinion  of  this  great  man  has  been 

followed  ever  since,  and  that  on  another  reason,  besides  those 

drawn  from  the  old  law ;  which  is  the   testator's  intent  to  give 

the  estate  to  the  devisee,  fire^  from  any  charge  which  might 

in  its  consequences  frustrate  that  giSt    Now  suppose  there  be 

simple  contract  creditors,  and  the  personal  estate  is  applied 

towards  payment  of  specialties ;  they  shall  stand  in  the  place 

of  the  specialty    creditoi^,    for  so  much  as  is  drawn  out  of 

the  personal  estate,  and  receive  satisfaction  out  of  the  lands 

descended  ;  which  is  no  more  than  the  oiigimil  creditors  could 

have  done.     The  lands  descended  are  therefore  (if  the  personal 

^assets  be  insufficient)  the  primary  fund  for  payment  of  debts ;  *  176 

and  this  I  say  on  the  authority  of  those  cases  of  Savill  v.  Savill, 

and  Lord  Conway. 

^^  It  was  objected  that  the  testator's  intent  is  declared  by  an 
act  of  his  own  in  his  lifetime,  that  of  the  mortgage,  whereby  he 
has  created  a  specific  lien  on  the  lands  devised,  and  declared 
that  they  shall  bear  this  burthen,  and  that  this  was  the  party's 
own  contract.  But  this  contract  was  only  between  him  as 
debtor,  and  his  creditor,  not  between  him  and  his  heir  or 
devisee  ;  for  with  them  he  never  contracted ;  and  it  has  never 
been  admitted  in  a  court  of  equity,  that  a  man,  by  making  a 
mortgage,  intends  the  mortgaged  lands  to  be  the  primary  fund 
for  payment  of  the  mortgage  money  ;  if  it  had,  the  court 
would  never  have^  decreed  payment  out  of  the  personal  estate  in 
the  first  place.  It  was  said,  indeed,  the  case  is  different  with 
respect  to  the  real  estate,  but  no  authority  was  cited  for  this; 
and  though  the  mortgage  be  a  pledge  and  security  to  the  credi- 
tor, yet  it  leaves  the  representatives  of  the  mortgagor  where 
they  were,  without  determining  the  question  between  the  heir 
and  the  devisee.  If  a  specialty  creditor  shall  go  first  against 
the  lands  descended,  before  he  affects  those  devised,  which  is 
done,  not  for  the  benefit  of  the  creditor,  but  of  the  devisee  of  the 
lands,  why  shall  not  the  devisee  have  the  same  benefit,  directly, 
to  exonerate  his  own  lands,  as  Ue  has  in  the  other  case  by  cir* 
cuity  1 — ^that  is,  why  shall  he  not  have  the  same  relief  directly 
against  the  heir,  by  throwing  the  chaige  upon  him>  as  where 
he  throws  the  simple  contract  creditors  upon  him  for  so  much 
of  the  personal  estate  as  is  e:»bausted  by  the  specialty  creditors* 
in  case  of  a  deficiency  of  personal  assets  1  Legatees  are  en- 
titled to  stand  in  the  place  of  specialty  creditors,  but  this  is  only 
as  to  lands  descended,  as  was  determined  *by  Lord  Maccles-  ^  177 

field  in  Clifbn  v.  fiirt,  1  P,  Wms.  678,  where  he  says  ei^^. 
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presaly  that  a  devbee  of  land  is  a  specific  legatee,  and  shall  not 
be  broke  in  upon,  or  made  to  contribute  towards  a  pecmuaxj 
legacy.  Now,  if  by  this  circuity  of  throwing  the  legatees  upcm 
the  real  assets,  they  are  preferred  to  the  heir,  why  shall  not  tbe 
devisee  of  the  land  be  so  too,  especially  when  it  is  to  comply 
with  the  testator's  intent  1  There  is  another  reason  for  prefer-^ 
ring  the  devisee  in  this  case,  grounded  upon  the  reason  <^tfae 
common  law,  which  considers  every  devisee  as  a  purchaser, 
and  coming  in  by  purchase  ;  and  an  heir  shall  hare  no  contri* 
bution  against  a  purchaser,  whether  for  a  valuable  conaidera* 
tion  or  otherwise.  Sir  W.  Herbert's  case,  S  Co.  12.  In  the 
case  of  Searle  v.  St  Eloy,  heard  at  the  Rolls,  and  afterwards 
before  Lord  King,  there  was  a  devise  of  lands,  subject  to  the 
incumbrances  thereof  at  the  time  of  the  testator's  decease ; 
and  held  first  at  the  Rolls,  and  afterwards  by  Lord  King,  diat 
the  incumbrances  should  be  first  charged  on  the  other  lands,  de- 
scended to  the  heir,  before  the  devised  lands* 

"  I  have  now  done  with  the  reasons  and  authorities  that  de- 
termine me  to  think  this  mor^;age  shall  be  dischaiged  out  of 
the  lands  descended.  And  shall  proceed  to  take  notice  of  some 
objections  made  on  both  sides.  The  first  is-  what  was  said  far 
the  plaintiff,  that  this  would  tend  to  levelling  all  devises ;  that 
•if  a  man  had  two  estates,  one  mortgi^ed  for  a  greater,  the  other 
for  a  less  sum,  and  devised  one  to  one  person,  the  other  to 
another,  one  of  the  devisees  would  be  entitled  to  contribution 
against  the  other  ;  for  which  was  quoted,  Carter  y.  Bamadis- 
ton,  1  P.  Wms.  505.  But  I  think  there  would  be  no  reason  for 
contribution  in  that  case,  the  intent  being  equal ;  tiutt  as  one 
devisee  should  have  one  part  of  the  land,  the  other  should 
^have  the  other  pa<.*t ;  nor  is  the  case  of  Carter  v.  Bamadis- 
*  178  ton  any  authority  to  what  is  uiged  ;  for  die  several  devises 

were  not  till  after  an  express  general  charge  for  the  payment  of 
debts.  The  only  other  objection  I  shall  take  notice  of  wasoa 
the  part  of  the  defendant,  which  was  this,  that  if  the  devisee 
was  not  to  have  the  lands  descended  applied  in  discharge  of 
his  mortgage,  then  in  case  the  mortgi^r  chose  to  take  his  rem- 
edy against  the  heir,  he  m^ht  have  his  remedy  over  against 
the  devisee,  which  would  be  absurd,  and  against  the  testator^ 
intent :  and  I  think  this  was  rightly  argued  ;  for  whatever 
remedy  the  creditor  pursues,  does  not  alter  the  right  of  the  par- 
ties ;  but  the  burthen  must  rest  in  its  proper  place ;  and  this 
strange  consequence  would  follow,  that  the  heir  would  take 
from  a  devisee  what  was  plsdnly  and  manifestly  intended  lum 
by  the  testator. 
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**  I  have,  after  most  mature  deliberation,  altered  my  opin- 
ion  in  this  case,  which  I  am  not  ashamed  to  own,  since  not  to 
confess  an  error,  is  much  worse  than  to  err.  The  appearance 
of  hardship  against  the  heir  struck  me  at  firsts  hut  this  hardship 
in  a  particular  instance,  must  not  prevail  upon  the  court  to  break 
into  its  rules  for  marshalling  assets :  and  though  this  may  be 
called  a  new  case,  not  strictly  within  any  rule,  nor  warranted 
by  any  former  precedent,  yet  must  we  remember  that  neither 
law  nor  equity  consists  merely  of  cases  and  precedents,  hut  of 
general  rules  and  principles,  by  the  reason  of  which  the  several 
cases  coming  before  couits  of  justice  are  to  be  governed,  with«» 
out  distinction  or  exemption  of  any  particular  case,  from  hard- 
ships pecuhar  to  it.  But  there  b  one  circumstance  in  the  pres- 
ent case  which  frees  my  mind  firom  any  uneasiness  on  account 
of  hardship  upon  the  heir,  which  is,  that  the  charging  the  lands 
descended  to  him,  will  bring  thmgs  nearer  to  the  testator's  in- 
tent, *the  whole  being  intended  to  go  to  the  devisee,  and  what  *  179 
has  come  to  the  heir  is  the  mere  effect  of  chance,  the  accidental 
revocation  of  the  will  by  an  act  in  law,  the  purchase  of  the  re- 
version of  one  esti^  after  the  will  made,  and  the  testator's  dy- 
ing without  any  republication  of  it  I  declare  therefore  that  the 
former  decree  must  be  reversed,  and  that  the  devisee  has  a  right 
to  have  the  lands  descended  upon  the  heir  applied  towards  satis- 
faction of  the  mortgage.''  ^^ 

SL  It  is  however  in  the  power  of  a  testator  to  exempt  Ins  fisfttemay 
personal  estate  from  the  payment  of  money  due  upon  mortgage,  ^«  •xe«pt«d. 
by  substituting  his  real  estate  in  its  stead.  p.  a  u 

22.  I.  S.  devised  aU  his  manors  to  trustees  and  their  heirs,  windiuuii,* 
upon  trust,  immediately  out  of  the  rents  and  profits  or  by  sale  or  ^^^' »"  Cha. 
mortgage  of  the  premises,  or  any  part  thereof  to  raise  and  levy 

money  for  payment  and  satisfaction  of  all  his  just    debts;  if 
there  should  be  a  surplus  of  lands  or  money,  that  to  be  to  his     - 
sisters  jointly,  and  their  heirs ;  and  gave  all  his  personal  estate 
to  his  wife,  whom  he  appointed  executrix. 

Lord  Somers  took  notice  that  the  debts  were  more  than  the 
personal  estate  amounted  to ;  thcirefore  the  testator  must  have  Lemon  t. 
meant  that  his  wife  should  have  it  exempt  from  debts,  or  he  Newenham, 
meant  nothing ;  and  there  was  in  this  case  np  room  to  make  a 
different  construction. 

23.  A  testator  devised  his  real  estate  to  be  sold,  and  the  Y^^^  I' 
money  to  arise  from  the  sale  to  be  applied  to  pay  mortgages  and  Bro.  R«p.  6a 
other  debts,  the  residue  to  be  added  to  his  personal  estate.     It 

was  contended  that  these  words  were  not  sufficient  to  exonerate 
the  personal  estate ;  that  in  order  to  be  so,  there  must  be  a  des* 
tination,  as  to  the  estate  to  be  sold,  for  the  mere  purpose  of  pay- 
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*  180  Aient  of  debts ;  here  wat  only  a  direction  *tn  transihi ;  for  the 

T9ords  did  not  necessarily  imply  that  &e  personalty  was  to  be 
exonerated.  The  trustees  were  not  under  this  dense  bound  t9 
sell  the  estate  imniediately,  yet  the  debts  must  be  inunedialel| 
paid ;  that  must  be  out  of  the  personal  estate* 

Lord  Kenyon,  M.  R.  said  he  had  no  doubt  about  the  case : 
the  general  rules  were  very  clear  that  the  personal  estate  was 
the  fund  first  liable  ;  and  that  the  testator  could  not  exonerate 
it  without  substituting  another  fftnd.  But  there  was  no  mogie 
in  words  ;  no  peeuHar  form  of  expression  was  necessary  in  or* 
der  to  exonerate  the  personal  estate  :  If  the  intention  of  the  tes- 
tator was  evident  to  exonerate  the  personalty,  it  must  ht  exone- 
rated ;  here  the  intention  was  beyond  all  doubt ;  the  testator 
had  directed  the  residue  to  be  added  to  the  personal  estate ;  but 
according  to  the  construction  contended  for,  that  would  be  gone. 
AncasierT.  24.  In  a modemcase  Lord  Thurlow  laid  down  the  following 
Bro.  r1462.  ^l^s  respecting  this  doctrine  : — *^  1st.  That  the  personal  es- 
tate is  liable,  in  the  first  instance,  to  the  payment  of  debts. 
But  in  exception  to  this  it  is  agreed^  that  the  testator  may,  if 
he  pleases,  give  his  personal  estate  as  against  his  heir,  or  any 
other  representative,  clear  of  the  payment  of  his  debts ;  and 
then  it  becomes  a  question,  what  is  the  mode  of  expression  to 
give  the  personal  estate,  exempt  from  such  payment;  wh^ntbe 
Banb.  301.  rule  of  law  is,  that  such  estate  is  first  liable.  Perhaps  it  mig^t 
not  have  been  unwise  to  have  adopted  the  rule  laid  down  in 
Fereyes  v.  Robertson,  that  the  testator  must  use  express  words 
for  that  purpose :  but  it  is  impossible  to  abide  by  ihe  ofinkm 
given  in  that  case,  eonsistently  with  the  rules  in  oth^  eases. 
The  second  rule  is,  that  where  there  is  a  declaration  plain,  that 
shall  stand  in  lieu  of  express  words  :  this  rule  has  been   laid 

*  181  down  *so  long,   and  acted  upon  so   eonstantiiy,  that  if  other 

Judges  were  to  put  the  construction  of  wills  upon  other  grounds, 
how  wise  soever  it  might  have  been  originally  to  have  done  so, 
it  would  be  very  unwise  to  make  the  administration  of  justice 
take  a  course  contrary  to  former  rules.  Therefore  if  there  be 
a  declaration  jplain,  or  manifestation  clear,  so  that  it  is  vfftr 
rent  upon  the  face  of  the  will  that  there  is  such  a  plain  intentioa» 
the  rule  then  is,  not  to  disappoint,  but  to  carry  such  intent  ints 
execution;  but  should  not  such  intention  manifesdy  appear, 
there  is  not  a  single  case  which  does  not  take  it  for  granted, 
that  the  personal  estate  is  by  law  the  first  fund  for  the  pay- 
ment of  debts." 
A  specific  J  35.  A  specific  testamentary  gift  of  a  chattel,  will  exonerate 
ChaMerwiii  '^*  ^^^^  ^^^8f  appK^  '^  payment  of  money  due  on  mortgage. 

exonent*  it. 
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26.  A  person  being  seised  of  a  real  estate  in  fee,  which  he  ^^^  ^*  p 
had  mortgaged  for  500{.,  and  possessed  of  a  leasehold,  devised  Wm8.'693*. 
the  former  to  his  eldest  son  in  fee,  and  gave  the  latter  to  his 

wife,  and  died  leaving  debts  which  would  exhaust  all  his  per- 
sonal estate,  except  the  leasehold  given  to  his  wife.  The  ques-s 
tion  was,  whether  there  being,  as  usual,  a  covenant  to  pay  the 
mortgage  money,  the  leasehold  premises  devised  to  the  wife 
should  be  liable  to  discharge  the  mortgage. 

Sir  J.  Jekyll,  after  taking  time  to  consider  of  it,  and  being 
attended  with  precedents,  decreed,  that  as  the  testator  had  char-; 
ged  the  real  estate  by  this  mortgage,  and  on  the  other  hand 
specifically  bequeathed  the  leasehold  to  his  wife,  the  heir  should 
not  disappoint  her  legacy,  by  laying  the  mortgage  debt  upon  it, 
as  he.  might  have  done,  had  it  not  been  specifically  devised  :  and  *  182 

although  the  mortgaged  '^premises  were  also  specifically  given 
to  the  heir,  yet  he  to  whom  they  were  thus  devised,  must  take 
them  cum  onerey  as  probably  they  were  intended.  Tha  penonal 

27.  The  rule  that  the  personal  estate  shall  be   first  applied  j^jj**  "^^ 
/in  payment  of  mortgages,  is  founded  on  the  principle  that  the 

'  debt  was  ori^nally  a  personal  one,  and  the  charge  on  the  real 
:  estate  merely  a  collateral  security;  but  where  this  principle 
fails,  the  rule  does  not  take  effect.  i  deg.  Whare 

88.  Thus  .where  the  debt  was  originally  contracted  by  an-  ***•  ^^^ 
other,  the  personal  estate  of  the  owner  of  the  descending  lands,  tedbyanotb- 
will  not  be  applied  in  payment  of  it.  •'^• 

29.  If  a  grandfather  mor^ges  his  estate,  and  covenants  to    g  , 
pay  the  mortgage  money  ;  and  the  land  descends  to  his  son,  i  Ab.  £q. 
who  dies  without  paying  off  the  mortgage,  leaving  a  personal  ^^* 
estate  and  a  son ;  the  intermediate  son's  personal  estate  shall 

not  be  applied  in  payment  of  the  mortgage  ;  for  the  .debt  was 
not  contracted  by  him,  and  so  his  personal  estate  derived  no  ad- 
vantage from  it. 

30.  A  covenant  to  pay  a  mortgage  created  by  another  per-  ua^c^iwiS 
son,  will  not  make  the  personal  estate  of  the  covenantor  liable  *<>  P»y  i** 

in  the  first  instance  to  the  payment  of  the  mortgage  money  ;  such 
a  covenant  being  only  considered  in  equity  as  an  additional  se- 
curity, which  does  not  alter  the  nature  of  the  debt, 

31.  Sir  E.   Bagot  married  the  daughter  and  heir    of  Sir  0u|btoB,  i 
Thomas  W^staff,  and  for  raising  part  of  her  portion  Sir  T.  ^i/^°"* 
Wagstaff  mortgaged  part  of  his  estate  for  3,500{.,  and  died, 
leaving  Lady  Bagot  his  daughter  and  heir.     The  mortgagee 
wanting  his  money.  Sir  Edward  joined  in  an  assignment  of 

the  mortgage,  and  covenanted  that  he^  or  his  wife  would  pay         «  I^q 
the  money  ;  in  consequence  of  which  a  question  arose,  ^whether. 
Vol.  II.  62 
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by  reason  of  this  covenant  Sir  Edward's  personal  estate  sbouU 
be  liable  to  pay  the  same. 

Lord  Cowper  declared,  that  this  coyenant  by  Sir  Edwaid 
did  not  oblige  his  personal  estate  to  go  in  ease  of  the  mortga- 
ged premises ;  forasmuch  as  the  debt  being  originally  Sir  Tho- 
mas Wagstaff 's  and  continuing  to  be  so,  the  covenant,  upon 
transferrbig  the  mortgage,  was  an  additional  security  for  the 
satisfaction  only  of  the  lender,  and  not  intended  to  alter  the 
debt. 
£r«l7n  t.  32.  George  Evelyn  the  father,   in  pursuance  of  a  power, 

WDt['^59/    mortgaged  an  estate  whereof  he  was  tenant  for  life  with   re- 
.  mainder  to  his  first  and  other  sons,  for  raising  1,5001. 

Upon  an  assignment  of  this  mortgage,  George  Evelyn  the 
son  covenanted  to  pay  the.  mortgage  money.  At  lus  death  it 
became  a  question  whether  his  personal  estate  should  be  applied 
in  payment  of  the  mortgage  made  by  his  father,  as  he  had  cofe* 
nanted  to  pay  it. 

Lord  King  asdsted  by  Lord  C.  J.  Raymond,  and  the  Mas- 
ter of  the  Rolls,  was  of  opinion,  that  the  personal  estate  of 
the  son  should  not  be  applied  to  pay  off  the  mortgage  made 
by  the  father  ;  forasmuch  as  the  chaise  was  made  by  GecHge 
Evelyn  the  father,  in  pursuance  of  his  power.  That  thn  being 
the  original  debt  of  George  Evelyn  the  father,  though  Iub  per- 
sonal estate,  if  any  such  were  to  be  found,  would  be  liable 
thereto,  yet  the  son's  personal  estate  ought  not  to  be  charged 
with  the  father's  debt :  and  notwithstanding  that  the  son  did 
afterwards,  on  the  assignment  of  the  mortgage,  covenant  to 
pay  the  mortgage  money,  yet  since  the  land  wa^  the  original 
debtor,  the  covenant  from  the  son  should  be  conmdered  only  as 
a  surety  for  the  land, 
*  184  ♦ss.  George  Delaval,  in  1722,  mortgaged    lands  to  W.   C. 

Sbafto  dted  ^^  s«cure  the  repayment,  of  5,000/.  with  interest  at  five  per 
2  P.  Wmi.  cent.  ;  and  by  his  will,  made  in  1723,  he  devised  the  lands  to 
^^^  Ins  nephew,  G.  Shafto,  in  tail  male,  remainder  to  the  jdaintiff  in 

tail  male,  remainder  over;  and  died  soon  after.  Inl72dG. 
Shafto  suffered  a  recovery  to  the  use  of  himself  in  fee.  The 
mortgagee  calling  for  his  money,  W.  Gibbons  agreed  to  ad- 
vance the  5,5002.  at  four  per  cent.,  on  an  assignment  of  the 
mortgage :  which  was  accordingly  assigned  to  him,  with  a 
.  proviso  for  redemption  on  payment  of  the  principal  and  intereak 
at  4  per  cent..  And  G.  Shafto  covenanted  for  himself,  his  heirs 
executors,  and  administrators,  to  pay  Gibbons  the  said  princi- 
pal and  interest.  In  1779  Shafto  agreed  to  raise  the  interest  J 
to  5  per  cent.f  and  by  deed  covenanted  with  the  mortgagees,  |j 
that  the  estate  should  remain  as  security  for  the  5,0002.  with 
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intereat  at  5  per  cent. ;  ^ad  that  he^  his  executors,  &c.  would 
pay  such  interest  for  the  same.  In  January  1782»  G.  Shaf* 
to  died,  the  interest  on  the  mortgage  being  then  in  arrear  for 
about  10  months. 

Tl^e    bill   was    brought,  among    other  things,  to    have  the 
5,000^  and  interest  paid  out  of  the  personal  estate  of  6.  6haf- 
to,  or  at  least  the  arrear  of  interest  due  at  his  death,  and  the  ad* 
ditionalone  per  cen^.  charged  by  the  deed  of  1779.     But  Lord 
Thurlow  was  clearly  <^  opinion,  that  the  personal  estate  ought 
not  to  discharge  the  mortgage,  the  land    being  the  primiary 
fiiud.     He  also  thought  that  the  interest  must  follow  the  na- 
ture of  the  principal ;  and  that  the  contract  for  the  additional 
interest,  turning  upon  the  same  subject,  must  be  in  the  nature  of 
a  real  charge. 
.  /    34.  Although  a  person  should  charge  hb  real  and  personal  or  a  Charg« 
Testate  with  the  payment  of  his  debts  ;  yet  ♦this  will  not  ren-  f^n  the  real 
,  )^er  his  personal  estate  liable  to  the  payment  of  a  mortgage  crea-      ^^\  ^g^ 
ted.  by  another. 

35.  H.  Lfiwson  being  seised  in  fee  by  descent  of  an  estate  at  Lawson  r. 
Cramlington^in  the  county  of  Northumberland,  and  of  other  es-  Hudion,  i 
tates  both  freehold  and  copyhold,  devised  his  estate  at  Cramling-  Bra!  Par?* 
ton,  which  was  subject  to  a  mortgage  contracted  by  an  ancestor,  Ca.  434. 
and  also  another  estaite,  to  be  sold  ;  charged  the  same,  and  also 
all  his  personal  estate,  wiA  the  payment  of  his  debts  ;  and  de- 
vised the  residue  of  his  real  estate  in  trust  for  his  brother,  in 
strict  settlement. 

The  question  was  whether  the  personal  estate  of  H.  Lawson, 
the  testator,  was  liable  to  the  payment  of  this  mortgage;  and 
it  was  decreed  by  Lord  Thurlow  that  the  personal  estate  was 
not  liable.  ^ 

On  an  appeal  to  the  House  of  Lords  it  was  contended  for  the 
appellants,  1 .  That  although  a  devisee  of  a  real  estate  has  gen- 
erally no  right  to  call  upon  the  personal  estate  of  the  testator  to 
disincumber  the  real  estate  devised,  of  any  debts,  not  of  his  own 
contracting  ;  yet  where  there  were  words  in  the  will  which 
showed  the  testator's  intention  that  his  personal  estate  should 
be  applied,  a  court  of  equity  would  decree  such  application.  2. 
That  in  this  case  the  testator's  intention  was  clear,  that  this 
debt,  as  well  as  his  own  debt,  should  be  discharged  out  of  the 
fund  he  had  provided,  for  the  purpose  of  carrying  the  whole  real 
estate,  or  what  should  remain  of  it,  in  the  course  of  succession 
which  he  had  prescribed* 

On  the  other  side  it  was  said,  1 .  That  by  the  established 
rules  of  equity,  the  personal  estate  of  the  testator,  whose  will 
does  not  require  such  an  {^[^plication  of  it,  is  not  to  be  applied  in 
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favour  of  those  who  claim  his  real  estate,  for  the  purpose  of  ex- 
onerating it  from  debts  not  orig^ally  contracted  by  *such  tes- 
tator. Courts  of  equity  dbtinguish  between  the  debts  of  a  testa* 
tor  and  the  debts  of  Ms  estate.  If  the  testator  had  received  the 
money  for  which  his  real  estate  was  pledged,  his  personal  estate 
having  received  the  benefit  of  the  charge  made  upon  the  real  es- 
tate, would  in  equity  be  liable  to  disincumber  the  real  estate  ;  but 
if  the  testator's  ancestor  created  the  chai^,  the  testator's  person- 
al estate  not  having  received  any  augmentation,  at  the  expense  of 
the  real  estate,  could  not  in  such  a  case  be  considered  as  a  debtor 
to  it ;  and  this  held  equally  whether  the  testator  was  seised  in  fee 
simple,  or  for  a  less  estate,  in  the  lands  charged.  This  was  the  true 
principle  of  all  the  cases  determined  on  the  subject.  The  circum- 
stance of  the  testator's  having  been  personally  liable  was  often 
mentioned,  as  the  ground  of  decisions  which  have  du^ected  the 
application  of  personal  estate  in  exoneration  of  real ;  but  there 
were  many  cases  in  which  courts  of  equity  had  refused  to  direct 
personal  estate  to  be  so  applied,  though  the  testator  had  entered 
into  covenants,  or  other  personal  engagements,  to  pay  the  debt 
for  which  the  real  estate  had  been  pledged  by  his  ancestors,  or 
those  through  whom  be  claimed.  Each  of  these  principles, 
however,  would  exempt  the  personal  estate  of  H.  Lawson  from 
being  applied  towards  discharging  this  mortgage  upon  the 
Cramlington  estate,  which  was  contracted  by  his  father,  unless 
the  will  of  H.  Lawson  required  it  to  be  so  applied. 

2dly.  There  was  no  express  mention  made  of  the  debt  in  H. 
Lawson's  will,  nor  any  clause  that  a£Forded  a  proof  that  he  con- 
sidered it  as  his  debt.  The  testator  created  a  fund  for  the  pay- 
ment othis  debts,  legacies,  and  funeral  expenses ;  but  to  apply 
that  fund,  or  any  part  of  it,  in  discha]:ge  of  the  mortgage  debt, 
would  *be  to  dispose  of  it  for  the  payment  of  a  debt  which  eer- 
tainly  was  not  hU  debt,  in  contemplation  of  law.  The  decree 
was  affirmed. 

36.  Where  a  person  only  purchases  an  equity  of  redemp* 
tion,  his  personal  estate  will  not  be  applied  towards  payment  of 
the  mortgage  money. 

37.  Thus  it  is  lud  down  by  counsel  in  the  year  1681,  as  a 
doctrine  fully  established  in  Chancery,  that  where  a  person  pur« 
chases  an  equity  of  redemption,  in  that  case,  atthough  he  pur- 
chases the  land,  subject  to  the  debt  due  on  the  mor^;age,  and 
must  hold  the  lands  subject  to  such  debt,  yet  that  debt  could 
never  charge  his  person^  nor  did  it  in  any  sort  become  his  own 
proper  debt. 

38.  John  Aynesley  purchased  an  estate  from  William  Ay- 
nesley,  which  was  subject  to  a  mortgage  for  S,000/.  :  not  having 
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paid  it  off,  he  devised  the  lands  together  with  other  real  estates, 
but  subject  nevertheless  to  the  payment  of  all  his  debts,  to  his 
son,  in  strict  settlement 

The  question  was,  whedier  the  personal  estate  of  John  Aynes- 
ley  should  be  applied  in  dischai^e  of  this  mortage. 

Lord  Thurlow  said,  this  case  was  exactly  the  same  with  that 
of  Rochfort  V.  Belvedere,  5  Brown's  Pari.  Ca.  299.  where  the 
House  of  Lords  decreed  that  the  personal  estate  was  liable  to 
the  payment  of  the  mortgage  ;  but  notwithstanding,  he  said  he 
was  of  a  different  opinion.  The  personal  estate  never  was  lia- 
ble, nor  was  the  party  ever  liable,  to  an  action  for  recovery  of  Ancaator  t. 
the  money ;  and  therefore  it  ought  not  to  be  applied  in  payment  ^tj*y ^4 
of  the  mortgage. 

f     39.  A   covenant  from  the  purchaser  of  an  equity  of  redemp- 
|tion  for  payment  of  the  mor^;age  m^ney  will  not  make  his  per- 
sonal estate  liable  in  the  first  instance. 

*40.  Mr. '  Leigb,  the  testator,  had  purchased  several  estates         *  1S8 
subjec^to  mortgages  ;  with  regard  to  one  of  which,  he  entered  Forreiter 
into  a  covenant  for  payment  of  the  mortgage  money,  for  the  ^j'^^^^' 
purpose^of  indemnifying  a  trustee  ;  and  as  to  another,  which  9  P.  Wmi. 
was  a  part  only  of  an  estate,  subject  to  a  mortgage,  upon  split-  ^^' 
ting  the  incumbrance,  both  parties  covenanted  to  pay  their  re- 
spective shares,  and  to  indemnify  each  other. 

Lord  Hardwicke  thought  these  covenants  would  not  have  the 
effect  of  making  the  mortgages  personal  debts  of  the  testator, 
they  having  been  entered  into  for  particular  purposes  ;  and  de- 
clared his  opinion  acconfingly  in  the  decree.  Unlcsi  the 

41.  Where  it  appear^  to  have  been  the  intention  of  the  pur-  Parrhater 
chaser  of  an  equity  of  redemption  to  make  the  debt  his  own,  9^^^* 
there  hispersonsJ  estate  will  be  applied  in  payment  of  the  money  own. 
due  upon  it 

42.  A  person  agreed  to  purchase  ^n  estate  which  was  in 
mortgage  for  901.,  of  which  he  covenanted  to  pay  86i.   to  the 
mortgagee,  and  4l.  to  the  owner  of  the  estate.     The  purchaser  FreemaD, 
died,  and  the  question  was  whetlier  the  heir  at  law  was  entitled  ^^^  ^  ^^* 
to  have  the  money  paid  out  of  the  personal  estate  of  the  purcha- 
ser. '1 

Lord  Hardwicke  was  o(  opinion  that  he  was.  1st  It  was  an 
express  contract  to  pay,  and  the  representative  of  the  mortgagor 
might  maintain  an  action  for  the  money  ;  and  so  might  the 
mortgagee  oblige  the  mor^agor  to  let  him  make  use  of  his  name  \ 
to  recover  the  money.  This  was  as  strong  a  case  as  could 
well  come  before  the  court. 

2dly.  It  being  agreed  to  be  part  of  the  purchase  money,  the  WariD^  t. 
heir  would,  if  there  was  nothing  more  in  the  case,  be  entitled  ^^f^^^'^Y^*' 
have  the  money  paid  out  of  the  personal  estate,  as  where  one'  ozfont  ^ 
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▼•  ^o<^i^^7;    articles  to  purchase  an  estate,  and  dies  before  the  purchase  is 

14  V6B.  4l7»  1    A     1 

completed. 
'^189  *43.  Where  a  wife  joins  with  her  husband  in  a  mortgage  of 

H  ^'^If^^d  ^^d  ^^^  estate,  and  the  money  is  applied  for  the  husband's  benefit, 
%tfe.  the  personal  estate  of  the  husband  will  be  first  applied  in  paj. 

ment  of  the  mortgage. 

44.   Lord  Huntingdon  and  his  first  wife  joined  in  a  mortgage 

Huntingdon    for  a  term  of  years  of  her  estate  for  4,600/.,  by  the   execu- 

don  1  Ab5*    tion  of  a  power  of  appointment,  to  pay  for  the  place  of  cap- 

Eq.  62.  t        tain  of  the  band  of  pensioners,  for  Lord  Huntingdon,  who  prom- 

Ca.  1.^^  *       ^^  t^  repay  the  money  out  of  the  profits  of  the  place  or  other* 

wise.     The  mortgagee,  together  with  the  Earl  and  Countess, 

assigned  the  mortgage,  subject  to  a  proviso,  that  if  the  Earl  or 

Countess,  or  either  of  them,  should  pay  the  money  and  interest, 

the  term  should  cease. 

The  Earl  afterwards  paid  off  the  mortgage,  and  procured  the 
term  to  be  assigned  to  a  trustee  for  himself. 

The  Countess  died,  and  the  Earl  having  married  again,  made 
his  win,  and  devised  the  mortgage,  with  all  other  his  personal 
estate,  to  his  executors,  in  trust  for  his  children  by  his  second 
wife.  The  son  of  the  first  wife,  who  became  Lord  Huntingdon 
upon  the  death  of  his  father,  filed  his  bill  to  have  the  term  assign- 
ed to  attend  the  inheritance,  which  had  descended  to  him  fitun 
his  mother* 

Lord  Keeper  Wright  declared  he  could  not  decree  for  the 
plaintiff,  but  upon  the  usual  terms  of  redemption,  on  payment 
of  principal,  interest,  and  costs,  and  discounting  profits. 
Anno.  1702.  The  plamtiff  appealed  to  the  House  of  Lords,  insbting  that 
he  was  in  effect  decreed  to  pay  the  mortgage  debt,  which  was 
wholly  a  debt  of  the  late  Earl,  created  to  serve  lus  paiticalar 
occasions,  and  never  was  in  any  shape  the  debt  of  the  late  Coon- 
tess,  nor  did  any  part  of  the  money  come  to  her  use  ;  besides 
*  190  *  the  Earl  covenanted,  in  the  mortgage  deed,  to  pay  and  satis* 

fy  the  mortgage  money  and  interest ;  and  this  covenant  being  in 
fact  performed,  the  term  ought  not  any  longer  to  have  been  kept 
on  foot,  unless  to  attend  and  protect  the  inheritance,  but  not  to 
charge  it.  That  the  appellant's  mother  being,  at  the  time  of 
making  this  mortgage,  tenant  for  life,  with  remainder  to  the  ap- 
pellant in  tail,  and  the  premises  being  her  own  inheritance,  the 
same  ought  not  to  be  charged  fartiier  or  otherwise  than  she 
agreed  and  consented  :  and  it  could  not  be  imagined  that  she 
agreed  to  charge  her  land  any  otherwise,  than  to  stand  as  a  se- 
curity for  the  money  which  her  husband  had  occasion  for,  and 
was  thereby  enabled  to  borrow,  and  to  be  exonerated,  when  he, 
the  principal  debtor,  should  pay  off  the  debt.    But  she  never 
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meant  to  make  any  absolute  gift  of  so  much  money  to  her  hus- 
band, or  that  her  estate  should  stand  niortgaged  to  him,  or  any 
in  trust  for  him,  for  that,  or  any  other  sum.  That  it  appeared 
by  proof  in  the  cause,  that  the  Earl,  in  order  to  gain  the  Coun- 
tess's consent  to  the  mortgage,  had  promised  that  he  would  Qai* 
off  the  money,  and  disehai|^e  the  land :  but  if  the  Earl  had 
made  no  such  pnnnise,  yet  he  ought  not,  in  conscience,  to  be 
deemed  a  mortgagee  or  incumbrancer  upon  the  estate,  for  hav- 
ing discharged  his  own  debt,  which  he  alone  was  liable  to  pay, 
and  to  be  sued  for  by  virtue  of  his  covenant :  and  it  was  not 
agreeable  either  to  reason  or  experience,  that  a  principal  debt- 
or, merely  by  paying  the  debt  he  owes,  should  become  a  creditor, 
and  chaise  his  own  surety  with  the  payment  of  the  debt,  by 
any  means  or  contrivance  whatever. 

On  the  other  side  it  was  contended,  that  the  late  Earl  was 
no  way  compellable  to  discharge  the  land  of  his  debt ;  nor  did 
the   Countess,  when  she  agreed    to  ^mortgage  the  premises  .  ^^* 

for  raising  the  4,5002.  desire  or  insist  on  any  covenant  or 
agreement  for  that  purpose  ;  but,  on  the  contrary,  by  the  as- 
signment of  the  mortgage,  it  was  expressly  agreed  that  on  pay- 
ment of  the  4,500/.,  the  term  should  be  assigned  to  the  Earl 
and  Countess*  or  as  they  or  either  of  them  should  direct.  That 
the  Earl  was  so  far  from  intending  to  exonerate  the  land,  by 
his  paying  off  the  mortgage  money,  that  he  not  only  took  care 
to.  have  the  mortgage  assigned,  and  kept  on  foot,  but  also  con- 
sidering himself  as  a  creditor  for  the  money  so  advanced,  he  con- 
stantly, after  the  death  of  the  Countess,  kept  regular  an  ex- 
act accounts  of  his  receipts  and  payments  relating  to  the  mort- 
gaged premises.  That  it  was  certainly  as  lawful  for  the  Earl 
to  lay  down  the  money,,  and  take  an  ass^^ment  of  the  mort- 
gage, as  it  would  have  been  for  any  other  perso^  to  have  done  ; 
and  therefore  it  was  but  reasonable  that  he  should  have  the  like 
benefit  thereof,  to  reimburse  what  he  paid  for  such  assignment, 
as  a  stranger  might  have  had  :  and  since  the  Earl  had  thought 
fit  to  leave  the  money  due  on  Ais  mortage,  as  a  provision  for 
his  six  younger  children  who  had  very  slender  fortunes,  and  a 
narrow  subsbtence,  it  was  hoped  that  there  would  appear  no 
ground  or  reason  to  reverse  or  alter  tbe  decree. 

It  was  ordered  and  adjudged,  that  so  much  of  the  decree 
as  was  complained  of  should  be  reversed,  and  that  the  premises 
in  question  should  be  discharged  from  the  demands  of  the  res- 
pona^its,  and  the  term  assigned,  as  the  appellant  should  di- 
rect 

45.    Mr.  Alexander  and  his  wife,  who  was  the  daughter  I^ocockr. 
and  heir  of  one  Dayly,  made  a  moi^tgage  of  the  wife*s  estate.  ^^» '  ^•"^ 
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The  husband  covenanted  to  pay  the  money,  hut  the  equity  of 
redemption  was  reserved  to  them  and  their  heirs.  Mr.  Alex- 
ander^  *the  husband,  died,  and  made  the  defendant  hb  execu- 
tor,  the  wife  surviving.     After  a  decree  to  account. 

The  question  was  upon  exceptions  to  the  Master's  report, 
whether  the  mortgage  money  should  stand  charged  upon  the 
land,  or  the  land  be  exonerated  out  of  the  husband's  personal 
estate.  Per  Chir. — The  husband  having  had  the  money,  is  in 
equity  the  debtor,  and  the  land  is  to  be  considered  but  as  an 
additional  security  and  so  decreed  it ;  according  to  the  judg- 
ment in  the  House  of  Peers,  in  the  case  of  Lord  and  Lady 
Huntingdon. 

46.  The  wife  joined  with  her  husband  in  a  fine  to .  raise  400/. 
out  of  her  own  estate,  for  the  use  of  her  husband,  to  equip  him 
as  an  officer  in  the  army. 

The  question  was,  whether  the  husband's  personal  estate 
should  be  applied  to  exonerate  the  mortgage. 

Per  Cur. — ^The  wife  subjected  her  estate  to  supply  the  wants 
of  her  husband ;  it  must  be  taken  to  be  a  debt  due  from  the  bus* 
band,  and  to  be  paid  out  of  hb  personal  estate  if  he  be  able ; 
but  all  other  debts  should  be  first  paid. 

47.  Lord  Hardwicke  has  said — ^*  Suppose  a  husband  has  a 
mortgage  upon  his  estate,  ^nd  a  wife  joins  with  him  in  charg- 
ing her  own ;  if  she  survives  him,  though  her  estate  is  liable 
to  the  mortgagee,  yet  in  this  court,  her  estate  shaU  be  looked 
upon  only  as  a  pledge,  and  she  is  entitled  to  stand  in  t)ie  place 
oif  the  mortgagee,  and  to  be  satisfied  out  of  her  husband's  estate.'^ 
,  48.  But  where  money  is  borrowed  on  the  wife's  estate^  part- 
ly |o  pay  her  debts,  and  partly  for  the  husband's  use,  the  hus- 
band will  not  be  required  to  indemnify  his  wife's  estate  against 
any  part  of  it. 

49.  On  a  bill  to  have  a  sum  of  1,100/.  paid  by  the  defen- 
dant, as  having  been  borrowed  by  him  on  the  ^security  of  bis 
late  wife's  estate.  Lord  Hardwicke  said,  the  general  rule  was, 
that  where  the  husband  borrowed  a  sum  of  money  for  his  own 
use,  and  the  wife  joined  in  a  mortgage  of  her  jointure  for  repay- 
ment of  it,  her  estate  should  be  a  creditor  on  the  husband  for 
that  sum.  Bo  it  was  where  there  was  no  settlement,  and  the 
wife  mortgaged  her  estate  of  inheritance  to  raise  money  for 
the  husband.  But  there  was  no  instance  where,  at  the  dme 
of  such  mortgage  or  security  made,  if  at  the  same  time  a  set- 
tlement  was  made  either  before  or  after  marriage,  that  flie 
husband  was  cojisidered  as  answerable  to  the  wife's  estate,  for 
the  money  borrowed  ;  that  was  an  exception  out  of  the  general 
rule ;    otherwise  it  would  be  very  inconvenient  to  men  that 
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were  going  to  be  married  and  nine  times  in  ten  contrary  to  the  • 
intention  of  the  parties.  Besides,  in  this  case,  the  greatest  part 
of  the  money  borrowed  was  to  pay  o£Pa  debt  due  from  the  wife 
dum  sola  ;  and  it  was  against  equity  to  say  that  the  husband 
ought  to  indemnify  the  wife's  estate  against  that  debt.  The  bus* 
band,  it  was  said,  was  liable  to  the  wife's  debts  contracted  before, 
marriage  ;  and  so  he  was  ;  but  if  he  was  not  sued  in  her  life- 
time, he  was  not  liable  even  at  law,  unless  she  had  a  separate  al- 
lowance, and  left  any  thing  behind  her,  which  he  possessed  as 
her  executor. 

It  wa»  said,  part  of  this  money  was  paid  to  the  husband  and 
wife,  not  in  order  to  dischai^e  the  wife's  debts,  but  to  the  bus  - 
band's  use  ;  that  payment  to  the  husband  and  wife  was  pay- 
ment to  the  husband  :  the  court  would  not  however  set  up  two 
presumptions,  but  adhere  to  one  only.  As  the  greater  part 
was  manifestly  not  intended  to  be  accounted  for  by  the  husband, 
to  the  wife's  estate,  so  he  should  take  it  that  the  rest  was  not 
It  wa«  said  the  husband  gave  bond  *for  payment  of  the  money,  *  194 

and  performance  of  covenants  ;  that  the  creditors  might  have 
sued  him  on  this  bond,  and  then  he  must  have  come  as  plaintiff 
flpothe  Court  of  Chancery,  to  be  repaid  out  of  the  wife's  es- 
tate, which  the  court  would  not  have  done  ;  and  there  was  no 
more  reason  for  it  then  ;  and  he  was  of  opinion  the  court  would 
have  relieved  him.  Therefore  decreed  the  defendant  only  to 
keep  down  the  interest  for  life,  &c. 

[  50.  If  however  it  appear  not  to  have  been  the  intention  of 
(the  wife  to  stand  as  a  creditor  for  the  mortgage  money,  the 
biu»band*s  personal  estate  will  not  be  liable. 

A  bill  was  filed  by  the  widow  of  WilUam  Clmton,  to  have  ^^^^^  T- 
her  estate  exonerated,  by  the  estate  of  her  husband,  from  a  3Bro.B.90l. 
mortgage  made  by  the  husband  and  plaintiff,  for  which  he  re- 
ceived •  the  money.  The  facts  were,  that  in  1746  the  plaintiff 
intermarried  vnth  William  Clinton,  who  was  then  in  indifferent 
circumstances,  and  received  from  her  father  a  proper  fortune. 
In  1 763,  she  became  entitled  to  some  real  estates,  and  in  or- 
der to  raise  money  for  her  husband,  she  joined  with  him  in  a 
mortgage  of  those  estates.  After  the  death  of  Clinton  the  plain- 
tiff filed  her  bill  to  have  her  estates  exonerated,  to  which  the 
devisee  of  the  personal  estate  and  executor  of  her  husband  put  in 
an  answer,  in  which  they  contested  the  plaintiff's  right,  on  the 
ground  that  it  was  a  voluntary  gift,  by  the  plaintiff  to  her  hus- 
band, in  order  to  enable  him  to  complete  a  purchase  which  had 
been  made  at  her  request ;  and  that  upon  settling  some  accounts, 
ihe  matter  respecting  the  mortgage  had  been  fully  entered  into, 
on  which  occasion  the  plaintiff  admitted  she  had  been  advised  to 
Vot.  U.  63 
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claim  the  mortgage  money,  but  had  relinquished  that  idea,  uad 
did  not  desire  it,  and  promised  *to  discharge  the  same,  and  ac- 
cept the  provision  made  for  her  by  her  husband's  will. 

Lord  Thurlow  admitted  parol  eiddence  of  the  wife's  baring 
relinquished  this  demand  against  her  husband  ;'  and  dismissed 
her  bill. 

•  51.  Where  an  estate  in  mortgage  was  vested  in  a  person 
for  life,  with  remainder  to  another  in  fee,  the  rule  formerly  was^ 
that  the  tenant  for  life  should  pay  one  third,  and  the  remain- 
der-man two  thirds  of  the  money  due  on  the  mor^i^ge.  Bat 
where  the  mortgage  is  not  redeemed  during  the  life  of  the  tenant 
for  life,  the  person  in  remainder  cannot  compel  the  representa- 
tives of  the  tenant  for  life  to  cpntribute  towards  the  payment  of 
,the  mortgage  money. 

52.  If  a  tenant  for  life  of  an  equity  of  redemption  pays  off 
the  mortgage  money,  and  procures  the  term  to  be  assigned  to  a 
trustee  for  himself;  makes  improvements,  and  die«,  and  after- 
wards the  remainder-man  comes  to  redeem  ;  the  representatives 
of  the  tenant  for  life  shall  have  an  allowance  of  two  tlurds  of 
the  lasting  improvements,  but  nothing  for  the  other  third,  be- 
cause he  received  the  benefit  thereof  during  bis  life  i  nor  yA 
interest  be  allowed  during  the  life  of  the  tenant  for  life,  for  m 
iponey  paid  ;  for  he  was  bound  to  keep  it  down  during  bis  lite. 

53.  Where  a  person  who  is  tenant  for  life  of  an  estate  that  is 
mortgaged,  pays  off  the  mortgage  money,  his  personal  repie« 
sentatives  will  be  entitled  to  call  on  the  remainder-man  for  all 
the  principal  money  so  paid ;  but  where  a  tenant  in  tsdl  pap 
off  a  mortgage,  the  presumption  is,  that  this  was  done  in  exon- 
eration of  the  estate,  unless  th^  contrary  appear. 

54.  A.  tenant  in  tail  of  an  equity  of  redemption,  under  Us 
father's  wiH,  paid  off  a  mortgage  secured  ^on  the  estate,  by  a 
term  for  years,  but  did  not  procure  an  as«^^nment  of  tbe.teiiD, 
and  afterwards  devised  the  lands.  The  remainder-man  claim- 
ed the  lands,  the  estate  tail  not  being  barred,  dischaiged  of 
the  incumbrance. 

Lord  Hardwicke  held,  that  there  being  a  term  for  years  in 
the  mortgagee,  which  stood  out  in  point  of  law,  as  it  did  befoce, 
no  assignment  in  law  having  been  made  thereof,  none  of  the  par- 
ties before  the  court  had  the  legal  estate,  for  a  conveyance  of 
which  the  plaintiff  came;  therefore,  that  conveyance  mast 
be  upon  equitable  grounds.  So  ftir  as  it  appeared,  tenant  ia 
tail  p2ud  it  off  with  his  own  money :  be  might  have  taken  an 
assignment  of  the  term,  either  in  trust  to  attend  the  inheritanee, 
which  would  have  ended  the  question,  or  in  trust  for  himaeti^ 
his  executors  or  administrators ;  which  would,   notwithstand- 
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ing  the  remainder  over,  have  kept  this  incumbrance  on  foot  for 
the  benefit  of  his  personal  estate,  and  those  entitled  thereto :  or 
be  might  have  called  for  an  assignment  of  it  during  his  life,  if 
he  had  discovered  this  limitation  in  remainder,  that  it  might 
have  been  made  for  the  benefit  of  his  executors,  not  of  the  re- 
mainder :  but  his  not  doing  any  of  these,  clearly  proved,  that 
he  conceived  he  had  the  absolute  ownership  of  the  estate ;  and 
the  Court  could  not  decree  to  persons  claiming  this,  in  contra- 
diction  to  his  apprehension  and  intent,  a  conveyance  of  the  in- 
heritance, and  likewise  of  the  term,  without  making  a  satisfac- 
tion to  the  personal  estate  of  the  tenant  in  tail ;  as  that  would 
be  contrary  to  the  maxim,  that  he  who  would  have  equity,  must 
do  equity. 

The  plaintiffs  were  decreed  to  have  the  estate,  subject  to  the     ,., 
money  paid  by  the  tenant  in  tail,  in  discharge  of  the  mortgage. 

*55,  In  all  mortgages  it  is  expressly  stipulated  that  the  mort-  *  197 

gagor  shall  pay  interest  for  the  money  borrowed.  But  in  conse-  ^^  Int«re»t. 
quence  of  the  statute  12  Ann.  st.  2.  c.  16.  $  1.  all  assurances 
for  the  payment  of  any  principal  money  to  be  lent,  whereupon 
there  shall  be  reserved  above  five  per  cent.,  shall  be  utterly  void. 
And  Lord  Hardwicke  has  said,  that  if  a  mortgage  be  drawn  only 
for  five  per  cent.,  and  the  mortgagee  takes  six ;  it  would  be  void 
upon  the  word  take  in  the  statute. 

56.  By  the  statute  14  Geo.  III.  c.  79.  it  is  enacted,  that  all 
mortgages  which  shall  be  made  and  executed  in  Great  Britain, 
of  or  concerning  any  lands,  tenements,  hereditaments,  &c.  be- 
ing in  the  kingdom  of  Ireland,  or  in  any  of  the  British  colonies 
or  plantations  in  the  West  Indies,  to  any  of  his  majestjr's  sub- 
jects, and  all  bonds,  covenants,  and  securities,  for  payment 
thereof,  and  the  interest  thereof,  and  all  transfers  and  assign- 
ments thereof,  shall  be  as  good  and  effectual  as  if  the  same  were 
made  and  executed  in  the  kingdom,  bland,  plantation,  or  place 

where  the  lands,  &c.  severally  lie,  at  the  rate  of  interest  allowed  Tit  Zi.  c  26. 
in  those  places. 

57.  Interest  on  mortgages  is  due  de  die  in  diem ;  and  there-  WaJJlrkk% 
fore  if  a  person  be  entided  to  the  interest  of  a  mortgage  for  his  P*  Wma.  176. 
life,  with  remainder  to  another ;  his  executor  wiH  be  entitled  to    - 
interest  up  to  the  day  of  his  death. 

58.  It  has  been  usual,  where  the  interest  of  money  lent  on  p^.IncS[* 
mortgage  is  reserved  at  the  rate  of  five  per  cent.,  to  insert  a  pro-  i^- 

viso,  that  if  it  is  punctually  paid,  the  mortgagee  will  accept  of  pi^^^^r  ^. 

*  four,  or  four  and  a  half  per  cetU.,  which  is  allowed  to  be  good  ;  Vera.  316» 
but  where  the  interest  reserved  was  five  per  cent.,  with  a  provi-  M^ynt^s 
so  that  if  it  was  not  pud  within  two  months  after  *it  became  Atk.5i9. 

\  due,  it  should  be  raised  to  five  and  a  half  per  cent.,  and  the  in*         *  198 
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terest  was  not  paid  within  the  time,  the  Court  of  Chancaiy 
would  not  allow  the  mortgagee  to  recover  the  additional  half 
per  cenl, ;  because  it  was  in  the  nature  of  a  penalty,  and  there- 
fore relievable  in  equity.  D-  ^^  *  /•  ' 

59.  It  is  held  in  an  old  case,  that  where  money  was  lent 
upon  mortgage  at  five  per  cenL^  and  the  mortgagor  covenanted 
to  pay  six  per  cent,  if  he  made  default  for  the  space  of  six^ 
days  after  the  time  of  payment  ;  the  Court  decreed  that  from 
default  made  he  should  pay  six  per  cent.  ;  the  covenant  being-  the 
agreement  of  the  parties,  was  not  to  be  relieved  against  as  a 
penalty.  And  the  same  doctrine  was  held  by  the  House  of 
Peers  in  1725,  on  an  appeal  from  a  deCree  of  the  Court  of 
Chancery  of  Ireland.  It  does  not  however  appear  how  a  dis- 
tinction  can  he  made  between  the  creation  of  a  penalty  by  a  pro- 
viso or  by  a  covenant. 

60.  It  is  a  general  rule  that  interest  shall  not  be  allowed  upon 
interest ;  and  that  no  agreement,  entered  into  at  the  time  when 
a  mortgage  is  made,  will  be  sufficient  to  make  future  interest 
principal. 

61.  A  mortgagee  compelled  the  mortgagor  to  agree  that  the 
interest  should  be  turned  into  principal  at  the  end  of  every  six 
months. 

Lord  Hardwicke  relieved  the  mortgagor  ;  and  said  that  in- 
terest was  seldom  allowed  to  be  turned  into  principal,  except 
upon  the  advance^  of  fresh  money ;  and  even  then,  it  was  reck- 
oned a  hardship  upon  the  mortgagor,  and  an  act  of  oppression. 

62.  There  are  howeyer  several  exceptions  to  this  rule  :  1*» 
Where  the  mortgagee  assigns  over  the  mortgage  to  a  stranger 
bona  fide^  with  the  consent  of  the  mortgagor  ;  all  money  paid  by 
the  assignee  that  was  *due  to  the  mortgagee,  will  be  considered 
as  principal ;  and  the  assignee  shall  have  interest  upon  the  in- 
terest then  due,  and  paid  by  him,  as  well  as  upon  the  principal 
originally  lent. 

63.  Where  an  account  is  regularly  settled  between  the  par- 
ties and  signed  by  them,  it  will  carry  interest ;  because  in  such 
a  case  there  is  an  implied  contract  on  the  part  of  the  debtor  to 
pay.  And  all  contracts  to  pay  (says  Lord  Thurlow)  undoubt- 
edly give  a  right  to  interest  from  the  time  when  the  principal 
ought  to  be  paid, 

64.  Where  an  account  is  settled,  between  a  mortgagor,  and 
mortgagee,  by  a  Master  in  Chancery,  pursuant  to  an  order, 
and  confirmed  by  the  court,  interest  will  be  allowed  upon  what 
is  due,  from  the  time  of  such  confirmation,  even  though  part  of 
it  be  in  respect  of  costs.  " 
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65.  Where  the  Court  of  Chancery  enlarges  the  time  for  Or  Mttledby 
fhe  mortgagor,  that  is  a  favour,  as  be  would  otherwise  be  fore-  KbIUj  t. 
closed  :  and  it  is  but  just  and  reasonable  that  he  should  pav  Pl^^*^*   , 

r     '^  4Bfo.  Pari. 

tor  it.  C*.  495. 

66.  Thus  where  on  a  bill  to  foreclose,  principal,  interest,  ^  Ves.  471. 
and  costs  were  lumped  into  one  sum  by  the  Master  ;  and  it  was  tbeTime  iV* 
fa^d  that  if  the  mortgagor,  or  a  puisne  mortgagee,  prayed  Ion-  •nianced. 
ger  time  to  redeem,  they  must  pay  interest  for  the  whole  sum.       G0ii.*Moie-  * 

67.  In  the   case  of  infants,   interest  is  uot  generally  allowed  l«7,  S46. 
on  interest.     For  one  of  the  grounds  upon  which  interest  is  turn-  ^x^fed!* 
ed  into  principal  is,  as  a  punishment  on  the  mortgagor  for  the  s  Vern.  39s. 
nonperformance  of  his  contract^   which  ought  not  to  operate 

against  an  infant,  but  where  a  benefit  accrues  to  an  infant,  it 
is  otherwise. 

68.  J.    S.  mortgaged  his  estate  to  the  plaintiff   and    died,  ^ct^J^^fn 
leaving  the  defendant  his  daughter  and  heir,  *who  was  an  in-  i  Ab.  Eq. 
font,  and  had  nothing  to  subsist  on  but  the  rents  of  the  mort-  ^^'  ^  ^^^ 
gaged   estate ;  the  interest  being  suffered  to  run  in  currear  for 

three  years  and  a  half,  the  plaintiff  grew  uneasy  at  it,  and 
threatened  to  enter  on  the  estate,  unless  hiis  interest  might  be 
made  principal ;  upon  which  the  defendant's  mother,  with  the 
privity  of  her  nearest  relations,  stated  the  account,  and  the  de- 
fendant herself,  who  was  then  near  of  age,  signed  it 

The  account  being  adniitted  to  be  fair,  it  was  held  that 
though  regularly  interest  should  not  carry  interest,  yet  in  some 
cases,  and  in  some  circumstances,  it  would  be  injustice  if  inter- 
est should  not  be  made  principal ;  and  the  rather  in  this  case^ 
because  it  was  for  the  infant's  benefit ;  who  without  this  agree- 
ment would  have  been  destitute  of  a  subsistence.  ^ 

69.  All  persons  seised  in  fee  simple  of  lands  which  are  in  boood  to  p&y 
mortgage,  are  bound  to  pay  the  interest,  and  even  a  tenant  for  *" *®''"*'.  3^ 
life  may  be  compelled  by  the  persons  in  remainder  or  rever- 
sion to  keep  down  the  interest  of  a  mortgage. 

70.  But  where  a  person  is  tenant  in  tail  in  possession,  and  in 
receipt  of  the  rents  and  profits,  of  lands  which  are  mortgaged, 
with  a  remainder  over ;  if  the  tenant  in  tail  suffers  the  interest 
to  run  in  arrear ;  neither  the  issue  in  tail,  nor  the  remainder- 
man, can  compel  him  to  pay  the  interest  incurred  during  his 
possession.  For  in  such  a  case  the  courts  of  law,  as  well  as 
those  of  equity,  conaider  the  remainder' or  reversion  to  be  in  the 
power  of  the  tenant  in  tail.  Nor  will  the  personal  estate  of 
the  tenant  in  tail  be  liable,  after  his  death,  to  the  payment  of  the 
interest  accrued  in  his  life-time.  Chaplin  t. 

71.  A  person  made  a  mortgage  for  years;  then  Entailed  Cbapiio^sP- 
(he  estate  mortgaged  on  himself  and  his  heirs  *male  of  his  body,     "*•  V%m 
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remainder  to  his  brother,  and.  died  leaving  issue  an  infant  son, 
who  suffered  the  interest  to  incur  on  the  mortgage  for  several 
years,  and  died  just  before  he  came  of  age,  leaving  a  personal 
estate.  Whereupon  it  was  objected  that  the  executors  of  the 
infant  son,  seeing  their  testator  took  the  rents  and  profits  of 
the  estate,  ought  to  keep  down  the  interest ;  the  rather  for  that 
he  never  had  it  in  his  power  to  bar  the  remainder  by  a  recovery. 

Lord  Talbot  said  there  was  no  precedent  of  a  tenant  in  taO 
being  obliged  to  keep  down  the  interest  on  a  mortgage  :  a  ten- 
ant for  life  was  without  doubt  compellable  to  do  it ;  but  as  a 
tenant  in  tail  had  an  estate  which  might  last  for  ever,  and  the 
remainder  over  was  not  assets,  nor  regarded  in  law  ;  and  as 
such  tenant  in  tail  had  a  power  over  the  estate,  to  comnut  anj 
waste  or  spoil  thereon,  a  court  of  equity  had  never  enjoined 
him  to  keep  down  the  interest.  Wherefore  he  refused  to 
make  any  order  upon  the  executors  of  the  tenant  in  tail,  to  pay 
the  arrears  of  interest ;  though  it  appeared  there  was  near  20 
years'  interest  due  ;  and  though  the  tenant  in  tail  died  darisg 
his  infancy,  and  consequently  before  it  was  in  his  power  to  have 
barred  the  remainder  by  a  recovery. 

72.  It  was  however  determined  in  a  subsequent  case,  that 
although  a  tenant  in  tail  of  full  age  was  not  obliged  to  keep 
down  the  interest  of  a  mortgage,  for  the  benefit  of  the  remain- 
der-man or  reversioner  ;  yet  where  an  infant  was  tenant  b  tail 
of  lands  in  mortgage,  and  his  guardian  or  trustees  were  in  the 
receipt  of  the  rents  and  profits,  he  should  be  liable  to  the  pay- 
ment of  the  interest,  as  far  as  the  rents  and  profits  would  ex- 

Cruise,  cited       73.  Jane  Pitt  was  tenant  for  life,  with  power  to   chaiige  any 
2  A^k.  tn^'.     ^^^  ^^^  exceeding  4,000/.   on  the  estate,  *which  was  limited 
♦  202  *^  ^^^  ^^^  William  Pitt  in  tail,  remainder  to  the  right  heire  rf 
his  father.     Jane  Pitt  charged  the  estate  accordingly,  and  died. 
William  Pitt  died  without  issue,  and  under  age,  leaving  the  in- 
terest in  arrear. 

The  court  determined  that  W.  Pitt  being  an  infant,  his  guar- 
dian ought  to  have  applied  the  rents  and  profits  of  the  estate 
to  keep  down  the  interest ;  therefore  what  ought  to  be  done  by 
the  guardian,  should  be  considered  as  done  ;  and  consequently 
the  real  estate  discharged,  so  far  as  the  rents  and  profits  in  the 
life  of  the  infant  would  go  in  discharge  :  but  if  that  was  not 
sufficient,  it  was  to  be  an  incumbrance  on  the  remainder. 
Amesbary  ▼.  74.  If  a  tenant  in  tail  of  land,  or  the  husband  of  a  tenant 
VesT*??.  ^^  *^'>  P^y^  *^®  interest  of  a  mortgage  on  the  estate  tail, 
neither  he,   nor  any  person  in  his  place,  will  be  pennitted  to 
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set  up  that  as  a  fact  undone ;   but  the  remidnder-man  shall 
have  the  benefit  of  it. 

75.  In  consequence  of  the  principle  that  all  mortgages  are  Mortgage 
deemed  part  of  the  personal  estate,   it  is  now  fully  established  pa^bie'to 
that  the  money  due  upon  mortgage  is  to  be  paid  to  the  execu-  ^h«  Executor, 
tor  of  the  mortgagee,  by  reason  of  a  rule  of  equity  that  the  ^^^^  ^  g^- 
satisfaction  should  accrue  to  the  fund  which  sustained  the  loss.       ker,  i  Cba. 

76.  Where  a  person  having  a  mortgage  in  fee,  devised  all  rL.' 

his  lands  and  tenements  to  the  plaintiff,  and  after  giving  seve-  Littleton,'  3 
ral  legacies,  gave  all  the  residue  of  his  personal  estate  to  (leav-  ^^^  Ct.  6i. 
ing  a  blank  which  he  never  filled  up,)  whom  he  appointed  sole 
executor.  The  plaintiff,  as  devisee  of  all  the  lands  and  tene- 
ments, claimed  the  mortgage  money.  But  the  administratrix 
insisted,  that  by  the  rule  and  course  of  the  court,  where  lands 
were  mortgaged,  the  money  was  accounted  part  of  the  personal 
estate,  though  the  mortgage  *was  in  fee ;  even  where  the  mo-  *  203 

ney  was  made  payable  to  the  mortgagee  and  his  heirs.     That 
the  personal  estate  being  devised  to  the  executor,  was  a  good  ^V?**^  Iv 
declaration  that  it  should  go  to  the  executor,   though  void  as  a  Ca.  187. 
devise,  for  want  of  naming  an  executor,  and  consequently  be* 
longing  to  the  administratrix.     Decreed  accordingly. 

77.  It  has  been  stated,  that  in  all  cases  of  mortgages,  the 
money  borrowed  is  the  principal,  and  the  land  the  accessary : 

it  follows,  that  when  the  debt  is  dischai^ed,  the  interest  of  the  jnte,  c2.  f 
mortgagee  in  the  land  ceases  in  equity,  though  the  legal  estate  a:*oi«*  ▼« 
continues  in  him.  r^J*'*  i^ 

Johns.  Re]p. 
per  Spencer, 
J.  3m)  . 
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35.  But  a  Mortgagee  may  tack  a  judg- 
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42.  Where  a  Declaration  of  Trast  of 
a  Term  is  sufficient. 
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Section  1. 


♦  «06 


Mortgages  WHERE  there  are   several  mortgages  on  an  estate, 

paid  accord-   they  must  be  paid  according  to  the  priority  of  their  respective 
Priority.  "     dates ;  in  pursuance  of  a  rule  adopted  from  the  civil  law  :— 
Qui  prior  est  tempore^  potior  est  injure. 

'  2.  Where  a  clause  is  ^  inserted  in  a  mortgage  deed,  by  which 
the  lands  mortgaged  are  made  a  security  for  any  farther  sums 
which  shall  be  advanced  by  the  mortgiu^ee,  a  subsequent  loan 
will  be  considered  as  part  of  the  ori^nal  transaction,  and  will 
have  a  priority  *over  a  second  mortgage,  though  subsequent  to 
such  second  mortgage;  and  though  the  first  mortgagee  had 
notice  of  the  second  mortgage  at  the  time  when  he  made  the 
subsequent  loan. 

3.  A.  mortgaged  to  B.  for  a  term  of  years,  to  secure  a  sum 
7  ViD.  Ab.  52.  of  money  already  lent,  and  also  sucb  other  sums  as  B.  should 
afterwards  lend  or  advance  to  him.  A.  made  a  subsequent 
mortgage  to  C.  for  a  certain  sum,  with  notice  of  the  first  mort- 
gage ;  and  then  the  first  mortgagee,  having  notice  of  the  second 
mortgage^  advanced  a  further  sum.     The  quesdon  was,  upon 
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what  terms  the  second  mortgagee  should  redeem  the  first  mort- 
gage. 

Lord  Cowper  declared  the  second  mortgagee  should  not  re- 
deem the  first  mortgage  without  paying  all  that  was  due,  as  well 
the  money  lent  after,  as  that  before,  the  second  mortgage  was 
made  ;  for  it  was  the  folly  of  the  second  mortgagee,  with  notice, 
to  take  such  a  security. 

^  4.  Where  there  are  several  equitable  interests  aflfecting  the  2  P.  Wmi. 
same  estate,  they  will  also  attach  upon  it,  according  to  the  re-  ^^^* 
spective  times  at  which  th^y  commenced.     It  being  a  rule  of  the    ' 
Court  of  Chancery,  that  equity  follows  the  law. 

5.  Mortgages  are  however  not  preferred,  in  a  court  of  equi-  Bat  not  pre- 
ty,  to  statutes,  judgments,  or  recognizances  ;  but  each  of  these  totes,  Jadg-  * 
securities  takes  place  according  to  the  priority  of  |ts  date,  in  the  ments,  &c 
same  manner  as  in  a  court  of  law. 

6.  Sir  W.  Bassett  being  seised  in  fee  of  several  real  estates,  SySondi,^* 
and  indebted  to  several  persons,  by  mortgages,  judgments,  and  4  Bro,  Pari, 
otherwise  ;  devised  all  his  estates  to  trustees,  to  be  sold  for  the     ^ 
payment  of  his  debts  and  legacies; 

^Controversies  having  arisen  among  the  creditors,  concerning        -4^  206 
the  priority  of  their  respective  securities,  two  suits  were  institut- 
ed in  the  Court  of  Chancery,  where  it  was  decreed  that  the  mo- 
ney arising  from  the  sale  should  be  applied,  in  the  first  place,  to 
pay  the  mortgages,  and  in  the  next  place  the  judgment  and  stat-  * 
ute  creditors. 

The  persons  whose  judgments  were  prior  to  the  mortgages 
appealed  to  the  House  of  Peers,  insbting  that  they  ou^ht  to  be 
paid  their  several  debts  according  to  the  due  course  of  law  and 
equity  ;  that  their  securities  by  judgment  did  in  law  affect  the 
real  estate,  and  the  trust  thereof,  from  the  several  days  on 
which  such  judgments  were  signed,  without  the  aid  of  the  will ; 
therefore  ought  to  take  place  according  to  their  respective  prior- 
ities, as  well  on  equities  of  redemption,  as  on  legal  estates ;  more 
especially  in  preference  to  mortgages  which  were  not  in  being 
when  those  judgments  were  signed  ;  which  could  not  therefore 
take  from  the  appellants  any  security  that  was  before  legally  or 
equitably  vested  in  them  ;  or  render  their  judgments  in  any 
degree  less  effectual  than  they  were  at  the  respective  times  of 
signing  the  same. 

On  the  other  side  it  was  said,  that  the  equity  of  redemption 
of  the  testator's  estate  was  actually  mortgaged,  without  notice 
of  the  judgments,  and  before  the  same  were  extended  ;  that 
therefore  those  mortgages  ought  to  be  satisfied  before  them. 
That  in  a  court  of  equity  judgment  creditors  could  only  compel 
the  sale  of  an  estate  of  inheritance  for  their  satisfaction ;  if  that 

Vol.  II.  64 
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e^te  happened  to  be  in  mortgage,  it  was  not  reason^le  tbat 
the  mortgagees  should  be  decreed  to  convey  to  a  purchaser^ 
without  first  receiving  their  money. 

*  207  *It  was  ordered  that  the  appellants  should  be  let  into  a  aatis- 

faction  of  their  debts  according  to  the  priority  of  their  several 
securities. 
Legml  faicain-      7,  Where  incumbrances  are  all  merely  equitable,  a  mortgage 
fm^\o^^-  of  ^^  ^^g^I  estate  to  a  person  who  has  no  notice  of  such  incum' 
uitabie  ob«s.  brances,  will  give  such  mortgagee  a  priority  over  them.     But 
if  any  of  the  equitable  incumbrances  are  excepted,  that  circnia* 
stance  will  give  them  a  priority  over  those  that  are  not  except- 
ted. 
GibtoD,  Mu«      ^'  T.   Gibson  and  Co.  being  scriveners,  and  having  large 
B^P-  '^^^     sums  of  money  of  other  people's  in  their  hands,  had  lent  l^Ir. 
^  '  Stiles,  upon  a  mortgage  of  the  manors  of  Bremhill  and  Caden« 

ham  and  other  lands  in  Wiltshire,  several  sums,  which  in  1743 
were  reported  to  amount  to  above  50,0001.,  and  those  estates 
were  then  decreed  to  be  sold  for  payment  thereof.  Before  tibis, 
Gibson  and  his  partners  had  given  declarations  of  trust  to  sev- 
eral of  their  creditors,  who  had  money  in  their  hands,  assign- 
ing them  several  parts  of  the  mortgage  money  due  by  Mr. 
Stiles,  and  declaring  themselves  trustees  for  them  according  to 
their  respective  demands.  These  declaration^  of  trust  amount- 
ed ori^nally  to  27,900Z.,  of  which  S,000i.  was  to  be  paid  o«t 
of  8,5001.  due  to  Gibson  and  Co.  by  Sir  John  Eyles  upon  the 
manor  of  Gidea  Hall ;  and  the  remaining  25,9002.  out  of  Ae 
money  due  upon  Bremhill.  Gibson  and  Co.  were  reported  the 
^  best  purchasers  of  Bremhill  and  Cadenham,  the  first  at  50,O00L 

and  the  last  at  10,0001. ;  this  report  being  confirmed ;  by  lease 
and  release  in  1744,  Bremhill  was  conveyed  to  Gibson  and  Sut- 
ton, who  were  the  surviidng  partners  ;  Cadenham  was  conveyed 
to  a  trustee  for  them. 

*  208  *  Gibson  and  Co.  being  indebted  by  two  several  bonds  to  Mr. 

Pelham  in  23,5001.  and  interest,  and  to  Mr.  Winnington  in 
15,000/.  and  interest,  by  lease  and  release,  in  1744,  conveyed 
to  Mr.  Pelham  and  Mr.  Winnington  all  their  interest  in  Gidea 
Hall,  which  had  been  then  lately  conveyed  to  trustees  to  sdl, 
for  payment  of  the  debt  due  to  Gibson ;  and  also  conveyed  to 
them  the  manor  of  Bremhill,  and  other  lands  which  had  belong- 
ed  to  the  late  Mr.  Stiles,  with  a  proviso  for  redemption  upon 
payment  of  23,500/.  and  interest  to  Mr.  Pelham,  and  15,00OL 
and  interest  to  Mr.  Winnington  ;  but  in  the  deed  was  contained 
an  exception  of  an  assignment  and  declaration  of  trust  made  by 
Gibson  and  Co.  in  October  1735  to  John  Witham  for  7,0001. 
and  interest,  part  of  the  money  due  to  them  from  Stiles  od  the 
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security  of  Bremhill ;  another  to  Sarah  and  Benjamin  Lethui* 
Her,  of  18th  February  I74I9  for  5,5001.,  part  also  of  that  se- 
curity ;  another  to  Hinde  and  Pickard,  of  20th  of  February 
1741,  for  2,000/.,  as  part  also  thereof;  another  to  Ashby,  of 
8th  April  1742,  ibr  2,5001.  on  the  same  account ;  another  to 
Sarah  Lethuilier,  ol  2d  September  1742  for  2,0001.  part  of  the 
money  secured  upon  Gidea  Hall. 

The  manor  of  Gidea  Hall  was  afterwards  sold,  and  Mr.  Pel- 
ham  in  a  great  measure  paid  ofi'  out  of  the  purchase  money,  at 
was  also  Sarah  Lethuilier  her  2,0002. 

T.  Gibson  died  in  1744.  Sutton,  the  surviving  partner,  be- 
ing a  bankrupt,  and  there  being  a  considerable  deficiency  for 
payment  of  the  creditors,  the  plaintiff,  as  executor  to  Mr.  Win* 
nington,  brought  his  bill  for  a  sale  of  Bremhill,  and  the  other 
premises  comprised  in  the  mortgage  of  1744,  and  to  have  the 
priority  of  such  creditors  as  had  any  demands  on  the  mortgaged 
premises  settled. 

*  It  came  out  upon  the  answers  of  the  defendants,  that  there  0  {09 
were  several  other^  creditors  who,  previous  to  Mr.  Pelham  and 
Mr.  Winnington's  mortgage,  had  assignments  and  declarationfi 
of  trust  of  and  upon  the  mortgage  money  secured  by  BremhiB, 
most  of  which  were  prior  in  time  to  those  excepted  in  Mr.  Pel- 
ham  and  Mr.  Winnington's  mortgage. 

The  question  made  between  the  defendants  was,  whether  the 
excepted  and  unexcepted  creditors,  being  all  but  equitable  in- 
cumbrancers, under  their  several  declarations  of  trust  from  Gib- 
son and  Co.  were  not  to  be  satisfied  according  to  their  several 
priorities  ;  or  whether  those  excepted  had  not  gained  a  prefer- 
ence, by  the  notice  which  Mr.  Pelham  and  Mr.  Winnmgton 
had  of  their  demands;  for  Mr.  P.  and- Mr.  W.  having  the  le- 
gal as  well  as  an  equitable  estate  in  them^  it  was  allowed  that, 
till  alter  they  were  satisfied,  nothing  more  could  be  drawn  from 
them  than  the  sums  excepted  in  their  mortgage. 

Lord  Hardwicke. — The  bill  is  brought  by  the  plaintiff,  as 
representative  of  Mr.  Winnington,  for  a  satisfaction  of  his  de- 
mand out  of  thef^fSfrtgaged  premises,  and  if  those  not  sufficient, 
out  of  Gibson's  general  estate.  Next,  to  have  the  priority  of 
the  several  creditors  settled.  In  this  arises  a  question  between 
the  unexcepted  and  excepted  creditors,  in  the  conveyance  made 
to  Mr.  Pelham  and  Mr.  Winnington ;  whether  the  exception  of 
some  of  the  creditors  taken  tparnrnf  and  not  as  they  stood  in 
point  of  time,  will  give  them  any  preference  to  those  who  were 
iiot  excepted. 

Mr.  Stiles  was  seised  of  these  two  manors  of  Bremhill  and 
Cadenham,  and  having  borrowed  upon  a  mortgage  50,000{.  of 
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Gibson  and  Sutton,  scriveners,  they,  who  lent  their  clients' 
*  219         ney,  gave  ^thern  security  by  declarations  of  trust,  upon  the 

curity  which  they  had  themselves  from  Mr.  Stiles.  The  decla- 
rations of  trust  thus  given  by  them,  amounted  originally  to 
27,9001.,  of  which  2,000L  was  part  of  a  debt  from  Sir  John 
Eyles,  secured  on  Gidea  HaU.  Mr.  Stiles  being  dead,  GibsoE 
and  Sutton  being  reported  the  best  purchasers  of  Bremhill  and 
Gadenham,  and  having  got  in  the  legal  estate  in  May  1744, 
they  in  June  following  convey  these  premises  by  way  of  security, 
to  Mr.  Pelham  for  2S,5002.,  and  to  Mr.  Winnington  for 
15,0002.  payable  on  the  15th  of  December  then  next,  in  winch 
security  they  except  several  declarations  of  trust  upon,  and  as- 
signments of,  part  of  the  mortgage  money  secured  on  BremhiO, 
amounting  to  20,O00L,  and  one  of  2,0002.,  secured  upon  the 
money  due  from  Gidea  Hall.  Hence  it  is  clear  that  Mr.  Pel- 
ham  and  Mr.  Winnington  had  notice  of  these  incambrances, 
but  as  clear  that  they  had  no  notice  of  any  other.  After  this 
Gibson  dies,  and  Sutton  becomes  a  bankrupt ;  now  it  is  come 
to  be  a  question  between  their  creditors,  excepted  in  Mr.  Pel- 
bam  and  Mr.  Winnington's  securities  and  those  not  excepted ; 
whether  they  all  shall  stand  in  their  priority,  in  order  of  time ; 
,  or  whether  those  excepted  have  thereby  gained  any  preference 

to  the  others.  No  case  exactiy  similar  to  the  present  has 
been  cited,  and  I  wish  that,  all  being  equally  fair  and  honest 
creditors,  I  could  in  this  general  shipwreck  let  them  all  ia 
equally;  but  as  the  rules  of  the  Court  willnot  warrant  mem 
so  doing,  one  or  the  other  set  of  creditors  must  lose. 

The  questions  therefore  are,  1st,  How  the  right  stood  as  be- 
tween tiiemselves  before  the  conveyance  to  Mr.  Pelham  and 
Mr.  Winnington  1  2dly.  What  alteration  was  made  by  that  con- 
Teyance. 
*  211  ^As  to  the  first,  all  the  creditors  being  but  equitable  incum- 

brancers, and  none  of  them  having  a  better  right  to  call  for  the 
legal  estate  than  the  other,  the  rule  Q^i  prior  est  (empore,  pdkr 
est  in  jure,  must  have  place  between  them  ;  and  yet  they  bad 
left  it  in  the  power  of  Gibson  and  Sutton  to'ftve  a  preference  to 
any  one  of  them  they  pleased,  even  to  the  very  last  of  them,  by 
granting  him  the  legal  estate,  who  must  then  have  been  prefer- 

T't  ift.      s  ^^^  *^  ^  *^^  ^^^  *  ^^^  having  got  the  law  on  his  side,  and 
$»      ^       ^V^^  equity  with  the  others,  this  Court  could  not  take  the  ben- 
efit of  the  law  from  him. 

The  next  question  is,  whether  the  excepted  creditora  have 
gamed  any  preference  by  that  exception,  which  on  the  one  hand 
is  contended  to  be  notice  sufficient  to  Mr.  Pelham  and  Mr. 
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nington  to  make  them  trustees  for  such  excepted  creditors  ;  and 
on  the  other,  is  said  to  be  only  a  notice  to  them,  that  so  much 
and  no  more  was  to  be  drawn  out  of  their  estate,  but  that  they 
were  no  way  concerned  to  whom  the  money  drawn  from  them 
should  be  paid.  I  am  sorry  to  say  that  the  exception  has  the 
effect  of  making  Mr.  Pelham  and  Mr.  Winnington  trustees  for 
the  excepted  creditors  ;  because  I  heartily  wish  all  the  credi- 
tors could  come  in  equally  :  but  not  having  the  power  of  making 
it  so,  the  rule  of  the  Court  must  take  place. 

The  argument  used  for  the  excepted  put  the  unexcepted  cre- 
ditors to  a  dilemma.  We  are,  say  they,  prior  to  Mr.  Pelham 
and  Mr.  Winnington,  who  are  prior  to  you,  consequently  we 
must  be  prior  to  you  too.  Had  this  been  a  conveyance  with  a 
covenant  from  Mr.  Pelham  and  Mr.  Winnington  to  pay  those 
creditors,  it  had  been  impossible  to  say  that  the  other  creditors 
should  have  any  benefit  of  that  covenant,   *but  Mr.  Pelham  and  *  212 

Mr.  Winnington  would  have  been  not  only  trustees  for,  but 
debtors  to,  those  whom  they  had  so  covenanted  to  pay  ;  or  had 
the  conveyance  been  to  trustees,  to  raise  money  by  sale  or  mort- 
gage to  pay  these  creditors,  and  then  to  pay  Mr.  Pelham  and 
Mr.  Winnington,  the  legal  estate  being  conveyed  for  their  bene- 
fit, would  have  given  them  a  preference.  Now  this  conveyance, 
though  by  way  of  mortgage,  to  Mr,  Pelham  and  Mr.  Winning- 
ton,  comes  very  near  a  conveyance  to  trustees  to  sell,  as  those 
creditors  could  only  have  remedy  by  a  sale  ;  for  having  no  legal 
estate  in  them,  a  decree  of  foreclosure  would  have  signified  noth* 
ing  to  them,  as  foreclosure  is  of  no  effect  but  where  the  party 
foreclosing  has^the  legal  estate.  The  question  therefore  turns 
upon  the  rules  of  the  Court  as  to  notice,  which  binds  the  con- 
science of  the  party,  as  to  the  right  of  another  party,  whereof 
he  has  notice ;  and  this  Court  always  raises  an  implied  trust 
from  that  notice.  So  Mr.  Pelham  and  Mr.  Winnington  hav- 
ing notice  of  these  excepted  creditors,  became  trustees  for  them, 
and  their  conscience  was  bound  as  to  those  creditors'  demands  ; 
but  could  not  be  so  as  to  other  creditors,  of  whom  they  had  no 
notice.  Upon  the  rules  of  the.  Court,  therefore,  I  am  of  opinion 
that  I  cannot  divest  the  excepted  creditors  of  the  right  they  have 
acquired  by  Mr.  Pelham  and  Mr.  Wilmington's  having  notice 
of  their  demands.  ^^^^  P^^ 

\    9.  It  has  been  laid  down  by  the  late  Mr.  Justice  Buller,  that  session  of  the 
where  a  second  mortgagee  is  in  possession  of  the  title  deeds,  that  T^^^  j[**" 
circumstance   will  entitle  him  to  a  priority  over  the  first  mort-  Priority, 
gagee  ;  because  where  a  person  lends  money  upon  mortgage,  ^oo^'**'*  ▼• 
without  requiring  the  delivery  of  the  tifle  deeds,  he  thereby  iofra.   ' 
enables  the  mortgagor  to  practise  a  fraud  upon  a  third  ^person.  *  21S 
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Treat,  of  Eq.  This  rulc  18  howevermuch  too  general ;  as  there  are  many 
^  4,  *  ^'  in  which  the  title  deeds  cannot  be  delivered  up  :    it  is  there- 

fore now  settled,  that  nothing  but  &  yoluntary,  distinct,  and  un- 
justifiable concurrenpe,  on  the  part  of  the  first  mortgagee,  to  the 
mortgagor's  retaining  the  title  deeds,  shall  be  a  reason  for  post- 

P.t«  T  Ru.-  ^^^  ^  priority. 

sell,  1  Ab.  10'  Thus  where  it  appeved  that  the  mortgagor  got  bade 

£q.  321.        the  tiOe  deeds  from  the  first  mortgagee,  upon  a  reasonable  pre- 
tence. Lord  Cowper  dismissed  the  bill  brought  by  the  second 
mortgagee  to  postpone  the  first 
Jemmeu  ^1*  ^'**   Fonblauque  mentions  a  case,  where  it  appearing 

Treat,  of  £q.  that  the  first  mortgagee  had  required^  and  was  assured  by  the 
B.  1.  c.  3.  #  4.  mortgagor  that  he  had  delivered  to  him  all  the  titie  deeds  ;  Lord 
Thurlow  held,  there  must  be  a  voluntary  leaving  of  the  deeds  to 
entitle  the  second  mortgagee  to  a  priority. 
Tourle  y.  ^  ^-  ^^  another  case  Lord  Thurlow  held  that  a  mortgagee 

Rand,  2  Bro.  of  a  reversion,  who  had  not  the  title  deeds,  should  not  be  post> 
R.  650.  poned  to  a  second  mortgagee,  whose  mortgage  was  made  afier 

the  mortgagor  had  come  into  possession,  and  who  had  got  the 
titie  deeds  ;  there  being  neither  fraud  nor  gross  negligence. 
Fiamb  v.  ^^*  ^^^  Basnett  hamg  deposited  the  title  deeds  of  an  eslate 

FUiit,  2         in  the  hands  of  Plumb,  to  whom  he  was  indebted,  afterwards 
432.^*^*        mortgaged  the  estate  to  Fluit,  to  whom  he  was  also  indebted. 
Basnett  having  become  la  bankrupt.  Plumb  filed  his  bill  against 
Fhiit  for  a  sale  of  the  estate,  and  to  restndn  the  defendant  from 
proceeding  at  law  to  recover  possesion  of  the  prenuses. 

The  circumstances  of  the  transaction  were  disputed.     The 
«  214  plaintiff  endeavoured  to  fix  the  defendant  with  ^actual,  notice  of 

the  deposits,  and  for  that  purpose  read  the  testimony  of  Basnett, 
who  swore  that  be  had  informed  the  defendant  of  the  depodt  of 
the  title  deeds,  before  the  execution  of  the  mortgage  ;  and  t]i» 
evidence  was  admitted  by  the  Court* 

Lord  Chief  Baron  Eyre  said — The  legal  estate  being  in  the 
defendant,  the  question  was,  whetiber  the  plaintiff  could  nuse  a 
trust  upon  his  estate,  so  as  to  gain  a  priority  for  his  own  de* 
mand.     It  was  fully  settied  that-  a  deposit  of  title   deeds,  as  a 
security  for  a  debt,  amounted  to  an  equitable  mortgage.     If  Ae 
plaintiff  could  prove  actual  or  constructive  notice  of  the  deposh 
in  the  defendant,  it  raised  a  trust  in  him  to  the  amount  of  that 
equitable  mortgage.     As  to  the  evidence  of  actual  notice,  the 
testimony  of  Basnett  alone,  unsupported,  and  opposed,  was  too 
weak  to  found  a  decree,  or  even  to  direct  an  issue  upon  ^ 
Swearing  to  the  fraudulent  intention  of  his  own  deed,  he  ccmU 
expect  littie  credit  in  a  court  of  equity.     A  great  deal  had    also 
been  sidd  about  constructive  notice,  which  he    took  to  be  in* 
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ito  nature  no  more  than  evidence  of  notice,  the  presumptions  of 
which  were  so  violent,  that  the  Court  would  not  allow  even  of 
its  being  controverted.  Thus,  if  a  mortgagee  had  a  deed  put 
into  his  hands,  which  recited  another  deed,  that  shewed  a   title  ^ 

in  some  other  person,  the  Court  would  presume  him  to  have  no- 
tice, and  would  not  permit  any  evidence  to  disprove  it.  The 
only  reason  that  could  raise  in  this  case  a  notion  of  constructive 
notice  was,  that  the  deeds  were  not  forth-coming.  But  was  it 
possible  that  this  circumstance  could  of  itself  be  notice  of  the 
hands  into  which  they  were  fallen,  or  the  purpose  to  which  they 
had  been  applied  1  At  the  utmost,  it  could  only  be  a  circum- 
stance of  evidence,  to  show  that  there  was  reason  for  *  further  #  215 
inquiry ;  but  being  unsupported  by  any  other  circumstances,  it 
proved  nothing. 

If  was  said,  no  man  would  advance  money  upon  an  estate 
without  seeing  the  title  deeds,  unless  with  a  fraudulent  inten- 
tion. He  wished  he  saw,  in  a  court  of  equity,  some  solid  dis^p 
tinction  established  between  a  consideration  which  was  an  old 
debt,  and  a  sum  advanced  de  tuwo.  There  certainly  was  a 
great  difierence.  In  the  one  case  the  creditor  jumped  at  any  se- 
curity he  could  get ;  he  took  the  deed  of  conveyance,  and  trust- 
ed to  get  the  title  deeds  afterwards.  But  till  such  a  distinction 
was. established,  it  was  difficult  to  apply  the  reasoning  which 
would  belong  to  it. 

The  person  who  took  the  legal  estate  without  the  deeds  in 
a  case  like  this,  appeared  to  him,  unless  there  was  fraud,  to 
be  less  blameable  than  he  who  took  the  deeds  without  the  es- 
tate. 

Upon  all  the  circumstances,  he  could  see  nothing  in  the  case 
that  amounted  to  constructive  notice. 

With  respect  to  the  general  question,  the  effect  of  leaving 
the  title  deeds  in  the  hands  of  the  mortgagor,  tiie  most  intelli- 
gible rule,  and,  in  his  opinion,  the  most  agreeable  to  justice, 
would  have  been  to  say,  that  if  a  man  took,  as  his  security 
for  his  mortgage,  a  single  deed,  and  left  the  other  deeds  in  the 
hands  of  the  mortgagor,  so  as  to  enable  him  to  commit  a  fraud, 
that  he  should  in  all  such  cases  be  postponed,  without  refer- 
ence to  the  quantity  of  pains  or  diligence  which  he  exercised 
to  obtain  the  deeds ;  for  whether  the  pains  were  more  or  less, 
die  mischief  was  the  same.  And  if  he  had  found  the  rule  so  laid 
down,  he  should  have  been  perfectly  satisfied.  But  it  had 
been  decided  otherwise  in  the  late  cases  ;  which  established  the 
nile,  that  nothing  but  fraud,  or  gross  and  voluntary  negligence  *  216 

*in  leaving  the  title  deeds,  would  oust  the  priority  of  the  legal 
claimant. 
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In  the  present  ease,  all  the  negligence,  or  all  the  activity  id 
the  world,  would  have  left  the  defendant  in  exactly  the  same 
Situation  in  which  he  then  was.  He  took  his  mort^gage  as 
the  only  security  he  could  get :  if  it  was  already  mortgaged^  be 
was  only  where  he  wa^  before.  He  seized  it  as  a  plank,  to 
save  something  ;  for  as  a  second  mortgage  it  was  worth  noth- 
ing. 

The  plaintiff  having  therefore  failed  in  making  out  his  case, 
either  by  aptual  or  constructive  notice,  and  the  general  jHnopo^ 
sitton  not  being  supported,  which,  if  established,  must  ^pply  to 
purchases  as  well  as  to  mortgages,  the  bill  must  be  dismiased 
with  costs. 
6  Vet.  190.  14.  Iq  a  subsequent  case  Lord  Eldon  said,  *^  The  doctrine 
at  last  is«  that  the  mere  circumstance  of  parting  with  the  ti- 
de deeds,  unless  there  is  fraud,  concealment,  or  some  aueh 
purpose,  or  some  concurrence  in  such  purpose,  or  that  gross 
negligence  that  amounts  to  evidence  of  a  fraudulent  intentioa, 
is  not  of  itself  a  sufficient  ground  to  postpone  the  first  mort- 
gage. I  agree  with  Chief  Justice  Eyre.  I  should  have  been 
glad  to  have  found  the  rule  established  in  the  Court  the  other 
way ;  at  the  same  time,  allowance  must  be  made  ^r  the  cases 
put  by  Mr.  Fonblanque,  of  joint-tenants  and  tenants  in  com- 
mon, cases  of  necessary  exception.  All  cannot  have  the  deeds ; 
therefore  if  the  rule  could  be  pressed  to  the  extent  to  which 
Mr.  Justice  BuUer  carried  it,  those  cases  must  be  excepted,  in 
which,  from  the  nature  of  the  titie,  tiie  deeds  may  be  honestiy 
out  of  the  possession.  With  that  exception,  such  a  rule  would 
'  avoid  a  great  deal  of  fraud  in  mortgage  titles ;  upon-  which 
the  observation  arises,  that  no  man  can  tell  when  he  is  perfectiy 
secure.  But  there  is  no  such  rule." 
*  217  *15.  It  should,  however,  be  observed,  that  where  a  second 

Eeertoo  mortgagee  has  got  possession  of  the  titie  deeds,  a  court  of  equity 
3P.  Wmt.  will  not  take  them  from  hun,  unless  the  first  mortgi^ee  pays 
^^'  him  his  money. 

M ^rf?^**'^*         16.  If  a  person  mortgages  his  lands  by  a  defective  convey- 
pK^red  to   Alice,  and  afterwards  mortgages  them  by  an  assurance  that  is 
a  second  ef-   good  and  effectual,  to  a  person  who  has  no  notice  of  the  defec- 
tive conveyance,  the  second  mortgage  will  prevail;    because 
that  carries  the  legal  estate:    and  equity  will  not  interfexe, 
where  both  parties  are  equally  innocent. 
OzwickT.  17.  Copyhold  lands  were  mortgaged,  but  without  a  surreor- 

5  Bact  Ab.      ^^^  >  ^^^7  ^^^  afterwards  mortgaged  to  another  person,  and 
43.  surrendered  to  him. 

The  Master  of  the  Rolls,  on  solemn  ailment,  dismissed  the 
bill  of  the  first  mortgagee  with  costs,  and  held  that  equity 


TUk  XV.  Mortgage.  Ch,  r.  $  17'-*1»«  151 

would  not  supply  the  defect  of  a  surrender  against  a  person  who 
came  in  by  title,  upon  surrender  of  the  same  premises. 

The  case  was  re-heard  before  Lord  Cowper,  who  was  of  the 
same  <q)inion  ;  and  took  this  difference,  that  when  there  are 
two  persons  that  have  equal  equity,  then  those  that  have  the  le- 
gal estate  shall  prevail ;  because  there  is  no  equity  to  take  from 
such  persons  the  title  that  they  have  gained  at  law. 

18.  But  if  a  person  mor^^ages  his  land  by  a  defective  con-  Bat  wsu  be 
reyance,  and  there  be  subsequent  debts,  which  did  not  original-  Bmidl^ebts 
iy  affect  the  land,  such  as  debts  by  bond,  there  die  defect  of  such  ^* 
conveyance  will  be  supplied^  in  equity,  agianst  incumbrancers 

who  afterwards  acquire  a  legal  title  to  the  land.  For  since  the 
subsequent  incumbrancers  did  not  orif^nally  take  the  lands  for 
their  security,  nor  had  an  intenti(«  to  affect  them,  when  aAer« 
wards  the  lands  are  affected,  and  they  come  in  under  the  per* 
son  who  was  obliged  in  ^conscience  to  make  the  security  good,  *^^ 

they  will  not  be  allowed  to  stand  in  his  place,  but  will  be  post- 
poned to  such  defective  conveyance. 

19.  Henry  Francis,  father  of  the  defendant  Henry,  in  consid-  Fnnci^* 
eration  of  400/.,  mortgaged  the  premises  by  feofiinent  in  fee  to  ^  ^^J^v 
the  plaintiff's  testator,  but  made  no  livery  thereon,  and  covenant-  ss.  6  £c. 
ed  fcM*  farther  assurance.    Henry  Francis,  the  father,  Jborrowed  ^^-  ^i* 
of  Burgh,  the  testator,  772.  on  bond,  and  promised  that  the 
mortgaged  premises  should  be  security  for  it     He  afterwards 

made  his  will,  -  and  thereof  appointed  his  son,  Henry  Francis^ 

executor.     Burgh  died,*  and  the  plaintiff  proved  his  wilL    The 

defendant,  Henry    Francis,  coni^ed    several  judgments   on 

bonds  entered  into  by  his  fisither,  namely,  seven  judgments  aa 

heir,  and  one  as  executor  to  his  father.     One  of  these  seven  .    • 

judgments  was  obtained  by  Hayman,  a  defendant,  in  Hilary 

Term  1670,  for  400/. ;  all  the  other  judgments  were  entered 

about  the  same  time. 

The  cause  was  heard  by  Lord  Keeper  Finch,  assisted  by 
Judge  Wild,  who  declared,  the  Court  was  fiiHy  satisfied  that  the 
plaintiff  oug^t  to  be  relieved,  and  the  said  judgments  oug^t  not 
to  incumber  th^  premises,  till  the  mortgage  money  was  fidly 
paid  ;  wherein  the  Court  did  not  ground  its  judgment  upon 
the  manner  of  obtaining  the  ju(%ments,  all  in  a  term,  and  most 
of  them  together ;  nor  on  the  special  way  whereby  the  heur 
charged  the  lands,  by  pleading  rUna  per  deeceM  ;  but  upon  the 
true  nature  of  the  ease.  The  Court  declared,  that  the  debt  due 
upon  nKHTtgage  did  originally  ehai^e  the  lands,  which  the  b<»id» 
did  not,  till  they  were  reduced  to  judgments  ;  and  it  ought  not 
to  be  in  the  heir's  power,  by  confessing  judgments,  to  charge 
the  hinds  in  prejudice  of  that  equity,  the  rather  because  of  the 
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covenant  for  farther  ^assurance.  And  though  the  mortgage 
was  defective  in  law,  for  want  of  livery,  yet  equity,  whicli  sup- 
plied that  defect,  charged  the  lands  ;  and  though  the  crediton 
had  no  notice,  yet  they  should  be  bound,  because  they  were  put 
in  no  worse  condition  than  they  ought  to  be,  viz.  to  be  postpon- 
ed to  the  mortgage.  Therefore  it  was  decreed,  that  the  defend- 
ant Henry,  the  heir,  should  convey  to  the  plaintiff  or  her  as- 
signs in  fee,  redeemable  on  payment  of  4001.,  and  die  premises 
to  be  held  quietly  against  the  phdntifi. 

30.  A.  surrendered  a  copyhold  estate,  by  way  of  mor^gagi^  for 
money  lent,  but  the  surrender  was  not  presented.  A.  became  a 
bankrupt ;  his  assignees  were  admitted  to  the  copyhold,  and 
brought  their  ejectment  to  obtain  possession  of  it  The  mort- 
gagee brought  his  bill  in  Chancery  to  be  relieved.  The  Court 
decreed  a  perpetual  injunction  in  behalf  of  the  mortgagee;  for 
though  it  was  said  that  the  creditors  of  the  bankrupt  were  equal- 
ly valuable  as  the  mortgagee,  and  having  the  title  at  law,  Aey 
ought  to  be  preferred  ;  yet  it  was  over-ruled,  because  the  odier 
creditors  of  the  bankrupt  did  not  lend  on  the  credit  of  the  land, 
as  the  mortgagee  did  ;  therefore  when  such  creditors  came  mh 
der  the  bankrupt  to  charge  the  land,  they  ought  to  stand  in  Ik 
place,  and  come  under  the  same  obligiation  of  conscience,  to  make 
good  the  defective  security. 

£1.  The  priority  of  payment  according  to  the  date  of  eadi 
mortgage,  or  other  incumbrance,  may  be  lost  by  any  firaud  or 
artifice  of  the  first  mortgagee,  in  concealing  his  own  mortgage, 
for  the  purpose  of  inducing  another  person  to  lend  money  on  tte 
same  lands.  For  in  such  a  case  the  Court  of  Chancery  wiD 
give  a  priority  to  the  subsequent  incumbrancer,  ' 

*2S.  A  person  who  was  a  counsellor,  having  lent  8^0001. 
to  A.,  upon  a  mortgage  in  fee  of  a  manor,  and  on  a  statute,  in 
the  penalty  of  I6,000{.  ;  was  afterwards  consulted  by  B.  as  to 
a  loan  of  2,0001.  to  A. ;  encouraged  him  to  lend  tbe  money,  and 
drew  the  mortgage  deed,  in  which  he  inserted  a  covenant,  that 
the  estate  was  free  from  incumbranced. 

Decreed  that  B.,  the  second  mortgagee,  should  have  a  pri> 
ority. 

33.  A  mortgagee  was  present  when  the  mortgagor  was  ii 
treaty  for  the  marriage  of  his  son  with  the  fi&ther  of  the  lady ; 
and  the  lands,  which  were  in  mortgage,  being  agreed  to  be  set- 
tled upon  this  marriage,  to  the  mtended  husband  for  life,  re- 
mainder to  the  wife  for  life,  reminder  to  the  issue  of  the  mar- 
riage ;  it  was  not  opposed  by  the  mortgagee,  who  fraudulently 
concealed  his  mort§^e,  and  at  the  same  time  privately  assured 
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the  father  of  the  young  man  that  he  would  tnidt  to  his  peraonal 
security. 

Decreed  that  the  son,  and  the  unue  of  the  marriage,  should 
hold  the  lands  quietly  against  the  mortgagee  and  his  heirs. 

24.  But  where  the  party  to  whom  the  fraud  is  imputed  was 
not  conusant  of  the  treaty^  nor  in  any  manner,  nor  for  any 
fraudulent  purpose,  confederating  with  the  party  practising  the 
fraud,  the  principle  does  not  apply. 

25.  Thus  if  a  person,  intending  to  advance  money  on  a  mort-  ^M*^**  ^* 
gage,  applies  to  a  prior  incumhrancer  to  know  whether  he  has  2  VenJ664» 
any  charge  on  the  estate  on  which  he  intends  to  lend  his  money,  f^*^^^  ^- 
and  he  denies  that  he  has  any  charge,  he  will  thereby  lose  his  3  T«rin°B. 
priority.     But  the  person  intending  to  advance  the  money,  or  ^i* 

his  agent,  must  inform  the  prior  incumbrancer  that  he  intends 
to  lend  money  on  the  lands ;  *for  the  prior  incumbrancer  is  not  ^  ^^ 

bound  to  answer,  unless  he  knows  of  such  intention ;  as  the  ques-  Momcu  ^* 
tion  may  be  asked  merely  to  satisfy  an  impertinent  curiosity.         1  Bro.  R.  63. 
^    26.  It  was  formerly  held,  that  if  a  mortgagee  was  witness  to  ^"TJ^^  ^-    .  ^ 
a  second  mortgage  deed,  it  would  gain  a  priority  to  the  second  ^^^J  v;*  ^  ^'  "^  /  ** 
mortgagee.     In  a  subsequent  case,  Lord  Hardwicke  is  reported  Murgatroyd, 
to  have  said;  he  did  not  think  the  bare  attesting  a  deed  by  a  per-  l^  ^"■* 
son  as  a  witness,  would  create  such  a  presumption  of  his  knowl-  WiUbrd  t. 
edge  of  the  contents,  as  to  affect  him  with  any  fraud ;  for  a  wit*  ^^^\ 
ness  is  only  to  authenticate  it,  and  not  to  be  privy  to  the  contents,  n^  ^  ^ ' 
And  in  a  modern  case  Lord  Thurlow  said,  **  I  do  not  leave  this  Cordiey,' 
as  a  case  which  I  should  determine  in  the  same  manner ;  for  a^  ^'^  ^  ^^' 
witness,  in  practice,  is  not  privy  to  the  contents  of  the  deed."      ofT   ki^ 
^    27.  It  has  been  already  stated,  that  if  a  purchaser,  without  mbM^aent 
>aiotice  of  any  incumbrance,  obtains  an  assignment  of  a  prior  ^^  P^^  ^^ 
^^statute,  judgment,  or  recognizance,  to  a  trustee  for  himself,  he 
^ay  by  that  means  protect  the  lands  purchased  from  any  mesne  Tit  fs.  c.  s» 
;:incumbrance.     Now,  as  loortgagees  are  considered  in  equity  as  ^  ^  l*^**  ^^ 
.-purchasers  pro  tanto,  the  same  doctrine  has  been  extended  to 
-^them ;  and  it  has  been  long  settled,  that  a  mortgagee  who  has 
\ advanced  his  money,  without  notice  of  any  prior  incumbrance,! 
^ay,  by  getting  an  assignment  of  a  statute,  judgment,  or  recog-' 
^nizance,  protect  himself  from  any  incumbrance  subsequent  to 
'^'such  statute,  judgment  or  recognizance,  though  prior  to  his 
^mortgage ;  that  is,  he  wiQ  be^owed  to  tack  or  unite  his  mort- 
'^5gage  to  such  old  security,  and  will  by  that  means  be  entitled  to 
recover  all  monies  for  which  such  i^ecurity  was  ^nted,  together 
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with  the  money  due  on  hia  mortgage,  before  the  prior  moitgip 
gees  are  entitled  to  recover  any  thing. 
*  222  *28.  One  Byddal  granted  a.rent-diarge  to  the  plaintiff  Hig- 

HinoQ  T.       gQij  •  afterwards  mortgaged  the  premiaes  to  one  Calamy.     The 
i^ha.*  assignees  of  Calamy,  after  his  death,  bought  in  a  juc^;ment  {ve- 

Ca.  149.  cedent  to  the  rent-charge.  The  plwitiff  exlubited  his  bill  to 
discoyer  what  estate  the  defendant  claimed ;  and  chaiged  diat 
Galamy  had  notice  of  the  plaintiff's  rent«charge,  belbre  h» 
mortgage.  The  defendants  pleaded  die  mortgage  to  Calamy  ; 
that  afterwards  hearing  of  precedent  incumbrances,  they  booght 
in  a  legal  title  precedent  to  the  plaintiff's  aild  offered,  that  if  Uie 
plaintiff  would  pay  all  due  on  the  mortgage,  and  on  their  new 
acquired  title  to  assign  fdl  to  him ;  if  he  would  not,  they  stood 
upon  it,  they  ought  not  to  discover  what  that  estate  was  they 
had  bought  in  ;  nor  ought  thebr  title  to  be  drawn  under  exanun* 
ation  in  equity.  And  by  way  of  answer  denied  that  to  their 
. .,  knowledge  or  belief,  Mr.  Galamy  had  any  notice  of  the  re- 
charge when  he  lent  his  money. 

On  debate  the  plea  was  allowed  by.Lord  Keeper  Bridgemaa. 

^wTm '      ^^'  0^^  English  mortgaged  the  manor  of  Wishat  for  1,OOW., 

1  Cbm.  afterwards  acknowledged  a  statute  to  die  mortgagee  for  800L 

Ca.  162.         jjg  mortgaged  the  same  lands  some  time  after  for  TOOL,  and 

lastly  mortgaged  them  to  one  Lee  for  200/.    Lee  had  no  notice 

of  the  former  incumbrances  when  he  lent  his  money  ;  but  hayiiig 

cbscoyered  the  mortgage  for  70QL  he  purchased  in  the  preceding 

mortgage  and  statute.     The  question  was,  whether  he  shooki 

by  that  means  protect  himself  against  the  mortgage  for  7001. 

Lord  Keeper  Bridgeman,  assisted  by  Lord  Ch.  B.  Hale  and 
Justice  Rainyford,  held  that  Lee  might  make  use  of  these  incum- 
brances to  protect  his  own  mor^^age,  as  he  had  both  law  and 
equity  on  his  side  ;  *for  first  he  had  the  legal  title,  by  haraig 
purchased  in  the  preceding  mortgage  and  statute ;  secondly,  be 
had  equal  equity  with  the  mortgagee  for  700{.  by  having  lent 
lus  money  without  notice  of  any  preceding  incumbrance.  Lord 
Ch.  B.  Hale  observed  that  this  point  had  been  determined  by 
the  Court  of  Exchequer  in  one  Shelley's  case.  Sir  H.  Finch, 
counsel  for  Lee,  cited  Primate  y.  Jackson,  Grove  v.  Grove,  and 
lirs.  Calamy's  case  ;  in  all  which .  the  Court  of  Chancery  had 
determined,  that  a  purchaser,  ov-  a  mortgagee  for  a  vahiabie 
consideration,  without  notice,  who  took  in  a  precedent  incum- 
brance, should  thereby  protect  his  estate  against  any  person 
?  kh^  V*  ^^^  ^^^  ^  mortgage  subsequent  to  the  first,  and  prior  to  the 
infra.  *  lAst  mortgage  ;  although  he  had  purchased  in  the  incumbrance 
after  he  had  notice  of  the  second  mortgage. 


22S 
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iO.  There  were  fint,  second,  and  third  mortgagees,  who  had  |^^**^*  ^' 
all  lent  their  money  without  notice.  The  third  mortgagee  hear*  i^vtra.  187. 
faig  of  the  two  fimner  aecwities,  bought  in  the  first  incumbrance, 
which  was  a  satisfied  Judgment.  It  was  strongly  insisted  on 
at  the  bar,  that  though  the  trade  of  buying  in  incumbrances  had 
been  formerly  countenanced,  yet  it  was  in  truth  a  thing  against 
conscience,  and  contradictOTy  to  many  established  rules  of  law 
and  equity. 

Lord  Keeper  North  said  be  wondered  the  counsel  laid  their 
Mulders  to  a  point  that  had  been  so  long  settled,  and  received 
as  the  constant  course  of  Chancery.  It  was  true  there  had 
been  strong  arguments  used  against  the  unreasonableness  of  this 
practice  ;  there  mig^t  be  likewise  strong  reasons  brought  for 
the  maintaining  of  it ;  and  so  was  at  first  a  case  very  disputa- 
ble :  but  being  once  solemnly  settled,  as  it  was  in  the  case  of  Haaket  y. 
Marsh  Y.  Lee,  he  would  not  now  suiBfer  that  point  to  be  stirred.  ||''^°^' 

*31.  The  plaintiff  was  a    jointress,  the    defendant  was  a       '  «  224^ 
mortgagee,  subsequent  to  the  jointure  ;  and  got  an  asngnment  jsimIoat. 
of  a -statute,  which  was  precedent  to  the  jointure,  but  was  satis-  l*^'^*"* 
fied,  and  extended  it  on  the  lands  mortga^^.    The  bill  was  to       ^"^' 
set  aside  the  extent,  for  that  tlie  statute  was  satisfied.     Whether 
the  statute  being  satisfied  should  protect  the  mortgage,  or  be  set 
aside   without  payment  of  the  mortgage  money,  was  the  ques- 
tion. ~ 

The  Master  of  the  rolls  (Sir  John  Trevor)  decreed,  that 
upon  the  plaintiff^s  paying  the  mortgage  money  with  interest  and 
costs,  the  defendants  should  assign  all  their  securities  to  the 
plaintiff ;  but  would  not  set  aside  the  extent,  without  payment 
of  the  mortgage  n^oney.  ~  •»' 

83.  The  plaintiff  lent  J.  S.  600/.  on  mortgage :  afterwards  j^^j^  ^  ^, 
discovering  that  the  estate  was.  pre-mortgaged  to  the  defendant,  2  v^iL  ^9! 
he  got  in  an  old  satisfied  inciunbrance,  and  brought  his  bill  to 
compel  the  defendant  to  redeem  or  foreclose.  It  was  objected, 
that  the  plaintiff,  as  between  him  and  the  defendant,  who  was  a 
purchaser^  ought  to  have  proved  the  actual  lending  and  payment 
of  the  connderation  money,  and  the  producing  the  deed,  or  an 
acquittance  was  not  sufficient—- £M  non  aUoeatur.  ; 

83.  A  creditor  by  judgment  cannot,  by  buying  in  an  old  ^^^^ '    ^ 
mortgage,  tack  it  to  his  judgment,  so  as  thereby  to  gain  a  pre-  Creditor  can-' 
ferenee  to  the  judgment,  over  a  subsequent  mor^ge ;  because  ^^.^^^.^' 
a  judgment  creditor  does  not  advance  his  money  upon  the  credit  paling,  Prec. 
of  the  cognizor^s  real  estate.  *"  ^*»*-  ^^^-  * 

\    84.  After  a  decree,  which  referred  it  to  a  Master  to  state  the  Brace  r. 
several  incumbrances,  and  their  priority,  affecting  the  estate    of  R°f '*•••  ^ 
Sir    W.    6.,    this    case  arose.— ^A  puisne  judgment  creditor'  2  p.  v^f  * 
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*  2S5  bought  in  the  first  mortage,  ^withoat  notice  of  the  seeoBJ 

mortgage,  when  he  lent  his  money  on  the  judgment ;  the  ques- 
tion was,  whether  this  puisne  judgment  creditor  riiould  tack  and 
unite  his  judgment  to  the  first  mortgage,  so  as  to  gain  a  prefer- 
ence on  his  judgment,  before  the  mesne  mortg^age. 

8ir  Joseph  Jekyll  held,  that  if  a  judgment  creditor,  or  creditor 
by  statute  or  recc^pnizance,  buys  in  the  first  mortgage,  he  diaD 
not  tack  or  unite  this  to  his  judgment,  &c.  and  thereby  gain  a 
preference  ;  for  one  cannot  call  a  judgment,  &c.  creditor  a  pur- 
chaser, nor  has  such  creditor  any  right  to  the  land ;  he  has 
neither  jtt9  in  re,  nor  ad  rem  ;  therefore,  though  he  releases  aU 
his  right  to  the  land,  he  may  extend  it  afterwards.  All  that  he 
has  by  the  judgment  is  a  lien  upon  the  land,  but  non  eofiffitf 
whether  he  ever  will  make  use  thereof ;  for  he  may  recover  the 
debt  out  of  the  goods  of  the  cognizor  by  fieri  fadasy  or  may  take 
the  body ;  and  then,  during  the  defendant's  life,  he  can  haveno 
other  execution.  Besides,  the  judgment  creditor  does  not  lead 
his  money  upon  the  immediate  view  or  contemplation  of  the  cog« 
nizor^a  real  estate,  for  lands  afterwards  purchased  may  be  ex- 
tended on  the  judgment ;  nor  is  he  deceived  or  defrauded  thou^ 
the  cognizor  of  the  judgment  had  before  made  twenty  mortgage! 
of  all  hb  real  estate  ;  whereas  a  mortgagee  'is  defirauded  or  de- 
ceived, if  the  mortgagor  before  that  time  mortgaged  his  land  to 
another. 

That  though  the  rule  of  equity  had  been  so  settled,  it  was  not 
however  without  great  appearance  of  hardship  ;  for  still  it'aecaa- 
ed  reasonable  that  each  mortgagee  should  be  paid  acconfii^  to 
his  priority,  and  hard  to  leave  a  second  mortgagee  without  r^n- 

*  226         ^^''  ^^^  might  know,  when  he  lent  his  money,  that  the   *Iand 

was  of  sufficient  vdue  to  pay  the  first  mortgage,  and  alao  Ub 
own  ;  to  be  defeated  of  a  just  debt  by  a  matter  inter  aUo9   aOMf 
a  contrivance  betwixt  the  first  mortgagee  and  the  third,   was 
tDtd  f  29.     S^^^  severity.    But  this  had  been  settled,  upon  solemn '  debate, 
in  the  case  of  Marsh  v.  Lee  ;  wherein  that  great  man  Sir  Mat- 
thew Hale  was  called  by  the  Lord  Chancellor  to  his  asnstance. 
Though  this  was  settled,  there  could  be  no  reason  to  carry  k 
farther,  to  a  case  rfot  within  the  same  reason  ;  to  a  case  where 
the  lender  of  the  money  did  not  advance  it  upon  the  imme&le 
credit  of  the  land. 
ButaMort.        35.  It  is  laid  down  by  Sir  J.  JekyU,  in  the  same  case,  thai 
tack  a  Judg-  u  &  mortgagee  lends  a  further  sum  to  the  mortgagor  upon  a  ju<^- 
^ent.  ji^ni  Qf  statute,  he  shall  retain  against  a  mesne  mortgagee^  tiB 

both  the  mortgage  and  judgment  or  statute  be  paid.  Becanaa 
it  was  to  be  presumed  that  he  lent  his  money  upon  the  atatnte 
or  judgment,  as  knowing  he  bad  hold  of  the  land  by  the  mort- 
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gage ;  and  in  confidence  ventured  a  fortber  sum  on  a  security  ^^^^  ▼- 
vhicby  though  it  passed  no  present  interest  in  the  lan<I,  yet  must  «.  3.  i  47.  * 
be  admitted  to  be  a  lien  thereon. 

36.  It  has  been  determined  by  SirW.  Grant»  that  where  BSji^^i'a 
there  was  a  first  and  a  second  mortgage,  and  the  mort|;agor  be*  V«f.  397. 
came  a  banlmipt,  the  first  mortgagee  was  entitled  to  tack  a  sub- 
sequent docketed  judgment,  though  no  execution  had  issued  at 

the  time  of  the  bankruptcy. 

37.  The  nature  of  outstanding  terms,  and  the  distinction  be-  Effect  of  nb« 
tween  terms  in  gross  and  terms  attendant  on  the  inheritance,  ll!°!°4^^.^ 

,  *'  pnor  I  arni 

havmg  been  already  explcdned,  it  will  be  sufiScient  here  to  state,  for  Yean, 
that  where  a  second  or  third  mor^agee,  who  advanced  his  mo-  ,p.^  ^^^  ^  ^ 
ney  without  notice  of  any  prior  incumbrance,  can  obtain  an  as-  f  33. 
signment  *of  an  old  term,  to  a  trustee  for  himself,  he  will  be  *  227 

thereby  enabled  to  retain  possession  of  the  legal  estate,  till  he  is 
repdd  aU  the  money  due  on  his  mortgage. 

38.  Although  a  term  has  been  asfflgned  upon  an  express  trust 
to  attend  the  inheritance ;  yet  if  a  subsequent  incumbrancer 
gets  an  assignment  of  it  to  a  trustee  for  himself,  it  will  protect 
him  against  all  mesne  incumbrances  ;  in  the  same  manner  as  if 
it  had  been  a  term  in  gross. 

39.  George  Willoughby,  the  plaintiff  Jane's  husband,  being  ^^Jmoa^'h. 
seised  in  fee,  subject  to  a  mortgage  term  for  years,  on  the  12th  by,  1  Term 
Nov.  1718,  in  consideration  of,  and  previous  to  his  marriage  R«P«''^63. 
with  the  plaintiff,  entered  into  articles  for  settiing  the  estate  to 

the  use  of  himself  for  life,  &en  for  securing  a  jointure  to  the 
plaintiff  Jane  of  S50L  per  anniun,  remsunder  to  the  first  and 
other  sons  of  the  marriage  in  tail  male,  reminder  to  George 
Willoughby  in  fee  ;  and  power  to  charge  the  premises,  by  deed 
or  will  with  3,0002.  for  younger  childrens'  portions. 

A  settlement  was  made  24th  March  1718,  in  pursuance  of 
the  articles  ;  and  17th  August  1718,  tiie  old  term  was  assigned 
to  Skylling  and  Popham,  upon  an  express  trust  declared  for 
Qeorge  Willoughby,  his  heirs  and  assigns,  to  attend  and  wait 
upon  the  freehold  and  inheritance  of  the  premises,  and  be  sub- 
servient thereto.  George  Willoughby,  24th  March  1750,  made 
bis  iviU,  amd  executed  his  power,  by  charging  his  estate  with 
S9OOOI.  for  his  youngerchildren ;  he  died,leavingthe  plaintiff  Jane 
his  widow,  the  defendant  Henry  Willoughby  his  eldest  son,  and 
three  daughters,  and  a  younger  son  Geoif;e,  co-plaintiffs  with 
the  mother.     The  plaintiff  Jane  being  entitled  under  the  settle- 
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'^  228  rnent  to  her  jointure  of  3502.  per  ^aimam,  and  Henry  beii^  tea- 
ant  in  tail/  be  suffered  a  recovery,  4eclariBg  the  use  to  trustees 
and'their  heirs,  upon  trust  neyertbeless  for  such  person  and  per- 
sona, and  such  estate  and  estates,  as  he  the  aaid  Henry  Wiil- 
oughby  should  by  deed  appcnnt ;  he  borrowed  8702.  of  his  moA- 
er,  and  by  an  app(Mntnient  mortgaged  the  estate  to  her  fjr  500 
years.  All  this  time  the  old  term  remained  in  Skylling  and 
Popham ;  but  15  June  1752,  Henry  borrowed  800L  df  the 
defendant  Jeffrey  Cripps,  and  for  securing  it,  mor^^aged  the 
premises  to  Cripps  in  fee.  The  same  day  Skylling,  the  survi^ 
ving  trustee  in  the  assignment  of  the  old  term  to  attend  the  ii^ 
heritance,  by  the  direction  of  the  defendant  Heniy,  angned 
that  term  to  the  defendant  Boote,  in  trust  to  protect  CiippA 
mortgage  of  the  fee. . 

It  appeared  by  evidence,  that  previous  to  the^  taking  of  Ais 
mortgage,  and  on  that  occasion,  Csipps  had  full  notice  of  the 
marriage  articles :  notwithstanding  which  he  took  a  covenant 
in  the  mortgage  deed  from  Henry  WiHougfaby^  that  the  preoh 
ises  were  free  from  all  incumbrances,  except  one  indenture  of 
assignment  of  the  old  termi  to  the  defendant  Boote,  and  the  said 
term,  and  tbe  mesne  assignment  thereof  in  the  said  last  aasigD- 
ment  mentioned ;  but  it  did  not  i^peat  that  Cripps  had  any  no- 
tice of  the  mortgage  made  by  Henry  to  the  plaintiff  his  mother. 
The  plaintiff  Jane  the  mother,  tc^ether  widi  her  daughlen 
and  younger  son,  brought  a  Inll  to  have  the  benefit  of  her  join* 
ture  under  the  marriage  settlement ;  alao  to  have  a  sale  of  the 
estate,  subject  to  her  3501.  per  annum  ;  and  out  of  the  monq 
arising  from  such  sale  to  be  paid  the  arrears  of  her  jointmc^ 
next  the  provision  for  her  daughters  and  younger  son,  and  tfaea 
her  moTtg^e.  of  870/.,  and  the  other  mcumbrances  ia  their 
order. 

«  2S9  *The  defendant  Cripps^  the  'puisne  mortgagee,  submitted  ihit 

the  plaintiff  Jane's  jointure,  and  the  younger  children's  per* 
tions,  should  be  preferred ;  but  insisled  that  his  mortgage  oog^ 
to  be  preferred  to  the  plaintiff  Jane's  mortgage ;  the  legal  es- 
tate of  the  prior  term  bring  vested  in  the  defendant  Boote,  his 
trustee;  and  he  being  a  purdiaser  by  his  second  mortgagi, 
without  notice  of  the  first :  on  this  princifde  diat  the  legal  es- 
tate oi  the  term  being  in  a  trustee  for  him,  he  had  both  law 
and  equity  on  his  side,  while  the  pldntiff  Jane  had  on^  an 
equity  as  against  the  term. 

Lord  Hardwicke— **  Two  questions  have  been  argued  at  Ae 
bar.  First,  a  general  question  whether  this  term  having  been 
assigned  to  Skylling  and  Popham  upon  an  express  trust  de- 
clared, to  attend  upon  the  freehold  and  inheritance,  and  be  &ttb- 
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servient  thereto ;  the  defendant  Cripps  could  in  equity  hare  had 
the  benefit  of  it,  to  protect  his  mortgage,  both  against  the  join* 
tore,  the  younger  children's  portions,  and  the  prior  mortgage  ; 
even  supposing  he  had  no  notice  of  them. 

**  Secondly,  A  particular  question,  whether  the  defendant 
Cripps  having  full  notice  of  the  marriage  settlement,  the  join- 
ture, and  portion,  and  consequently  not  being  entitled  to  the 
entire  absolute  benefit  of  the  legal  estate  of  the  old  term,  can 
be  preferred  to  the  plaintiff  Mrs.  Willongbby,  even  as  to  her 
mortgage  ;  or  must  come  in  only  according  to  his  priority  in 
order  of  time.  "" 

"  The  first  question  depends  upon  three  considerations :— ^ 
Ist  What  is  the  nature  of  a  term  attendant  upon  the  inheri* 
tance  1  2nd.  What  kind  of  grantee  or  owner  of  the  inheritance 
is  entitled  to  the  protection  of  such  a  term  ;  or  in  other  words, 
in  whose  hands  such  a  *term  shall  be  allowed  to  protect  the  in-«  *  SSO 
heritance  ?  Sd.  Against  what  estates,  charges,  or  incumbrances, 
the  protection  arising  firom  such  a  term  llhll  extend  t 

What  Lord  Hardwicke  said  respecting  the  two  first  of  these  Tit.  is.  c.  & 
points  has  been  stated  in  a  former  tide.  The  subsequent  part  *  ^* 
of  this  excellent  judgment  shall  therefore  only  be  here  tran* 
scribed. — The  third  consideration  is,  against  what  estates,  charg- 
es, or  incumbrances,  the  protection  arising  firom  such  a  term 
shall  extend  1  The  answer  to  this  question  may,  I  think,  be  laid 
down  very  generally ;  against  all  estates,  charges,  and  incum- 
brances, created  intermediate  between  the  raising  of  the  term, 
and  the  purchase.  But  here  I  desire  to  be  understood  to  take  ^ 
in  all  the  qualities  or  requisites  before  laid  down  ;  valuable  con« 
siderations,  bona  fides,  and  entire  fairness  ia  the  purchase^ 
freedom  jfrom  notice,  either  express  or  *  implied,  and  the  having 
of  the  first  and  best  r^^ht  to  call  for  the  legal  estate  of  the  term ; 
all  these  must  concur  to  warrant  this  protection.  And  here 
arises  the  distinction  whereupon  great  stress  was  laid  for  the 
plaintiff  in  this  cause,  and  which  was  much  laboured.  1st.  It 
was  admitted  that  this  will  be  so,  where  the  cid  term  is  standing 
out  in  the  original  mortgagee  or  grantee  of  it,  or  his  representa- 
tives, and  has  never  been  assigned  to  attend  the  inheritance ; 
but  that  where  it  has  been  so  assigned,  upon  an  express  trust,  it  ^^ 
shall  attend  the  first  limitations  of  the  inheritance,  and  all  the 
estates  derived  out  of  it ;  it  shall  protect  them,  as  here  the  uses 
of  the  marriage  settlement,  and  the  subsequent  purchaser,  with- 
out notice,  call  no  ways  gain  the  benefit  of  it. 

'*  2dly.  That  where  it  is  so  assigned  upon  an  express  trust 
to  attend  the  inheritance,  it  is  become  so  annexed  to  that  inherit 
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^  tSl  tance,  that  it  eatmot  be  severed  from  it^  *but  the  argument  b 
not  well  founded.  It  is  an  attanpt  to  establish  a  new  distmo 
tion  between  a  tenn  attendant  upon  the  mheritance  b j  ezprw 
declaration  of  the  trust,  and  a  term  so  attendant  by  constmc- 
tion  or  judgment  of  a  court  of  equity.  No  authority  or  prece- 
dent of  this  court  has  been  cited  to  warrant  tins  distinction ; 
and  the  only  case  where  any  thing  of  that  nature  appears  is  to 
the  contrary,  I  mean  that  of  Oxwick  and  Brokett,  in  1  Ah. 
£q.  335.  How  authentic  that  report  is  I  cannot  take  npon 
me  to  say,  for  the  decree  is  not  entered  in  the  register's  booi^ 
and  the  minutes  are  so  imperfect,  that  nothing  malenal  can  be 
collected  from  them  ;  except  that  there  was  an  assignment  of  a 
mortgage  term  to  attend  the  inheritance  in  the  case.  Let  ns 
tfien  exanune  the  ground  of  this  difference. 

-'*  First,  It  was  urged  that  where  a  term  appears  to  beas- 
rigned  expressly  to  attend  the  inheritance,  it  is  notice  to  a  pur- 
chaser or  mortgagee  that  there  are  some  limitations  of  the  inher- 
itance to  be  protecte^Tby  it ;  but  I  take  this  to  be  a  mistake. 
It  is  notice  of  nothing  but  that  there  is  an  inheritance  to  be  pro- 
tected, and  that  the  term  is  attendant  f  and  it  does  by  no  meaos 
imply  that  the  inheritance  is  setded  or  bound  by  special  liauta- 
tions  ;  for  a  satisfied  term  may  be,  and  often  is,  assigned  to  at- 
tend an  inheritance  in  fee  simple,  as  wcdl  as  fee  tail,  or  an  es- 
tate carved  out  by  particular  uses  and  limitations.  It  therefore 
gifes  notice  to  a  purchasei^  of  nothing  but  what  he  had  notiec 
of  by  the  deeds^  making  out  the  title  to  the  fee.  In  this  respect 
it  is  just  the  same  as  where  the  trust  to  attend  the  inheritance 
is  constructiye  or  implied.  Indeed  if  the  trust  be  declared  l» 
attend  the  freehold  and  inheritance,  as  limited  or  settled  by  anch 

*  232  *a  deed,  or  to  protect  the  uses  of  such  a  settlement,  as  is  sobm^ 

times  done,  that  will  be  notice  of  the  deed  or  settlement,  and 
oonsequehtly  of  all  the  uses  of  it ;  and  the  purchaser  is  bound  to 
find  them  put  at  bis  peril ;  and  I  look  upon  tUs  to  hare  beca 
the  ground  of  the  mistake. 

^  Secondly,  It  was  argued  that  a  term  expressly  assigned  to 
attend  the  inheritimce  is  so  connected  with  it,  diat  it  will  g9 
along  with  all  the  uses  and  interests  devised  out  of  that  inhm- 
tance,  for  a  valuable  consideration.  That  where  a  new  con- 
veyance is  made  of  it  for  a  valuable  consideration,  the  traat  of 
Hie  term  will  immediately  follow  it,  and  the  trustee  will  become 
a  titistee  for  &e  new  use.  That  so  if  was  heie  upon  the  first 
mortgage  made  to  the  pltuntiff,  Mrs.  Willoughby,  by  the  de- 
fendant  her  soft ;  and  the  surriving  trustee  Skylling  could  not 
alter  the  trust.  I  agree  that  it  will  be  sd  against  the  grantor 
in  that  new  conveyance  of  the  inheritance,  and  his  heira,  and  aB 
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persons  claiming  from  him  as  volimteen,  or  with  notice.  €k>  it 
is  in  all  cases  where  the  owner  creates  a  new  estate,  use,  or  in- 
cumbrance,  out  of  the  inheritance,  or  a  charge  upon  it ;  confess- 
es a  judgment  or  a  statute  staple^  &c.  The  trust  of  an  attend- 
ant term  is  affected  with  it,  in  like  manner  as  the  uiheritance  i% 
as  against  the  grantor  and  his  heirs ;  and  the  purchaser  or  in- 
cumbrancer will  receive  the  benefit  of  it  in  this  Court  But 
when  a  new  purchaser  for  a  valuable  consideration  comes  in 
without  notice,  and  with  all  the  qualifications  which  I  have  before 
mentioned,  and  gets  an  assignment  of  the  term,  he  comes  in,  in 
a  different  degree ;  and  as  be  is  innocent,  and  has  paid  or  giyen 
the  value,  and  has  got  the  law  with  him,  how  can  a,  court  of 
equity  take  it  from  him,  ^without  contradicting  all  their  rules  %  ^  2SS 
This  subsequent  purchaser  h^ng  no  notice,  stands  as  against 
die  prior  purchaser  or  incumbrancer,  but  in  the  common  case. 
'^  Thirdly,  It  was  objected  further  that  this  is  to  serer  the 
trust  of  the  term  firom  the  inheritance,  and  to  leave  the  title  of 
the  inheritance  to  go  one  way,  and  the  trust  of  the  term  another 
way.  That  this  was  not  in  the  power  of  the  owner  of  die  inher- 
itance, after  his  first  conyeyance,  nor  of  the  trustee,  nor  of  both 
joining  together.  It  is  not  necessary  here  to  enter  into  the  dis- 
cussion of  all  the  cases  wherein  a  term  once  attendant  upon  the 
inheritance  may  be  disannexed,  and  be  turned  into  a  term  in 
gross  ;  it  is  certain  that  it  -may  be  done  at  any  time  by  the  abso- 
lute owner  of  the  inheritance  ;  and  so  it  is  admitted  by  Serjeant 
Maynard  in  his  argument  of  the  Duke  of  Norfolk's  case  :  or  it 
^Soiay  be  made  to  become  a  term  in  gross  upon  a  ccmtingency,  ac- 
cording to  the  resolution  of  that  case.  But  here  is  no  questicni 
of  severing  or  disannexing,  for  the  defendant  Cripps,  the  second 
mortgagee  of  the  fee,  claims  the  term  as  attendant  upon  the  in- 
heritance m  him.  In  this  Court,  had  he  come  in  without  notice, 
be  must  be  considered  as  a  purchaser  of  it  pro  tamJtOt  by  his 
mortgage.  He  contracted  for  the  security  of  the  inheritance, 
and  paid  bis  money  for  it,  and  though  he  had  the  misfortune,  ig* 
norantly  and  innocently,  to  take  a  defective  title  to  that  inheri- 
tance, still  it  is  the  thing  he  bought,  and  demres  to  protect  If 
this  were  otherwise  it  would  prevent  every  puisne  mortgagee  or 
purchaser,  who  has  got  an  assignttent  of  an  attendant  term, 
from  making  use  of  it  in  his  defence.  The  argument  was  enforc- 
ed by  saying  that  it  will  put  it  in  the  power  of  a  trustee  of  such 
an  attendant  term  to  prefer  which  of  several  incumbrancers  he 
{leases,  by  assignii^  it  "^over ;  and  that  this  he  can  no  iioore  do,  ♦  234 

than  a  trustee  to  preserve  contingent  remainders  can  be  allowed 
in  this  Court  to  join  to  destroy  them.  But  this  reasoning  an« 
aweis  itseU;  for  I  take  it  to  be  just  upon  the  same  foot  as  the 
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ease  of  a  tmitee  to  preserve  contingent  remainders.  If  sueha 
trustee  join  in  a  conveyance  to  a  purchaser  for  a  valuable  con- 
sideration, and  the  purchaser  has  notice  of  that  trust,  the  latter 
is  affected  with  the  trusty  and  shall  be  decreed  to  reconvej 
the  estate  to  the  old  uses.  But  if  the  purchaser  comes  in  boM 
fidey  and  has  no  notice,  he  shall  retain  the  estate  ;  but  the  trus- 
tee shall  make  satisfaction  for  his  breach  of  trust,  in  destrojing 
the  contingent  remainder.  It  is  just  the  same  here ;  if  the  pu- 
isne purchaser  or  mortgagee  has  notice  of  the  prior  purchase  or 
incumbrance,  he  shall  not  avail  himself  x>f  the  assignment  of  the 
term,  but  shall  be  decreed  to  reconvey,  or  procure  it  to  be  re- 
conveyed*  If  he  had  no  notice  he  must  retain  it ;  but  if  the 
trustee  who  joined  in  the  assignment,  had  notice  of  such  prior 
purchase  or  incumbrance,  his  conscience  was  affected  by  the 
trust ;  it  was  a  breach  of  trust  in  him,  and  he  ought  to  be  de- 
creed to  make  satisfaction.  This  in  my  opinion  is  what  eqmty 
would  demand. 

'*  To  go  a  step  further.— Bee  to  what  an  extent  this  doctrine 
would.go,  if  it  were  once  admitted.  It  would  make  the  aasign^ 
ment  of  such  an  attendant  term  to  a  purchaser's  own  truster, 
named  on  hb  behalf,  to  protect  him  against  nothing.  The 
trust  arising  from  the  attendancy  -is  to  protect  ageonst  mesne  in- 
cumbrances ;  that  is  to  say,  mesne  between  the  creation  of  the 
term,  and  the  assignment  of  it,  or  the  use  that  is  made  of  it 
But  if  it  be  allowed  that  wherever  there  \b  a  conveyance  made, 
or  a  charge  or  incumbrance  created  upon  the  inheritance,-  for  a 
*  tSS  valuable  consideration,  *that  draws  after  it  so  much  of  the  trust 

of  the  term  (asit  reaUydoes)  and  that  therefore  a  puisne  par- 
chaser  or  mortgagee,  without  notice,  taking  an  aissignment  of  it, 
takes  it  still  bound  by  the  derivative  trust,  such  puisne  pur- 
chaser or  mortgagee  can  never  be  safe ;  and  whether  he  bad 
notice  or  not  Is  nothing  to  the  purpose  ;  for  by  this  doctrine  it  is 
still  open  to  all  the  prior  incumbrances,  in  the  one  case,  as  wdl 
as  in  the  other. 

*^  There  is  but  one  thing  behind,  which  deserves  to  be  takes 
notice  of  under  this  head.  It  was  said  to  have  been  the  gene- 
ral rule  amongst  conveyancers  in  makjung  marriage  settlements^ 
or  conveyances  upon  purchases,  where  they  &und  an  old  tenn 
assigned  upon  express  trust  to  attend  the  inheritance,  not  to 
disturb  it,  or  take  any  new  assignment  of  it  to  trustees  named 
by  the  purchaser,  but  to  rely  upon  it  as  it  is.  I  have  inquired 
of  a  very  learned  and  eminent  conveyancer,  and  cannot  find 
there  has  been  any  such  general  rule.  If  there  had,  I  confess 
it  would  have  been  very  material,  as  in  my  Lady  Radnor's 
case.     It  is  true  that  Mr.  John  Ward  of  the  temple,  who  was 
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considerable  in  that  branch  of  business,  has  declared  it  to  be 
his  opinion,  and  he  took  it  to  be  so.  But  how  far  he  practised  - 
it,  tion  cfmstiU  ;  and  if  he  did,  it  would  not  make  a  general  rule, 
which'  is  the  point  to  be  inquired  after.  To  reduce  it  to  reason, 
it  must  be  taken  with  a  distinction :  where  an  old  term  has 
been  assigned  upon  an  express  trust  to  attend  upon  and  protect 
the  inheritance,  as  settled  by  such  a  deed,  or  the  uses  of  such  a 
settlement,  described  or  referred  to  particularly,  as  it  some- 
times happens,  and  the  conveyancer  is  ^atbfied  that  those  uses 
of  the  inheritance,  have  never  been  barred  till  his  new  settlement 
or  purchase  is  made,  he  may  very  safely  rely  upon  it,  because 
*the  very  assignment  carries    notice  of  the  old  uses.     Nay,  *  2S6 

where  the  assignment  has  been  generally  in  trust  to  attend  the 
inheritance,  and  the  parties  approve  of  the  old  trustees,  they 
may  safely  rely  upon  it,  especially  in  the  cases  of  a  purchase  or 
mortgage,  where  the  title  deeds  always  are,  or  ought  to  be,  ta- 
ken in  ;  for  if  he  has  the  creation  and  the  assignment  of  the  tenn 
in  his  own  hands,  no  use  can  be  made  of  it  against  him.  Such 
instances  as  these  may  account  for  the  practice  in  many  cases, 
but  cannot  constitute  a  general  rule. 

'^  Much  was  said  under  the  head  of  inconvenience,  danger  to 
marriage  settlements,  and  to  prior  purchases  fairly  made.  But 
the  inconvenience  which  would  arise  ou  the  other  hand,  of  break- 
ing in  upon  the  rule,  that  a  purchaser  for  a  valuable  considera- 
tion without  notice,  shall  not  be  hurt  in  equity  ;  or  that  a  court 
of  equity  shall  never  take  away  the  benefit  of  the  law  from  him, 
will  balance  all  those  ailments,  and  be  found  to  outweigh  them. 
This  tule  in  equity  bears  an  analogy  and  conformity  to  several 
rules  of  the  common  law  relating  to  collateral  warranties,  non- 
claims,  and  descents  cast,  which  are  only  the  wise  inventions 
and  decisions  of  the  law,  to  protect  and  quiet  possessions. 

*^  From  this  reasoning  I  am  clearly  of  opmion,  upon  the  first 
point,  that  the  defendant  Cripps,  the  puisne  mortgagee,  would 
have  been  entitled  in  a  court  of  equity  to  the  benefit  of  thb  trust 
term  to  protect  his  mortgage,  both  against  the  maniage  settle- 
ment and  the  plaindff  Jane's  first  mortgage,  in  case  he  had  no 
notice  of  either. 

*^  I  may  seem  to  stand  in  need  of  some  excuse  for  being  so 
long  on  this  head,  since  at  last  my  decree  in  this  cause  wUl  not 
turn  upon  it,  but  merely  upon  *the  second  point.    But  it  had  ^" 

been  so  much  laboured  at  the  bar,  and  appeared  in  itself  to  be  of 
so  gpreat  importance  to  titles,  that  I  thought  it  necessary  that 
my  opinion  upon  it  at  least  should  be  known  ;  and  that  the 
Court  by  their  silence  might  not  be  understood  to  countenance 
new  distinction,  which  had  been  set  up. 
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^*  The  second  question  is  a  particular  one,  and  arises  upon 
the  special  circumstances  of  this  case  ;  whether  the  defendaat 
CrippSy  having  full  notice  of  the  marriage  settlement,  the  join- 
ture, and  the  portions  and  consequently  not  bemg  entitled  to  die 
entire  absolute  benefit  of  the  legal  estate  of  the  old  term  can  be 
preferred  to  the  plaintiff  Mrs.  Willoughby,  even  as  to  her  mort- 
gage ;  or  must  come  in  only  according  to  his  priority  in  order 
of  time  :  upon  this  point  I  am  of  opinion  that  he  must  come  in 
only  according  to  his  priority  in  order  of  time.  My  reasons  are 
two. 

*'  Fbst,  He  has  tiot  the  legal  estate  of  the  term  in  himself ; 
nor  has  he,  as  this  case  is  circumstanced,  the  best  or  preferable 
right  to  call  for  that  legal  estate.  Secondly,  I  cannot  say  that 
he  took  his  mortgage  clearly  bona  fide  in  this  case. 

*^  Consider  how  the  right  would  have  stood  as  between  the 
plamtiff  Mrs.  Willoughby's  mortage,  and  the  defendant  Cripp's 
mortgage,  in  case  there  had  been  no  assignment  of  the  old  term 
to  a  new  trustee  for  Cripps,  but  the  legal  estate  had  remained 
in  Sicylling,  the  surviving  trustee  in  the  first  assignment,  to 
attend  the  inheritance.  In  that  case  it  would  have  been  most 
plain  that  Mrs.  Willoughby 's  mortgage  should  have  been  pre- 
ferred. Wherever  the  legal  estate  is  standing  out,  either  in  a 
prior  incumbrancer,  or  in  such  a  trustee  as  against  whom  the 
*  238  puisne  incumbrancer  has  not  the  best  right  to  call  for  the  *Iegal 
estate,  the  whole,  title  and  consideration  is  in  equity  and  then  the 
general  maxim  must  take  place,  qui  prior  ett  tempore,  potior  ett 
i  34  J^^'  "^^^  this'is  the  last  point  expressly  determined  by  Sr 
Joseph  Jekyll  in  the  case  of  Brace  v.  Duchess  of  Marlborough. 
His  words  are, — ^In  this  case  it  appears  that  a  puisne  incum- 
brancer bought  in  a  prior  mortgage,  in  order  to  unite  the  same 
to  the  puisne  incumbrance  :  but  it  being  proved  that  there  was 
a  mortB^age  prior  to  that,  the  Court  clearly  held  that  the  pu- 
isne incumbrancer,  where  he  had  not  gotten  a  legal  estate  or 
where  the  legal  estate  was  vested  in  a  trustee,  could  then 
make  no  advantage  of  his  mortgage  ;  but  in  all  cases  where 
the  legal  estate  is  standing  out,  the  several  incumbrances  must 
be  paid  according  to  their  priority.  Those  words,  tn  all  easa 
tohere  the  legid  eetaU  is  etanding  outy  must  be  understood  sub- 
ject to  Lord  Cowper's  qualification  and  distinction  ;  so  stand- 
*"  ,  ing  out  as  that  the  puisne  incumbrancer  has  not  acquired 
the  better  or  preferable  right  to  call  for  that  legal  estate.  Now 
thid  he  has  plainly  not  done  here  ;  for  the  defendant  Cripps  bar- 
ing full  notice  of  the  marriage  settlement,  before  he  took  his  mort- 
S&S^>  the  plaintiff  Mrs.  Willoughby  has  the  better  and  preferable 
right,  even  as  against  the  4efendant  Alexander  Boote,  the  new 
trustee,  to  call  for  the  legal  estate  of  the  old  terrn^  to  protect  her 


jointure.  She  might,  upon  eqmtahle  groundfl,  demand  it  to  be 
assigned  to  a  new  trustee  for  her  ;  and  when  that  was  done,  I 
think  she  might  protect  her  mortgage  by  it.  This  brings  the 
whole  to  be  an  equity,  and  subjects  the  case  to  the  rule,  qui  fri- 
ar est  tempore^  potior  est  jure.  She  might  come  for  an  injunc.- 
tion  to  restrain  Boote  from  recoyeiing  the  possession  from  her 
by  ejectment,  and  compel  the  defendant  Ciipps  to  redeem  her, 
in  respect  of  the  arrears  of  her  ^annuity,  and  then  he  must  re-  ^^^ 

deem  her  entirely.  This  is  not  so  strong  as  the  case  of  tacking 
a  third  incumbrance  to  a  first,  in  order  to  squeeze  out  a  second ; 
because  it  goes  only  in  support  and  preservation  of  the  plaintiff's 
actual  priority,  her  original  prior  equitable  right  which  she  ac- 
quired by  having  the  first  mortgage. 

^^But  I  think  this  point  is  materially  corroborated  against 
the  defendant  by  my  second  reason ;  which  is,  that  he  did  not 
take  his  mortgage  clearly  bona  fide  in  this  case.  It  appears 
plainly  to  me,  that  he  aimed  at  giuning  an  unfiiir  advantage  in 
the  manner  of  taking  his  security.  He  had  fuU  notice  of  the 
marriage  settlement,  the  jointure  of  3501.  per  annicm,  and  the" 
younger  children's  portions.  .  He  knew  all  these  to  be  prior  in- 
combrances  on  the  estate  ;  and  yet,  in  contradiction  to  this,  and 
mth  his  eyes  open  he  took  an  express  covenant  in  his  mortgage 
deed,  that  the  premises  were  free  from  all  incumbrances,  except 
one  indenture  of  assignment  of  the  whole  term  to  the  defendant 
Boote,  and  the  said  term  and  the  mesne  assignments  thereof  in  the 
said  last  assignment  mentioned.  This  was  plainly  intended  to 
conceal  that  fiill  notice  which  he  had  of  the  marriage  settlement ; 
and  in  consequence  thereof  he  has  not  admitted  that  notice  by 
his  answer  in  this  cause,  but  has  put  the  plaintiff  upon  the  proof 
of  it ;  and  now  it  comes  out  by  the  proofs,  in  this  strong  light, 
that  it  appears  to  have  been  fully  stated  in  the  case  laid  before 
his  own  counsel,  previous  to  ihe  lending  of  his  money.  This 
is  against  conscience  and  is  a  badge  of  an  indirect  and  collusive 
intention. 

^'For  these  reasons,  I  am  of  opinion  that  the  defendant 
Cripps  wants,  and  stands  divested  of,  two  ingredients  necessa- 
ry to  entitle  himself  in  equity  to  ♦the  protection  of  this  whole  *  240 
term  against  the  plaintiff ;  that  is  to  say,  a  clear  bona  fides^  and 
the  first  and  best  right  to  call  for  the  legal  estate  ;  and  there- 
fore that  he  can  come  in  only  according  to  the  order  of  time, 
which  is  posterior  to  the  jointure,  the  portions,  and  the  plain-  ^  *  ^•■'  •^*' 
tiff*s  mortgage.'* 

40.  The  doctrine  established  in  the  preceding  case,  that  a 
term  which  has  been  assigned,  upon  an  express  trust  to  attend 
the  inheritance,  may  notwithstanding  be  severed  from  the  inher- 
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itance,  and  assigned  to  protect  a  pa!tticular  incumbrance,  Itts 
been  confirmed  by  a  court  of  law. 
MonaD^V*  ^1'  R.  Jones  being  seised  in  fee  of  several  estates,  demised 
TerniR.  the  same  in  1761  to  Aubrey  for  999  years,  by  way  of  mort- 
gage. In  1768  this  term,  the  money  being  paid  off,  was  as- 
signed to  Lockwood ;  in  trust  for  Jones,  as  to  the  manor  of  Pea- 
marke,  and  to  attend  the  mheritance ;  and  as  to  the  other  landi^ 
in  trust  for  Lockwood  and  Morris.  In  1767  Jones  mor^;aged 
to  Morgan,  and  in  1769  to  David :  both  these  mortgages  were 
in  fee.  In  1769,  Jones  havmg  borrowed  10,0002.  fiom  Spriggv 
assigned  the  term  to  Moreland,  in  trust  for  Sprigg ;  and  by  ii^ 
dentures  of  lease  and  release  mortgaged  the  same  lands  in  fee  to 
Bprigg,  to  secure  the  10,OO0Z. 

On  the  mortgage  to  Sprigg  all  proper  searches  were  made 
for  incumbrances ;  he  had  all  the  title  deeds  that  could  be  found 
delivered  to  Um,  at  the  time  when  he  advanced  his  money,  ex- 
cept the  demise  of  the  term  for  999  years,  and  the  assign- 
ments of  it,  which  were  kept  in  the  hands  of  Lockwood,  on  ao* 
count  only  of  containing  other  premises  in  mortgage  to  Lock- 
wood,  which  were  not  included  in  the  mortgage  to  Sprigg,  ncff 
assigned  to  Moreland  his  trustee ;  but  counterparts  of  tbem 
241  were  then  delivered  to  ^Sprigg.    Moi^n  and  David  were  in 

possession,  by  ejectments  brought  on  their  several  mortgages. 
The  personal  representatives  of  Moreland,  the  trustee  of  the 
term  for  Sprigg,  brought  an  ejectment  for  the  recovery  of  the 
landi9. 

On  the  part  of  Morgan  and  David,  it  was  contended,  that 
the  term  must  be  considered  as  attendant  upon  the  inheritance ; 
consequently,  at  the  times  of  the  respective  mortgages  to  them, 
the  trustee  of  the  term  became  their  trustee,  and  the  tenn 
could  not  be  separated  from  the  inheritance^  but  by  their  con- 
sent; that  if  previous  to  the  conveyance  to  Sprigg  in  1769, 
Morgan  and  David  had  brought  ejectments  upon  their  mor^ag- 
es,  neither  Jones,  nor  Lockwood  his  trustee,  could  have  set  up 
this  term  as  a  bar  to  their  ejectments :  then  if  Jones  himsdf 
could  not  set  up  the  term,  it  was  absurd  to  say  tiiat  those  who 
claimed  under  him  might ;  for  they  could  not  claim  a  greater 
estate  than  he  had  :  then  Jones  having  parted  with  the  inheri- 
tance, had  no  power  afterwards  to  make  any  appointment  of  it 
differently :  his  power  was  gone,  though  it  were  collateral,  by 
the  conveyance  of  the  land. 

Mr.  Justice  Ashhurst  said — No  man  oii^ht  to  be  so  absurd  as 
to  make  a  purchase,  without  looking  at  the  tide  deeds  ;  if  ha 
was,  he  must  take  the  consequence  of  his  own  negligence.  If 
the  first  mortgagee  had  used  ordinary  precaution,  he  must  have 
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known  that  this  term  was  then  outstanding  ;  if  he  did  know  of 
it,  and  neglected  to  take  an  assignment  of  it,  that  was  enabling 
the  mortgagor  to  comnnt  a  fraud,  by  mortgaging  the  same  es- 
tate again  ;  by  this  therefore  he  became  particepa  ermmisy  and 
must  sufiPer  for^the  consequences  of  the  fraud ;  for  the  lessens  of  #  n  j* 

the  ^plaintiff  claiming  under  Sprigg,  who  had  got  the  legal  es- 
tate,  must  be  preferred.  ^.^^  ^^^^^  ^ 

Mr.  Justice  BuUer  was  of  opinion,  that  the  plaintifis  having  9. 
the  title  deeds  were  entitled  to  recover. 

42.  A  declaration  of  trust  of  a  term  for  years  in  favour  of  an  ^jfjIJ^j^*  5^*' 
incumbrancer,  is  tantamount  to  an  actual  assignment,  unless  a  Trust  of  a 
subsequent  incumbrancer,  bona  fide^  and  without  notice,  pro-  J®.^°\^  '^^ 
cures  an  assignment  of  it  for  himself.     And  the   custody  of  the 
title  deeds,  respecting  a  term  for  years,  with  a  declaration  of 
trust  of  it,  in  favour  of  a  second  incumbrancer,  is  equivalent  to 
an  actual  assignment. 

4S.  Henry  Sayer  being  seised  in  fee  of  certain  estates,  sub-  Sta^ope 
ject  to  an  outstanding  term  of  years  in  Rigby  and  Eyre,  by  ilnst  2do 
indentures  of  lease  and  release,  bearing  date  the  4th  and  5th  ^'  **•  *  ^'' 
June  173;^,   conveyed  them  to  Lady  Dysart  and  her  heirs,  for 
securing  the  payment  of  '  ,000L  with  interest,  and  covenanted 
to  produce  the  deeds  respecting  the  terms  of  years.     After- 
wards Rigby  and  Eyre  assigned  the  term  to  Cunningham  and 
Clayton,  in  trust  fol*  Sayer,  his  heirs  and. assigns;  and  then 
Sayer,  by  indenture  dated  19th  December  1732,  conveyed  the 
same  estates  to  Mrs.  Na^h,  under  whom  Lord  Verney  claimed 
by  way  of  mortgage,  for  securing  to-  her  3,000/.  and  interest, 
with  a  declaration  that  Cunningham  and  Clayton  should  stand 
possessed  of  the  term  in  trust  for  her  ;  the  deeds  respecting  it 
were  delivered  to  her,  and  neither  she  nor  the  trustees  had  no- 
tice of  the  mortgage  to  Lady  Dysart. 

Lady  Dysart  brought  an  ejectment ;  Lord  Vemey  defended, 
and  set  up  the  term,  with  a  declaration  of  trust  of  it,  in  favour 
of  Mrs.  Nash,  under  whom  he  claimed  :  upon  this  Lady  Dy- 
sart brought  her  bill  in  equity. 

*The  question  was,  which  should  be  preferred,  Lady  Dysart  ♦  243 

who  had  the  first  declaration  of  the  trust  of  the  term  ;  or  Lord 
Vemey,  who  had  the  subsequent  declaration  of  the  trust,  but 
had  the  custody  of  the  deeds  ? 

Lord  Northington  held,  that  a  declaration  in  trust,  in  favour 
*-  of  ^n  incumbrancer,  was  tantamount  to  an  actual  assignment 
unless  a  subsequent  incumbrancer  bona  fide^  and  without  notice, 
procured  an  assignment     And  that  the  custody  of  the  deeds  re- 
specting the  term,  with  a  declaration  of  the  trust  of  it,  in  fa- 
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▼our  of  a  second  incumbrancer,  was  equivalent  to  an  actual  a^ 
signment ;  and  therefore  gave  him  an  advantage  over  the   firrf 
incumbrancer^  which  equity  would  not  take  firom  him-f 
^^         44.     If  the  first  incumbrance  only  extends  to  part  of  the  es* 
Si     tate  comprised  in  the  latter  mortgage,  it  will  only  protect  the 
part  thus  comprised ;  but  if  the  first  incumbrance  extends  to  es- 
tates not  comprised  in  the  subsequent  mortgages,  the  ptnsne 
mortgagee  shall  hold  all  the  estates,  till  he  is  satisfied. 
45.  A  person  mortgaged  the  manor  and  rectory  of  D.  to  A., 
'       then  mortgaged  the  rectory  to  B.  without  notice  of  the  moft- 
b!     gage  to  A.,  afterwards  B.  purchased  in  a  precedent  incum- 
brance, on  both  the  manor  and  rectory. 

The  question  was,  when  B.  had  received  all  the  money  due  on 
the  first  security,  whether  he  should  receive  any  more  profits  of 
the  manor,  or  only  keep  *the  incumbrance  on  foot,  to  protect  the 
rectory.     This  was  argued  before  Lord  Keeper  Finch,  in  the 
presence  of  Wild  and  Twisden :  the  two  judges  held  that  B.  should 
not  receive  the  profits  of  the  manor  after  the  first  incumbrance 
was  satisfied,  because  he  had  taken  the  rectory  only  for  his  se- 
curity of  that  sum  ;  and  it  would  be  unreasonable  to  give  him  a 
security  beyond  what  he  had  in  his  original  intention.     But  -  the 
Lord  Keeper  overrruled  it,  for  that  when  he  had  purchabed  the 
precedent  incumbrances,  which  comprehended  both  the  manor 
and  the  rectory,  and  were  forfeited  at  law,  it  was  but  reasonable 
that  the  estate  should  not  be  taken  away  by  the  mesne  incmn* 
brancer  in  a  court  of  equity,  which  by  no  methods  could  be  evict* 
ed  at  law,  unless  the  person  who  sought  relief  would  do  equity, 
and  pay  the  whole  money  due  on  both  securities. 
f*         46.  It  has  been  long  established  as  a  rule  in  Chancery,  that 
^^     where  a  mortgagee  buys  in  an  incumbrance,  to  protect  his  estate 
at  law,  on  compositions,  he  shall  be  allowed  the  full  money  due 
on  such  incumbrances ;  and  the  same  shall  not  be  redeemed  by 
the  mortgagor,  or  his  heir,  till  payment  of  all  the  money  due  on 
such  incumbrances  ;  without  regard  to  the  beneficial  bargains 
.  and  compositions  made  by  such  purchaser. 
^       47.  A  distinction  has  however  been  made  in  cases  of  this 
I  kind,  between  a  stranger  and  a  trustee  or  heir  at  law.    Vor 
where  a  trustee  or  heir  buys  in  an  incumbrance,  he  shall  be  al* 
lowed  no  more  than  what  he  really  paid  for  it,  unless  he  bought 
it  to  protect  an  incumbrance  to  which  he  himself  was  entitled. 
But  where    a  stranger  who  has  an  incumbrance  on  an  estate, 

tLord  Loaghborongh  has  obseired  6  Vef>  384.,  that  this  doctrine  has  b*ea 
weakeD*d  by  tome  determmaCioDs  at  law,  where  a  satisfied  term  has  not  beca 
allowed  to  be  set  ap  in  bar  to  a  plaintiff  ia  ejectment  But  the  law  on  Hiat 
point  has  been  since  altered.    Vide  Tit.  IS.  c.  3,  I  61. 
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buys  in  another  security,  to  protect  hU  own,  he  shall  not  only 
hold  till  he  is  satisfied  his  own  debt,  and  has  reimbursed  him- 
self the  money  paid  for  the  ^incumbrance  bought  in ;  but  even  #  A45 
till  he  has  received  all  the  money  and  arrears  of  interest  due  on 
the  security  so  bought  in. 

48.  In  the  case  of  judgments  or  statutes,  it  is  laid  down  by  2  p,  w^^ 
Sir  Joseph  Jekyll,  that  if  a  puisne  mortgagee  without  notice,  ^^^^ 
buys  in  a  prior  judgment  or  statute,  and  that  judgment  or  stat- 
ute is  extended  upon  an  eUgUy  at  a  value  much  under  the  real ; 

the  mesne  mortgagee  shall  not  make  the  puisne  mortgagee,  who 
*  has  got  in  such  judgmeift,  account  otherwise,  or  for  more  than  the 
extended  value  :  nor  will  the  Court  of  Chancery  give  any  relief 
against  the  judgment  or  statute,  but  leave  the  mesne  mortgagee 
to  get  rid  of  them,  as  well  as  he  can,  at  law. 

49.  With  respect  to  the  time  when  a  second  or  third  morf-  ij;*  ^^^ 
gagee  may  purchase  in  a  prior  incumbrance ;  it  has  been  long  in^mbnincl 
established  that  this  may  be  done  at  any  time,  even  pendente  ?»y  ^«  f^^\ 
lite;  for  it  may  happen   that  the   second  or  third   mortgagee  v^'xayiop  sT* 
does  not  discover  the  first  mortgage,  but  by  the  proceedings  in  V«"»'  2». 
the  suit.  ^  Itrclhmo Jd, 

50.  But  where  a  puisne  incumbrancer  after  the  bill  brought  W«  ^i-  2  P. 
and  after  the  first  decree  made,  and  after  the  report,  got  an  as-  1  b^.  ^  63. 
signment  of  an  old  judgment  and  mortgage,  hoping  thereby  to  Rriitolv. 
gain  a  preference  to  his  debt;  the  Court  said, — The  assignment  8Vem'5«4! 
being  after  the  decree  made,  he  should  not  profit  by  it,  or  chai^ 

the  order  of  payment,  but  must  come  in  according  to  the  order 
oftimeof  his  own  incumbrance,  without  regard  to  the  old  judg- 
ment and  mortgage  which  he  got  in  after  the  decree  and  report 

51.  A  person  bought  in  an  old  judgment,  after  a  decree  had  WortUj  y. 
been  made  in  a  cause  in  which  he  had  been  a  party  with  oth«  2  Ve*.* I71  3 
er  creditors,  and  the  Master  had  been  directed  to  inquire  into  Atk.  809. ' 
the  priority  of  their  demands  ;  he  made  claim  before  the  Mas- 
ter to  have  it  tacked  to  his  mortgage,  thereby  to  gain  a  priority, 

"^as  to  which  the  Master  refused  to  make  any  report,  whereup-         *  246 
on  he  filed  his  bill :  one  question  was  whether  he  could  tack  the 
incumbrance,  bought  in  after  the  decree,  to  his  mortgage. 

Lord  Hardwicke  (after  laying  down  the  general  doctrine  as  Tit.  it.  c.  8. 
already  stated)  said,  "  that  if  a  puisne  incumbrancer  took  in  the  *  ^^'  ^®*** 
first  incumbrance  pendente  lite,  still  he  should  have  the  same  ben- 
efit ;  for  in  Marsh  v.  Lee,  there  was  a  lis  pendens^  yet  was  not       ' 
the  party  affected  by  it :  and  so,  he  took  it,  in  general  it  would 
be,  notwithstanding  a  lis  pendens ;  because  the  principle  upoA 
which  all  the  cases  depend  was  this,  that  a  man's  having  notice 
of  a  second  incumbrance,  at  the  time  of  taking  in  the  first,  does 
not  hurt ;  it  is  the  very  occasion  that  shows  the  necessity  of  if. 
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It  18  only  notice  at  the  time  of  taking  in  the  third,  that  wiD  af- 
fect him  :  for  then  no  act  that  he  can  do  wtU  help  him.  Then 
a  lis  pendens  is  nothing  but  notice  :  an  actual  notice  is  certaisljr 
as  good  as  that  by  a  lis  pendens  ;  one  notice  is,  in  consideratioD 
of  this  Court,  as  strong  as  another.  Nay,  actual  notice  is 
stronger  than  that  implied  by  a  K«  pendens  >*  it  will  not  therefore 
affect  him.  That  was  Marsh  v.  Lee  and  the  other  cases  wbich 
he  agreed  to ;  but  no  case  was  cited  wherein  a  puisne  incum- 
brancer, a  party  in  a  cause,  and  a  decree  made  in  that  cause 
for  satisfaction  of  incumbrancers,  according  to  their  respective 
priorities,  had  taken  in  a  prior,  to  tack  to  his  puisne  incum* 
brance,  that  he  should  be  allowed  to  make  use  of  that  in  any  oth- 
er shape  than  that  origina]  incumbrancer  would  be.  He  was  of 
the  same  opinion  as  Lord  Cowper  was  in  the  Earl  of  Bristol  t. 

ante,  f  aO.  Hungerford,  in  general,  and  did  think  it  woidd  be  most  mischiey- 
ous  and  pernicious  if  the  Court  should  allow  that  doctrine 
of  tacking  to  be  carried  to  that  extent     First  taking  it  up- 

^       _  on  the  terms  of  the  decree,   all  these  decrees,  ^where  there 

^^'  were  several  incumbrancers  before  the  Court,  a  sale  directed, 

and  every  thing  necessary  to  be  done  to  clear  the  estate 
in  order  to  that  sale,  proceeded  on  this  foundation,  that  the 
rights  of  the  parties  were  to  be  taken  as  they  stood  at  the  time 
of  the  decree,  and  therefore  directed  an  inquiry  into  the  priori- 
ties. What  were  those  priorities  ?  Such  as  they  stood  at  the  time 
of  the  decree  ;  not  that  after  that,  the  priority  should  be  varied. 
The  ISIaster  was  only  to  inquire  into  the  condition  it  stood  in  at 
the  time  of  making  the  decree.  It  was  very  different  from  the 
case  put  for  the  plaintiff,  of  a  decree  to  inquire  as  to  a  good 
title.  Certainly  where  there  was  a  contract  for  sale  of  an  es- 
tate, difficulties  to  the  title  often  happened,  which  must  be  clear- 
ed up  afterwards ;  and  then  what  was  ssdd  for  the  plaintiff 
^ould  be  allowed  :  but  the  terms  of  these  decrees  were  very 
different.  Not  to  rest  upon  the  niceties  of  the  words  of  these 
decrees,  the  sense,  reason,  and  justice  of  the  case  required  it ; 
for  otherwise,  where  an  incumbrancer  on  an  estate  which  was 
affected  with  several  incumbrances,  brings  a  bill  for  satis&ctioB 
of  his  incumbrance,  and  ail  proper  parties,  and  has  a  decree 
for  it,  as  between  himself  and  the  owner  of  the  equity  of  redemp- 
tion ;  some  of  the  incumbrances  are  prior,  others  posterior  to 
his :  if  it  is  allowed  that  after  such  a  decree  is  made,  one  of 
those  defendants,  who  happened  to  be  prior  to  him,  should  con- 
vey to  another  defendant  who  was  puisne  to  him,  it  would  shut 
out  the  plaintiff  after  the  decree  made,  at  which  time  the  rights 
were  to  be  considered.  What  would  be  the  consequence  1  No- 
thing could  lay  a  foundation  for  greater  colhnion  and  contrivance 
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between  the  parties,  to  exclude  each  other,  than  such  a  liberty  \ 

would,   and  to  the  great  deceit  of  the  plaintiff:  for  then  a  man 
shall  lose  his  costs  by  such  a  proceedmg ;  the   ^plaintiff  hay-  *  246 

ing^  a  right  to  his  debt,  principal,  interest,  and  costs,  acceding 
to  the  respective  priorities,  and  that  is  the  direction  of  the  de- 
cree ;  and  here  was  a  sufficient  fund  according  to  hb  then  right, 
to  pay  all  that  ;  but  after  that,  decree  was  made,  two  of  these 
defendants  may,  by  collusion,  give  a  third  incumbrancer  more 
than  his  debt ;  and  it  may  be  worth  while  to  do  so,  in  order  to  ' 
exclude  the  plaintiff,  who  happens  to  be  a  second  incumbrancer. 
It  would  be  carrying  securities  to  market  in  that  manner  where^ 
by  the  purchaser  of  them  should  not  only  stand  in  the  place  of 
the  party  selling,  but  would  acquire  a  new  equity,  which  it  would 
be  mischievous  to  allow  ;  he  meant  in  general  cases.  This  was 
just  the  same  to  persons  incumbrancers  who  were  not  parties  to 
the  suit,  but  who  would  come  in  imder  the  decree ;  for  they  must 
come  in  and  submit  to  the  same  terms  of  that  decree,  though  no 
parties  ;  and  therefore  thia  judgment  creditor  oif  1694,  if  they 
could  not  make  a  title  without  him,  must  have  come  in  under 
the  terms  of  the  decree,  to  receive  a  satisfaction  out  of  the  pur- 
chase money  ;  but  shall  not  be  suffered,  after  this  decree  made, 
to  assign  his  judgment,  so  as  to  give  a  new  right  to  the  assignee 
of  it,  not  only  to  receive  his,  iTut  to  increase  the  first  incum- 
brance. That  doctrine  was  contrary  to  the  meaning  of  these 
decrees,  and  to  the  justice  of  the  case  ;  and  would  open  such  a 
door  for  traffic  and  marketing  between  creditors,  as  would  induce 
mischief ;  and  therefore  it  was  not  to  be  alloved. 

*^  This  was  said  to  be  an  interlocutory  decree,  and  Uke  a  de- 
cree quod  computet.  But  why  was  it  interiocutory  1  It  was  the 
judgment  of  the  Court,  and  not  in  the  nature  of  such  a  decree 
quod  computet^  which  depended  on  a  different  reason.     Therefcnre  ^     ^ 

he  never  was  clearer  in  opinion  than  upon  this  part  of  *  the  case, 
as  to  the  general  right  If  the  plaintiff  could  distinguish  this 
from  the  case,  that  might  be  a  different  consideration ;  and  that 
would  depend  on  his  manner  of  charging  it ;  but  this  was  his 
opinicm  upon  the  general  right.'' 

52.  In  the  following  case,  it  was  determined  by  the  Court 
of  Chancery,  and  the  House  of  Lords,  that  a  third  or  other 
subsequent  mortgagee,  after  a  bHl  filed  lor  sale  of  the  estate^ 
and  payment  of  all  the  mortgagesiy  to  which  the  first  nor^a- 
gee  had  put  in  an  answer,  and  submitted  that  the  incum- 
brances might  be  discharged  apcohling  to  their  respective  pri- 
orities, might  buy  in  the  first  mortgage ;  and  thereby  gain  a 
priority  over  the  second  and  other  mesne  mortgages. 
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R***tf  rth^*  63.  John  Butler  bebg  seised  in  fee  of  some  lands  in  Suney, 
5  Bro.  Pari,  mortgaged  them  to  five  successive  persons,  and  delivered  theti- 
Ca,292.  tie  deeds  to  the  fifth  mortgagee.  Upon  the  death  of  the  mort- 
gagor,  the  second  mortgagee  filed  a  bill  in  the  Court  of  Chan* 
eery  against  all  the  other  mortgagees,  praying  that  they  might 
set  forth  their  interest  in  the  premises,  and  that  the  mortfi^aged 
premises  might  be  sold,  and  the  money  applied  towards  the 
payment  of  all  the  incumbrances,  in  their  just  order.  To 
this  bill  all  the  other  mortgagees  put  in  their  answer  :  the  first 
mortgagee  submitted  that  all  the  incumbrances  might  be  paid 
according  to  their  respective  priorities;  and  the  last  mort« 
gc^ee  insisted,  that  having  the  title  deeds,  he  ought  to  be  paid 
immediately.  After  all  these  answers  had  been  put  in,  the 
last  mortgagee  purchased  in  the  interest  of  the  first  mortgagee, 
and  filed  a  cross  bill,  stating  this  matter,  and  that  by  means 
ofthe  ass^pimientfrom  the^rst  mortgagee,  the  legal  estate  in 
*  250  ^^^  premises  was  vested  m  him  ;  therefore  *he  was  entitled  to 

what  was  due  on  his  own  mortgage,  preferably  to  any  of  the 
intervening  mortgages. 

It  was  decreed  by  Lord  Keeper  Henley,  that  the  lands  should 
be  applied,  first,  in  discharge  of  all  that  was  due  to  the  last 
mortgagee,  as  well  on  account  of  the  first  mortgage,  which  he 
bad  purchased,  as  on  account  of  his  own  mortgage. 

On  an  appeal  to  the  House  of  Teers,  it  was  contended,  that 
this  decree  was  wrong,  for  the  following  reasons:  1.   It  was 
an  established  rule  in  equity,  that  as  between  incumbrancers, 
having  only  equitable    securities,  that    incumbrancer,   whose 
security  was  prior  in  point  of  time,  should  be  preferred  in  pay- 
ment.   The  reason  was  that  neither  of  them  having  a  legal  ti- 
tle, there  could  be  no  ground  for  a  court  of  equity  to  take  iGrom 
a  prior  incumbrancer,  that  right  which  the  former  was  posses- 
sed of,  before  the  latter  became  an  incumbrancer.*    In  this 
view,  as  matters  stood  at  the  commencement  of  the  first  cause, 
and  when  the  same  originally  came  on  to  be  heard,  the  appd- 
lants  were  entitled  to  be  paid  in  preference  to  the  respondent 
S.  Though  in  common  and  ordinary  cases  an  incumbrancer, 
who  has  the  legal  estate,  shall  be  preferred  in  payment  to  one 
who  is  only  an  equitable  incumbrancer  ;  and  this  not  only 
where  he  originally  took  the  legal  security,  but  where  a  subse- 
quent equitable  incumbrancer  has  obtained   an  assignment  of 
such  legal  security,  and  this  even  so  far  as  to  enable  him  to 
tack  his  equitable  incumbrance,  to  the  prejudice  of  a  former  in- 
tervening incumbrancer  ;  yet  this  held  only  where  the  con- 
science of  the  party  was  not  affected  by  any  circumstance  of 
equity,  nor  lus  right  restrained,  qualified,  or  limited,  so  as  to 
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prevent  his  gaming  such  benefit  of  priority.  In  the  plt^sent 
ease,  the  defendant  by  his  answer  had  submitted  to  ^assign  his  *  251 

legal  security  to  the  appellants,  the  plaintiffs  in  the  cause,  and 
that  the  estate  should  be  sold,  and  all  the  incumbrances  should 
be  paid  according  to  their  respective  priorities  ;  after  which  he 
could  not  assign  his  securities  to  any  subsequent  incumbrancer ; 
nor  the  respondent,  who  was  a  party  in  the  cause,  and  had  no- 
tice of  the  said  submission,  take  the  same  with  a  safe  con- 
science, to  the  prejudice  of  the  plaintiff. 

On  the  other  side  it  was  argued  that  the  decree  should  be 
affirmed,  for  the  following  reasons  :  1.  For  that  it  was  an 
established  rule  in  equity,  that  a  third  mortgagee  having  lent 
his  money  without  knowing  of  there  being  a  second  mortgage 
upon  the  same  estate,  may,  by  paymg  off  the  first  incumbrancer, 
and  taking  ati  assignment  of  his  interest  to  himself,  hold  the 
estate  against  the  second  mortgagee,  till  he  shall  be  paid  what 
is  due  to  him  upon  both  the  mortgages.  That  it  was  near  a 
oentury  since  that  doctrine  was,  upon  long  argument  and  ma- 
ture deliberation,  first  settled  ;  and  it  had  prevailed  ever  since  - 
without  variation.  Bo  that  a  second  mortgagee,  when  he  lent 
his  money  upon  an  equity  of  redemption,  knew  (or  what  was 
the  same  thing  in  questions  of  property,  must  be  understood  to 
know,)  that  his  security  lay  open  to  the  hazard  of  a  subsequent 
incumbrancer  getting  into  his  hands  an  assignment  of  the  first 
mortgage,  and  being  thereby  postponed  ;  and  a  subsequent  in- 
cumbrancer, confiding  in  the  notoriety  and  certainty  of  this  rule, 
is  induced  to  buy  in  the  first  incumbrance  at  a  new  expense. 

2,  The  principle  upon  which  this  doctrine  was  first  established, 
and  had  ever  since  prevailed  was,  that  the  third  mortgagee 
having  innocently  lent  his^money  without  knowing  that  the  se- 
cond had  any  claim  upon  the  estate,  had  in  conscience  as  good 

a  right  to  be  paid  the  whole  money  he  had  lent,  as  the  ^second  *  S53 

mortgagee  had  to  the  paymentof  what  he  had  advanced;  and  hav- 
ing by  the  assignment  of  the  first,  got  a  right  to  hold  the  estate 
absolutely  at  law,  and  having  the  possession  of  the  title  deeds, 
without  which  the  estate  could  not  be  sold,  a  court  of  conscience 
ought  not  to  take  from  him  his  legal  protection  of  an  honest 
debt  That  in  this  case  the  justiee  of  the  rule  was  strengthen- 
ed, because  the  second  mortgagee  did  not  make  use  of  the  com- 
mon precaution  in  transactions  of  this  nature,  that  of  taking 
care  that  the  title  deeds,  which  were  then  in  the  hands  of  the 
mortgagor  .were  delivered  to  him  ;  firom  which  neglect,  two 
things  resulted  :  1.  That  he  confided  more  in  the  integrity  of 
the  mortgagor,  than  in  the  real  security  of  the  mortgage  ;   and, 

3.  That  he  left  in  the  hands  of  the  mortgagor  the  means  of 
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trafficking  with  the  estate  again,  and  of  deceiving  innocent  in- 
cumbrancers, who  would  be  justified  in  presuming  that  he,  whS 
bad  the  possession  of  the  lands,  and  the  custody  of  the  titie 
deeds,  had  a  right  to  the  estate. 

This  rule  of  equity  looked  no  farther  than  to  see  whether  the 
third  mortgagee  had  notice  of  the  second  mortgage,  at  the  tine 
when  he  first  lent  his  money,  for  it  was  then  that  he  became  an 
honest  creditor,  and  had  a  right  to  protect  his  debt :  but  he  had 
no  occasion  to  look  for  a  protection  till  he  thought  himseii  in 
danger  of  being  hurt ;  and  therefore  whether  I^  danger  was 
first  discovered  to  him  by  the  second  mortgage  being  disclosed 
in  a  suit  in  equity,  or  by  an  extrajudicial  means ;  as  the  hones- 
ty of  the  debt  was  not  affected,  his  right  of  protecting  it,  and 
the  efficacy  of  the  protection,  by  buying  in  the  first  incumbrance, 
were  not  prejudiced ;  nor  were  they  prejudiced  by  his  having 
purchased  the  first  incumbrance,  after  the  incumbrancer  had, 

*  353  in  his  answer  to  the  appellants'  *bill,  submitted  to  a  sale  of  the 

estate,  and  to  an  application  of  the  money  in  dischaxging  the 
incumbrances  in  their  just  order,  and  according  to  their  priori- 
ties. First,  because  the  submission,  taken  in  its  full  exteat, 
could  only  bind  the  right  of  the  person  submitting,  and  not  tint 
of  subsequent  incumbrancers  :  but  the  right  of  protection  claim- 
ed by  the  third  mortgagee  was  not  claimed  nor  derived  from 
the  first,  but  arose  from  the  situaticm  of  the  last  morf^pgee,  u 
soon  as  he  got  the  legal  interest  in  the  estate,  and  attached 
originally  in  himself.  Secondly,  the  submission  to  a  sale  would 
not  have  had  that  effect,  though  it  had  been  made  by  the  last 
mortgagee  himself,  much  less  when  made  by  the  first  For  the 
rights  of  mortgagees  were  not  altered  by  turning  the  mortgaged 
estate  into  money,  since  in  such  casbs  the  Court  would  direct 
the  money  to  be  applied  according  to  the  rights  of  redempticm; 
and  if  the  second  mortgagee  had  not  a  right  to  redeem  the  estate, 
without  paying  what  was  due  upon  the  first  and  third  mortgages, 
he  would  of  course  have  no  right  to  partake  of  the  money,  iSl 
their  claims  were  satisfied.  The  decree  was  affiiteed.t 
Of  Notice.  \  54  As  the  principal  point  upon  which  the  doctrine  of  tack- 
^  ///i./.  .y,  ^/^,  ing  subsequent  to  prior  incumbrances' depends  is,  whether  die 
/  /:r>**  i/. /^;r* mortgagee  had  notice  of  the  prior  incumbrance,  at  the  time 

when  he  advanced  his  money  :  it  will  be  necessary  to  ascertain 
what  circumstances  constitute  notice  of  a  prior  incumbrance. 
Notice.  ^^*  Notice  is  either  direct  or  constructive ;  direct  notice  is 

*  254       -  an  actual  and  positive  knowledge  of  a  prior  ^incumbrance,  reg- 

ularly and  formally  communicated  to  the  mortgagee. 

tThe  effect  of  this  doctrine,  in  mortgagee  of  copyhoUi,  wiU  be  itated  in  Tit. 
37.  c«  1. 
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66.  A  notice  giyen  to  (he  counsel,  attorney,  solicitor,  or  agent  ?,1^']^^*' 
of  a  mortgagee,  is  a  sufficient  notice  to  such  mortgagee.     But  a 

notice  of  this  kind  must  be  confined  to  the  same  transaction  : 
for  notice  in  another  transaction  will  have  no  effect. 

67.  Where  all  the  securities  are  prepared  by  the  same  per«  3  xik.  S94. 
son,  notice  to  that  person  will  operate  as  a  notice  to  all  the  par-  Treat,  of  Eq. 
ti«8  concerned  in  the  transaction.  « 4.    ^'  * 

58.  A  judgment,  though  on  record,  is  not  in  itself  notice  to  L«  Nert  r. 
a  purchaser  or  mortgagee.    For  although  a  purchaser  is,  at  law,  irn^  ^\  ^; 
bound  to  take  notice  of  a  judgment ;  yet,  in  equity,  where  the  1  Cha.  Ca. 
cognizee  of  a  judgment  claims  to  be  allowed  to  extend  his  judg-  27&. 
ment  against  a  purchaser,  who  has  got  a  prior  term  or  incum* 
brance,  he  must  prove  express  or  constructive  notice  of  the 
judgment,  otherwise  he  will  not  be  relieved* 

59.  A  memorial  of  a  conveyance,  duly  registered  in  the  man-  Tit  9t^  Ct 
ner  required  by  the  register  acts,  is  not  of  itself  notice  to  a  sub- 
sequent  incumbrancer. 

60.  A  person  is  not  bound  to  take  notice  of  an  act  of  bank-  Hitcfasock  ▼• 
ruptcy  ;  for  it  may  be  committed  in  so  secret  a  manner,  as  not  Sedgwick, 
to  be  easily  known.     But  now,  by  the  statute  46  Geo.  III.  c.  *  ^•™*  **  * 
1S5.,  where  a  commission  of  bankruptcy  is  issued,  or  even  a 

docket  struck,  these  acts  are  made  to  0])erate  as  notice  ;  if  it 
shall  appear  that  an  act*  of  bankruptcy  had  been  actually  com- 
mitted at  tbe  time  of  issuing  such  commission,  or  striking  such 
docket. 

61.  Lord   Chief  Baron  Eyre  has  defined  constructive  notice  q^^^^^^^j^^ 
to  be  no  more  than  evidence  of  notice,  the  presumptions  of  Notice, 
which  were  so  violent,  that  the  Court  would  not  allow  even  of  fl^^  ^\ 
its  being  controverted.     *  And  Mr.  Fonblanque  has  observed,  ante,  i  13. 
that  it  would  be  extremely  difficult  to  extract  from  the  cases  any  ^  S55 
general  rule  on  this  subject.     It  seemed,  however,  to  be  held,  B^^S^e^s, 
that  every  man  shall  have  notice  of  the  instrument  under  which  1  i. 

the  party  with  whom  he  contracts,  as  executor  or  trustee^  de- 
rives his  power.  It  seemed  also  agreed,  that  where  a  purchas*^ 
er  could  not  make  out  a  title,  but  by  a  deed  which  led  him  to 
another  fact,  he  should  be  presumed  to  have  notice  of  such  fact» 
So,  whatever  was  sufficient  to  put  a  party  on  inquiry,  was  good 
notice  in  equity. 

62.  It  is  laid  down  by  Lord  Eldon,  in  a  modern  case,  that  ]^^|j^^- 
the  possession  of  a  tenant  is  constructive  notice  to  a  purchaser,  is  Vei:  M>« 
of  the  actual  interest  he  may  have,  either  as  tenanti  or  under  an 
agreement  to  purchase  the  premises. 
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AS  the  courts  of  equity  allowed  persons  who  had  mort- 
gaged their  lands  to  redeem  them,  long  after  the  time  of  {»y- 
ment  was  passed,  and  the  condition  forfeited  at  law ;  it  becaiae 
also  necessary  to  establish  certain  rules  for  enabling  mortgagees 
to  determine  and  destroy  the  right  of  redemption.  This  may 
be  done  after  the  d^y  of  payment  is  past,  by  the  mortgagee's  fil* 
ing  a  bill  |of  foreclosure  ;  that  is,  by  his  calling  on  the  mortga- 
gor, in  a  court  of  equity,  to  redeem  his  estate  presently,  or  in 
default  thereof,  to  be  for  ever  foreclosed,  and  barred  £rom  aoj 
right  of  redemption. 

5.  A  mortgagee  may  bring  an  ejectment,  at  the  same  time 
that  he  has  a  bill  of  foreclosure  depending.  But  special  circum- 
stances may  arise,  which  will  take  the  case  out  of  the  commoD 
rule,  and  induce  the  Court  of  Chancery  to  grant  an  injonctioii 
to  stay  the  proceedings  at  law. 

*S.  The  Court  of  Chancery  will  not  point  out  what  tide  tbe 
mortgagor  shall  make  on  a  bill  to  foreclose ;  but  will  decree 
him  to  make  such  title  to  the  mortgagee  as  he  is  capable  of 
doing. 

4.  In  Welsh  mortgages,  where.no  precise  time  is  fixed  for 
redemption,  there  can  be  no  foreclosure^  although  the  mortgagor 
may  redeem  at  any  time. 

6.  Where  an  equity  of  redemption  is  entailed,  a  decree  of 
foreclosure  will  bind  all  persons  claiming  under  such  entaiL 

6.  A  person  having  made  a  mortgage,  afterwards  setOed  the 
equity  of  redemption  on  himself  for  life,  remainder  to  his  issue 
in  tail,  remainder  to  his  brother  in  tail.  The  mortgagee  exhib- 
ited his  bill  agamst  the  mortgagor  to  foreclose,  without  voaian 
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hia  brother  a  party,  and  obtuned  a  decree  for  that  purpose. 
Upon  the  death  of  the  mortgagor  without  bsuei  his  brother  filed 
bis  bill  to  redeem. 

The  cause  was  heard  before  Lord  Keeper  Finch,  assisted  by 
Lord  Chief  Justice  Hale,  Wyld,  and  Wyndham.  It  was  insist- 
ed for  the  defendant,  that  the  deed  under  which  the  plaintiff 
claimed  was  voluntary :  that  although  a  voluntary  conveyance 
would  pass  an  equity  of  redemption,  yet,  in  this  case,  where  the 
plaintiff  claimed  an  equity  of  redemption  by  way  of  entail,  it 
ought  not  to  be  countenanced  in  equity,  for  the  consequence 
would  be  to  make  an  equity  of  redemption  perpetual. 

Ijord  Chief  Justice  Hale. — "  By  the  growth  of  equity  on  eq* 
uity  the  heart  of  the  common  law  is  eaten  out,  and  legal  settle- 
ments are  destroyed ;  and  was  of  opinion  there  was  no  colour 
for  a  decree.  In  14  Rich.  II.  the  parliament  would  not  admit 
of  redemption,  but  now  there  is  another  setded  course.  *  As  far  *  258 
as  the  line  is  given,  man  will  go ;  and  if  an  hundred  years  are 
given,  man  will  go  so  far ;  and  we  know  not  whither  we  shall 
go.  An  equity  of  redemptiod  is  transferrable  from  one  to  anoth- 
er now,  and  yet  at  common  law  if  he  that  had  the  equity  made 
a  feofiment  or  levied  a  fine,  he  had  extinguished  his  equity  at 
law ;  and  it  hath  gone  far  enough  already,  and  we  will  go  no 
farther  than  precedents  in  the  matter  of  equity  of  redemption, 
whicb  hath  too  much  favour  already ;  and  concluded  there  should 
be  no  decree  for  the  plaintiff :  and  a  decree  to  foreclose  a  ten- 
ant in  tail  shall  bind  his  issue  in  an  equity  of  redemption,  bei^ 
cause  that  is  a  right  only  set  up  in  a  court  of  equity,  and. so  ReynoMfoa 
may  be  here  extinguished."  The  Lord  Keeper  concurred  in  Ambt'fiM! 
opinion,  and  the  biU  was  dismissed. 

T.  A  decree  of  foreclosure  may  be  obtained  against  an  infant.  How  far 
But  in  all  such  decrees  a  day  is  given  to  the  infant  to  show  bonnd'byX 
cause  against  it,  within  six  months  after  he  attains  the  age  of  B  P.  Wmf» 
21  years.     If  he  does  not  show  any  cause  within  that  time, 
the  decree  is  made  absolute  upon  him :  but  he  may  upon  motion 
put  in  a  new  answer,  and  make  a  new  defence. 

8.  In  a  case  of  this  kind,  though  the  .mfiint  has  six  months  s  p.  Wmt. 
after  he  comes  of  age  to  shew  cause  againjrt  the  decree,  yet  he  ^'' 
will  not  be  allowed  to  open  the  account.    Nor  is  he  entitled  to 
redeem  the  mortgage,  by  paying  what  is  reported  due ;  but  is 

only  permitted  to  shew  an  error  in  the  decree. 

9.  Where  the  validity  of  a  mortgage  depended  on  a  disput-  Sale  v.  Frta- 
able  title,  namely,  whether  the  ancestor  of  the  infant  had  prop-  ^^^^^ « Vant; 
erly  executed  a  power  from  which  his  right  to  mortgage  arose ; 

the  Court  would  lot  decree  the  in&nt  to  be  foreclosed,  till  he 
came  of  age. 
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*10.  It  has  been  determined  in  a  modem  case,  that  where  a 
bill  prayed  a  foreclosure  against  an  infant,  and  the  moitgageei 
consented  to  a  sale,  an  inquiry  should  be  directed  whether  it 
would  be  for  the  benefit  of  the  in&nt  Lord  £ldon  said  it 
would  be  too  much  to  let  an  infant  be  foreclosed,  when,  if  dw 
mortgagee  would  consent  to  a  sale,  a  surplus  might  be  got  fiir 
the  infant.  And  if  there  was  no  precedent,  he  would  make 
one. 

11.  A  feme  covert  is  bound  by  a  decree  of  foreclosure,  and 
has  no  day  given  to  her  or  her  h^xrs  to  show  cause  agaiuist  the 
decree,  after  the  coverture  is  determined ;  for,  having  by  her 
own  act  delegated  her  power  to  her  husband,  she  must  be  liable 
to  all  the  consequences  of  his  neglect 

12.  The  Court  of  Chancery  has  in  some  cases  opened  de- 
crees of  foreclosure  :  and  allowed  the  mortgagor  farther  time 
to  redeem  his  estate.  But  no  general  rule  can.  be  laid  down  in 
this  respect,  as  every  case  must  depend  on  its  own  peculiar  cir- 
cumstances. 

13.  Where  the  estate  mortgaged  is  reversionary,  and  in  ma* 
ny  other  cases,  the  prayer  of  the  bill  is,  that  the  estate  may  be 
sold,  and  the  mortgagee  paid  his  principal,  interest,  and  costs ; 
in  which  case,  if  there  is  a  surplus,  it  goes  to  the  mortgagor. 

14*  By  the  statute  7  Geo.  II.  c.  20.  $  2.  it  is  enacted,  Oat 
where  any  suit  shall  be  commenced  by  persons  claiming  undtf 
a  mortgage,  to  compel  the  defendants  in  such  suit,  having  a 
right  to  redeem,  to  pay  the  mortgage  money,  or  to  foreclose  the 
equity,  of  redemption ;  the  Court,  Upon  application  of  the  de- 
fendant, having  a  right  to  redeem,  and  upon  his  or  their  a&nit* 
ting  the  right  and  title  of  the  plaintiflb  in  such  suit,  may,  hdbtt 
such  suit  shall  be  brought  to  a  hearing,  make  such  order  or  de« 
cree  therein,  as  ^might  have  been  made  in  case  such  soil  bad 
been  brought  to  a  hearing. 

16.  By  the  fifth  section  of  this  statute  it  is  provided,  thai  it 
Aall  not  extend  to  cases  where  the  right  of  redemption  is  conr 
troverted,  or  the  money  due  not  adjusted ;  or  to  prejudice  any 
aubsequent  mortgagee. 
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^        .  WE  now  come  to  consider  estates  with  regard  to  Ae 

Potf  esBion  or  time  of  their  enjoyment,  as  they  are  either  in  possession  or  ex- 
Expectancy,  pectancy.  Estates  in  possession  are  those  where  the  tenant  is 
entitled  to  the  actual  pernancy  of  the  profits.  Estates  in  ex« 
pectancy  are  those  where  the  right  to  the  pernancy  of  the  profits 
is  postponed  to  some  future  period  ;  and  are  of  two  sorts,  le- 
mainders  and  reversions. 

8.  An  estate  in  remainder  may  be  defined  to  be  an  estate 
limited  to  take  effect,  and  be  enjoyed  after  another  estate  is  de- 
termined. As  if  a  man  seised  of  lands  in  fee  simple,  grants 
them  to  A.  for  20  years,  *and  after  the  determination  of 
that  term,  to  B.  and  his  heirs,  for  ever.  A.  is  tenant  for  80 
years,  with  remainder  to  B*  in  fee. 

3.  In  the  above  case  an  estate  for  years  is  created  or  car?ed 
out  of  the  fee,  and  ^ven  to  A.,  and  ^n  the  residue  or  remain- 
der of  the  estate  is  given  to  B.  Both  these  estates  are  however 
but  one  estate,  the  present  term  for  years,  and  the  remainder 
after,  when  added  together,  being  eqiwl  only  to  one  estate  in  6e. 
They  are  different  parts,  constituting  one  whole,  being  carred 
out  of  one  and  the  same  inheritance ;  they  are  both  created  and 
subsist  at  the  same  time,  the  one  in  possession,  and  the  other  m 
expectancy. 

4.  Lord  Coke  defines  a  remamder  to  be—-*'  A  remnant  of 
an  estate  in  lands  or  tenements  expectant  on  a  particular  estals 
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created  tc^ther  with  the  same,  at  one  time."  Prom  which  it  |^b.  Eq. 
follows,  that  wherever  the  whole  fee  is  first  Umited,  there  can 
be  no  remainder  in  the  strict  sense  of  that  word  ;  for  the  whole 
being  first  disposed  of,  no  remnant  exists  to  limit  over.  Thus 
if  lands  are  limited  to  a  person  and  his  heirs,  and  if  he  dies 
without  heirs,  that  they  shall  remain  over  to  another,  the  last 
limitation  is  void. 

5.  A  person  devised  lands  in  London  to  the  prior  and  con-  l>y«'»3*  «> 
vent  of  St.  Bartholomew,  and  their  successors,  so  as  they  paid 
annually  sixteen  marks  to  the  dean  and  Chapter  of  St.  Paul ; 

if  they  should  fail  of  payment,  that  their  estate  should  cease, 
and  the  dean  and  chapter  should  have  it.  Held,  that  the  re* 
msdnder  was  void,  because  the  first  devise,  carrying  a  fee,  no- 
thing remained  to  be  disposed  of. 

6.  In  the  case  of  a  qualified  or  base  fee,  no  remainder  can  be  lo  R^p.  97  ». 
limited  upon  it     Thus  Lord  Coke  says,  if  lands  be  given  to  A.  Vaogh.  219. 
and  his  heirs,  so  long  as  B.  has  heirs  of  his  body»  remainder  piowd.  935. 
over  in  fee,  the  ^remainder  is  void.     But  since  the  statute  De         ^  264 
Doni$9  a  remainder  may  be  limited  after  an  estate  tail.  B*<^«  ^^' 

Lord  Chief  Baron  Gilbert  says,  the  word  remainder  is  no  jl^^  b.* 
term  of  art,  nor  is  it  necessary  to  create  a  remainder,  for  any 
other  words  sufficient  to  shew  the  intent  of  the  party,  will  create 
it ;  because  such  estates  take  their  denomination  of  remainders, 
more  from  the  nature  and  manner  of  their  existence,  after  they 
are  limited,  than  from  any  previous  quality  inherent  in  the  word 
remainder,  to  make  them  such.  Therefore  if  a  man  gives  lands 
to  A.  for  life,  and  that  after  his  death  the  land  shall  revert  and 
descend  to  B.  for  life,  &c.,  this  is  a  good  remainder. 

8.  Remainders  are  either  vested  or  contingent.    Vested  re-  Veiled  Re- 
mainders, or  remainders  executed,  are  those  by  which  a  present  ™^^  ^^' 
interest  passes  to  the  party,  though  to  be  enjoyed  in  fixture ; 

and  by  which  the  estate  is  invariably  fixed  to  remain  to  a  de- 
temunate  person,  after  the  particular  estate  is  spent.  As  if  A.  ^ 
be  tenant  for  years,  remcdnder  to  B.  in  fee ;  hereby  B.'s  re- 
mainder is  vested,  which  nothing  can  defeat  or  set  aside.  So 
where  an  estate  is  conveyed  to  A.  for  life,  remainder  to  B.  in 
twlj  remainder  to  C.  in  tail,  with  twenty  other  remainders  over' 
in  tail,  to  persons  in  e^se,  all  these  remainders  are  vested. 

9.  The  person  entitled  to  a  vested  remainder  has  an  imme- 
diate fixed  right  of  future  enjoyment ;  that  is,  an  estate  in  priZ'- 

'  senHy  though  it  is  only  to  take  efiect  in  possession  and  pernancy 
of  the  profits  at  a  future  period ;  and  such  an  estate  may  be 
transferred,  aliened,  and  charged,  much  in  the  same  manner  as 
an  estate  in  possession.  z 
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Rem"indoL  10-  A  remainder  i&  contingent  when  it  is  limited  to  take  cf- 
feet  on  an  event  or  condition  which  may  never  happen  or  be 

*  265  performed,  or  which  may  not  ^happen  or  be  pexformed,  till  af- 

ter the  determination  of  the  preceding  particular  estate ;  in 
which  case,  as  vnSl  be  shewn  hereafter,  such  remainder  never 
can  take  effect 

Kindrof  ^  ^ '  ^^^^  ^^®»  according  to  Mr,  Fearne,  four  kinds  of  con- 

I  tingent  remainders:  1.  Where  the  remainder  depends  entirdj 

^on  a  contingent  determination  of  the  preceding  estate  itself.     As 

if  A.  makes  a  feoffment  to  the  use  of  B.  till  C.  returns  /ram 

3  Rep.  20  a*  Rome,  and  after  such  return  of  C.  then  to  remain  over  in  fee  ; 
here  the  particular  estate  is  limited  to  determine  on  the  retuni 
of  C,  and  only  on  that  determination  of  it  is  the  remainder  to 
take  effect ;  but  that  is  an  event  which  possibly  may  never  hap- 
pen, therefore  the  remainder,  which  depends  entiriely  upon  the 
determination  of  the  preceding  estate  by  it,  is  contingent 

ArtoD  V.  12.  A  fine  was  levied  to  the  use  of  A.  and  the  heirs  mak 

ri  AIT  A 

Poph.  97.  ^^  ^'^  body,  until  the  said  A.  should  do  such  a  thing,  and 
after  such  a  thing  done  by  the  said  A.,  to  the  use  of  B.  in 


Largest  Case,  X,  died  without  issue,  and  without  performing  the  conditioD. 
It  was  adjudged  that  the  remainder  was  contingent. 

Feame,  6.  1^'  '^^^  particular  estate  may  be  circumscribed  in  its  original 

6th  ed.  no/e.    creation,  by  being  limited  so  as  not  to  endure  beyond  a  pardcu- 
;  lar  eyent,  which  may  or  may  not  happen  during  the  period 
for  which  it  would  exist,  if  it  were  not  so  originally  circum- 
scribed. 

T  deta.  6.  1 4.  Thus  in  respect  to  an  estate  for  years  ;  if  land  be  given  to 

A.  for  21  years,  if  B.  shall  so  long  live,  and  in  case  of  the  death 
of  B.  during  the  continuance  of  the  term,  to  C.  in  fee  :  A.  takes 
an  estate  for  years,  which  will  expire,  either  by  its  effluxioD 
in  B.'s  lifetime,  or  by  the  previous  decease  of  B.  In  tfie  case 
proposed,  it  is  intended  that  if  the  term  expire  by  the  death  of 

*  266  B.,  C.  shall  have  the  land ;  but  that  if  the  *term  expire  by  die 

effluxion  of  the  years,  B.  shall  not  have  the  land*  Now,  wlule 
B.'s  life  and  the  term  continue,  it  is  uncertain  in  which  of  diese 
modes  the  preceding  estate  will  expire ;  the  remainder  there- 
fore evidently  depends  on  a  contingent  determination  of  the 
preceding  estate. 

Idem.  1^*  It  is  the  same  in  respect  to  a  life  estate.     If  there  be  a 

feoffment  to  A.  till  B.  returns  from  Rome,  and  on  B.'s  refoni 
from  Rome  to  C.  in  fee,  A.  takes  an  estate  which  will  expire' 
on  hb  own  decease,  or  B.^s  return  from  Rome,  which  shall 
first  happen.  In  the  case  proposed,  it  is  intended  that  if  A.'8 
estate  expire  by  B.'s  return  from  Rome,  C.  shall  have  the  landi 
but  that  if  A.'s  estate  expire  by  his  decease,  C.  shall  not  have 
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the  land.     Now,  wbile  both  A.*s  life  and  B.'s  residence  at  Rome 
continue,  it  is  uncertain  in  whi^h  of  these  modes  the  preceding  < 

estate  will  expire,  the  remainder  therefore  evidently  depends  on 
a  contingent  determination  of  the  preceding  estate.     ^ 

16.  It  is  also  the  same  in  respect  to  an  estate  tail,  which  ex- 
pires whenever  there  is  a  failure  of  issue  inheritable  to  it.  Now 
that  fiiilure  of  issue  may  take  place  at  one  particular  time  or 
another  :  if  therefore  land  be  limited  to  A.  and  the  heirs  of  his 
body,  and  if  A.  die  without  leaving  issue  of  his  body,  living  at 
his  decease,  to  C.  in  fee,  the  failure  of  issue  of  A.  may  take  place 
either  on  the  death  of  A.  or  at  a  subsequent  time.  In  the  pro- 
posed case,  it  is  intended  that  if  the  estate  tail  expire  in  conse- 
quence of  there  being  no  issue  inheritable  to  it  at  A.'s  decease, 
C  shall  have  the  land  ;  but  that  if  it  expire  in  consequence  of 
such. issue's  being  alive  at  the  decease  of  A.,  and  afterwards 
failing,  C.  shall  not  have  the  land.  Now,  during  A.'s  life,  it  is 
uncertain  in  which  of  these  modes  the  estate  tail  will  expire :  the 
remainder  therefore  ^evidently  depends  on  a  contingent  determi-  ^^' 
nation  of  the  preceding  estate. 

1 7.  Where  a  testator  devises  to  his  wife  for  her  life,  if  she 
shall  so  long  continue  his  widow,  and  in  case  she  marry,  to  A* 
in  fee  ;  there  is  ground  to  contend  that  A.'s  remainder  is  con- 
tingent, as  the  estate  of  the  wife  may  end  in  one  of  two  ways, 
her  death  or  her  marriage  ;  and  the  remainder  to  A.  is  expres-  _ 

sed  to  take  effect  only  on  her  marriage.  But  the  courts  have  de-  cheeke, 

•  termined  that  it  is  merely  an  inaccuracy  of  expression,  and  that  ^  ^•▼^  **^- 
the  intention  of  the  testator  is,  that  A.  shall  take  in  either  event.  _ 

They  have  therefore  decided  that  A.  shall  take  equally  on  the  Fry^s  Cm, 
second  marriage  of  the  wife,  and  on  her  death  without  being  ^  Vent.  203. 
married  a  second  time. 

18.  The  second  kind  of  contingent  remainder  is  where  some 
uncertain  event,  unconnected  with,  and  collateral  to,  the  deter-     V 
mination  of  the  preceding  estate,  is,  by  the  nature  of  the  limita- 
tion, to  precede  the  remainder. 

19.  Thus  Lord  Coke  says,  if  a  lease  for  life  be  made  to  A.  *  ' 
.  B.  and  C,  and  if  B.  survive  C,  then  the  remainder  to  B.  and 

his  heirs.     Here  the  want  of  B.'s  survivhig  C.   does  not  afiect 

•  the  determination  of  the  particular  estate  ;  nevertheless  it  must 
precede,  and  give  effect  to  B.'s  remainder;  but  as  such  an  ^ 
event  is  dubious,  the  remainder  is  contingent. 

20.  Thomas  Lane  devised  his  messuage,  &c.  unto  and  to  the  Doe  v.  Send- 
use  of  his  brother  George  Lane  and  his  assigns,  for  and  during  amore,3Bof. 
the  term  of  his  natural  life,  without  impeachment  of  waste  ;       ^     ^   • 
and  firom  and  after  his  death,  then  to  the  use  of  Catherine  Ben- 

ger,  her  heirs  and  assigns  for  ever,  in  case  she  the  said  Catht- 
VoL.  II.  69 
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rine  Benger  should  survire  and  outlive  lis  said  brother,  but  not 

*  S68  otherwise  ;  and  in  case  the  said  Catherine  *  Benger  should  die 

in  the  life*time  of  his  said  brother,  then  be  devised  the  said 
messuage,  &c.  to  the  use  of  his  brother,  George  Lane,  his  heiri 
and  assigns  for  ever. 

It  was  held,  that  this  was  a  contingent  remainder  in  Catherins 
Benger. 

21.  In  the  contingent  remainders  which  fall  under  this  head, 
the  event  which  makes  them  contingent  does  not  io  anj  way  de» 

^  pend  on  the  manner  in  which  the  particular  estate  determines  ; 
as  whether  it  determines  in  one  manner  or  another,  the  remain* 
der  takes  place  equally.  This  distinguishes  them  from  the 
first  sort. 

22.  The  third  kind  of  contingent  remainder  is,  where  it  is 
limited  to  take  effect  upon  an  event  which,  though  it  cert^inlf 
must  happen  some  time  or  other,  yet  may  not  happen  till  after 

/>^  the  determination  of  the  particular  estate ;  for  it  is  a  rule  of  law, 

O'  which  will  be  discussed  in  a  subsequent  chapter,  that  a  remain- 

der must  vest,  either  during  the  continuance  of  the  preceding  e^ 
tate,  or  at  the  very  instant  of  its  determination.  So  that  if  tbe 
event  does  not  happen  during  the  continuance  of  the  precedijig 
estate,  the  remainder  becomes  void. 
3  Rep.  iO  «•  23.  Thus,  Lord  Coke  says,  if  a  lease  be  made  to  J.  S.  for 
his  life,  and  after  the  death  of  J.  D.  to  remain  to  another  in 
fee,  this  remainder  is  contingent :  for  though  J.  D.  must  die 
some  time  or  other,  yet  he  may  survive  J.  S.,  by  whose  death 
the  particular  estate  will  determine,  and  the  remainder  become 
void. 

« 

24.  The  fourth  sort  of  contingent  remainder  is,  where  it  is 
limited  to  a  person  not  ascertained,  or  not  in  being,  at  the  time 
when  such  limitation  is  made. 
3  Rep.  le  Ik       ^^*  Thus,  if  a  lease  be  made  to  one  for  life,-  remainder  to  tiie 

*  269  i^ght  heirs  of  J.  S. ;  now,  there  can  be  *no  such  person  as  die 

right  heir  of  J.  S.  till  his  death,  for  nemo  est  hcares  vivenUa ; 
add  J.  S.  may  not  die  till  after  the  determination  of  the  partic- 
ular estate ;  therefore  such  remainder  is  contingent. 

26.  So  where  an  estate  is  limited  to  two  persons  during  their 
joint  lives,  remainder  to  the  survivor  of  them  in  fee,  such  re* 
maindei:  is  contingent,  because  it  is  uncertain  which  of  tbem 
will  survive. 

27.  The  usual  remainder  limited  in  all*  settiementa  before 
marriage,  to  the  first  and  other  sons  of  the  intended  husband, 
by  his  intended  wife,  is  a  contingent  remainder. 

28.  Tbe  instances  produced  of  the  first  kind  of  eontingient 
remainders  may  appear  to  be  cases  of  conditional  limitatioiM»  not 


tto.  Car.  1(^, 
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falling  strictly  within  the  definition  of  a  remamder ;  but  it  will 
be  proved  in  the  next  chapter  that  they  are  remainders  in  the 
most  strict  and  technical  sense  of  the  word. 

29.  There  are  some  cases  which  fall  literally  under  one  or  Ezc^ptionf. 
other  of  the  two  last  kinds,  which  are,  nevertheless,  ranked 
among  vested  estates. 

•  SO-  With  respect  to  those  cases  which  are  exceptions  to  the  ^mitation  to 
third  kind  of  contingent  remainders^  it  has  been  held  that  a  lim-  years,  if  ha 
itation  to  A.  for  SO  or  90  years,  if  he  shall  so  longUve,  with  ihaUio  long 
a  remainder  over  afler  the  death  of  A.  to  B.  in  fee,  is  not  a  con«   ^^^* 
tingent  remainder  ;  for  the  mere  possibility  that  a  life  in  being 
may  endure  for  80  or  90  years  after  such  a  limitation  is  made, 
does  not  amount  to  a  decree  of  uncertainty  sufficient  to  render  a 
remainder  contingent. 

81.  Lord  Derby  covenanted  to  stand  seised  to  the  use  of  him-  LordDerby'i 
self  for  life,  remainder  to  another  person  for  89  years,  if  Per-  Lft^Rep. 
dinando,  his  son,  should  so  long  live,  remainder  after  the  death  ^o. 
of  Ferdinando  to  his  *second  son  in  tail.     Adjudged,  that  the    .      *  ^'^^ 
remainder  vested  presently,  and  that  the  possibility  of  Perdin-  '^^^•^'  ^'^' 
ando's  outliving  the  term  of  89  years  would  not  make  it  con- 
tingent. Napperv. 

32.  A.  made  a  feoffment  in  fee  to  the  use  of  himself  for  life,  StLuim^  * 
remainder  to  the  feoffees  for  80  years,  if  B.  and  C.  his  wife,  '^«»*«  '^^ 
should  so  long  live  ;  if  C.  nurvived  B.,  then  to  the  use  of  C.  for 

life  ;  after  her  death,  to  the  use  of  the  first  son  of  C.  and  B.  in 
tail ;  for  default  of  such  issue,  to  the  use  of  D.  and  £.  and  the 
heirs  of  their  bodies,  remainder  to  the  right  heirs  5f  A.  A. 
died,  and  C.  died,  leaving  a  son,  who  died  without  issue  ;  there- 
upon D.  and  E.  entered,  and  made  a  lease  to  the  plaintifT,  upon 
whom  the  defendant,  as  son  and  heir  of  A.,  entered. 

The  question  was,  whether  the  remainderin  tail  to  the  first 
son  of  C.  and  B.,  and  ihe  remainder  to  D.  and  E.,  were  exe- 
cuted, or  were  contingent,  upon  the  estate  for  life  to  C.  Ad- 
judged, that  they  were  vested,  and  not  contingent ;  that  the 
possibility  of  B.  and  C.  outliving  the  term  of  89  years  did  not 
make  the  remainders  to  them  contingent :  and  Lord  Derby's 
case  was  stated  and  admitted.  p  u     fiv 

33.  This  doctrine  is  further  confirmed  by  Lord  Hale,  who 
has  laid  it  down,  that  if  a  feoffinent  were  made  to  the  use  of  A. 
for  99  years,  if  he  should  so  long  live,  anJ  after  his  death  to  the 
use  of  B.  in  fee,  this  should  not  be  contingent,  but  it  should  be 
presumed  that  his  life  would  not  exceed  99  years. 

'34.  If  the  term  of  years  is  so  short  as  to  leave  a  common 
possibility  that  the  life  on  which  it  is  determinable  may  exceed 
it,  the  remainder  wip  be  deemed  contingent ;  therefore  if  an  as- 
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S  R«p.  20  a.    ti^te  18  limited  to  A.  for  21  years  if  be  shall  bo  long  liTe,  and 
*  371  &^^^  b^  death  to  B.  in  fee,  this  is  a  contingent  remainder,  ^fce- 

cause  there  is  no  improbahility  in  supposing  that  the  life  maj 

exceed  the  tenh. 
Beverley  r.         S5.  Sir  James  Bererley  devised  lands  to  his  eldest  son  Thom^ 

fvem!V3i.  ^®»  ^^^  ^^^  *®"*^  ^^  ^^  years,  if  he  should  so  long  live  ;  from  and 
after  his  decease,  to  his  grandson  James,  the  eldest  son  of  Tboim- 
as  in  tail  male,  remainder  in  tail  to  Thomas  his  next  brother. 
James  the  grandson  intermarried  with  the  plaind'd^  opon  j 
which  a  settlement  was  made,  and  a  common  recovery  suffered 
by  Thomas  the  father  mid  James  the  son. 

It  was  objected,  that  the  devise  to  Thomas  being  only  of  a  tens 
of  60  years,  if  he  should  so  long  Uve,  then  to  James  ;  that  the 
freehold  during  the  life  of  Thomas  was  in  abeyance,  and  no  good 
tenant  could  be  made  to  the  precipe ;  by  consequence,  Janes 
the  grandson  being  dead  without  issue  male,  the  lands  belonged 
to  the  defendant  Thomas,  under  the  entail. 

Mr*  Finch  ai^ed  for  the  plaintiff,  that  the  recovery  was 
well  suffered  ;  that  the  linutation  of  the  entail  was  good,  expec- 
tant on  the  term  for  60  years  ;  and  that  it  was  so  resolved  in 
Lord  Derby^s  case.  That  the  devise  to  Thomas  for  60  years, 
if  he  should  so  long  live,  and  from  and  immediately  after  his 
decease,'  then  over,  ought  to  be  intended  of  his  dying  within  the 
term,  which  was  highly  presumable,  Thomas  being  then  above 
«  40  years  old,  the  possibility  that  Thomas  might  overlive  tbc 

term  was  very  remote  ;  so  that  there  was  not  any  gap  or  Aao- 
iu8  in  th^  settlement ;  but  by  this  construction  the  freehold  vest- 
ed immediately  in  James,  and  Thomas  had  only  a  term  for  60 
years,  if  he  should  so  long  live. 

The  Court  said,  it  would  be  hard  to  make  such  construction 
on  the  words  of  the  will,  as  to  say,  where  a  term  is  limited  to  a 
man  for  60  years,  if  he  shall  so  long  live,  and  from  and  after 
#  272  ^^  decease  to  A.  B.,  *that  it  must  be  meant,  from  and  after  hii 

decease  within  the  term ;  for  suppose  he  should  outlive  Ae 
term,  should  the  remainder-man  take  in  the  lifetime  of  Thomas ! 
That  were  a  construction  contrary  to  the  words  and  intention 
of  the  testator. 

36.  In  all  cases  where  it  is  not  admitted  that  there  is  such  a 
degree  of  possibility  of  the  life's  exceeding  the  term,  as  is  sup- 
posed sufficient  to  create  a  contingency  in  the  remainder,  there 
(says  Mr.  Feame)  the  remainder  cannot  fall  within  the  descrip- 
tion of  a  ft*eehoId  to  commence  in  future  ;  for  when  we  suppose 
the  remainder  to  be  vested,  we  of  consequence  admit  that  it  pass- 
es immediately,  subject  to  and  expectant  on  the  preceding  term  \ 
I  otherwise  it  cannot  be  vested  ;  and  then  it  is  a  freehold  com- 


Title  XVI.  Remainder.  Ch.  I  $  36—40.  187 

mencing  in  proteenH^  and  not  tn  ^Wuro.  Iftbelife  cannot  ex- 
ceed the  term,  and  the  tenn  must  determine  with  the  life,  the 
limiting  an  estate  to  commence  from,  the  expiration  of  the  life, 
is  in  effect  limiting  it  to  commence  from  the  determination  of 
the  term.  In  which  latter  mode  of  limitation  there  could  exist 
no  doubt  of  the  remainder's  passing  immediately,  and  being  vest- 
ed. Upon  these  principles  alone,  without  recurring  to  any  uif«,  f  33; 
other,  the  case  put,  and  distinction  taken,  by  Lord  Hale,  may 
be  admitted  as  law. 

37.  There  are  three  exceptions  to  the  fourth  sort  of  contiii-  .^"|*^^  ^^^^* 
gent  remainders.  The  first  arises  from  a  rule  of  law,  that  '^ '  *"** 
wherever  the  ancestor  takes  an  estate  of  freehold,  and  a  remain- 
der is  thereon  limited,  in  the  same  conveyance,  to  his  heirs,  or 
to  the  heirs  of  his  body,  such  remainder  is  immediately  executed 
in  the  ancestor  so  taking  the  freehold,  and  is  not  contingent. 
The  origin  of  this  rule,  and  the  cases  which  have  arisen  upon  it, 
will  be  stated  under  the  Titles  Deed  and  Devise.  %  273 

*38.  The  second  exception  arises  from  a  rule  of  law,  which  Limitation  to 
^  has  been  stated  in  Title  XI.  ch.  4.  $  34.  That  an  ultimate  luni-  h^^*" the  - 
tation  to  the  right  heirs  of  the  grantor  will  continue  in  him  as  Grantor, 
his  -old  reversion,  and  not  as  a  remainder  ;  though  the  freehold 
be  expressly  limited  from  him. 

39.  The  third  exception  arises  from  the  respect  which  the  h^j^  ^^^^^ 
^    law  pays  to  the  intent  of  a  testator,  where  it  can  be  plainly  col-  times  a  i>£- 

lected  fipom  his  will^  that  he  used  the  word  h^ir  as  a  descriptio  *JJjj'**      " 
perstrnxt  or  sufficient  designation  of  the  person,  for  the  remain- 
der to  vest,  notwithstanding  the  general  rule  that  nemB  est  ha- 
res viventis.     The  cases  in  which  this  point  has  occurred  will 
be  stated  under  Title  XXXYIII.  Devise. 

40.  There  is  a  very  material  difference  between  that  kind  of  What  kind 
uncertainty  which  makes  a  remainder  contingent,  and  an  uncer-  jjfjnty^JJi^ 
tainty  of  another  kind,  namely,  the  uncertainty  of  a  remainder's  denafU- 
ever  taking  effect  in  possession  :  for  wherever  there  is  a  partic-  "**J|n*'  ♦ 
ular  estate,  the  determination  of  which  does  not  depend  on  any 
uncertain  event,  and  a  remainder  is  thereon  absolutely  limited 

to  a  person  in  esse^  and  ascertained,  in  that  case,  notwithstand- 
ing the  nature  and  duration  of  the  estate  limited  in  remainder 
may  be  such  as  that  it  may  not  endure  beyond  the  particular  es- 
tate, and  may  therefore  never  take  effect  or  vest  in  possession, 
yet  it  is  not  a  contingent,  but  a  vested  remainder.  As  if  a  lease 
be  to  A.  for  life,  remainder  to  B.  for  life  or  in  tail ;  here,  not- 
withstanding B.  may  possibly  die  without  issue  in  the  lifetime 
of  A.,  and  consequently  never  come  into  possession  ;  yet  b  his 
remainder  vested  in  interest,  and  by  no  means  comprised  in  the 
legal  notion  of  a  contingent  e9tat^. 
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41.  It  18  not  the  uncertainty  of  ever  takilig  effect  in 

*  274  sion  that  makes  a  remainder  contii^nt,  for  *to  that  every  re- 

mainder for  life  or  in  tul,  expectant  on  an  estate  for  life,  is  and 
must  be  liable  ;  as  has  been  observed  in  the  preceding  sedica. 
The  present  capacity  of  taking  effect  in  possession,  if  the  pos- 
session were  to  become  vacant,  and  not  the  certainty  that  tiie 
possession  will  become  vacant,  before  the  estate  limited  in  r^ 
mainder  determines,  universally  distingubhes  a  vested  reioain- 
der  from  one  that  is  contingent 

n€m.mT'  '  42-  Thus,  if  there  be  a  lease  for  life  to  A.,  remainder  to  B. 
for  life  ;  the  remainder  to  B.,  although  it  may  possibly  never 
take  effect  in  possession,  because  B.  may  die  before  A.,  yet 
from  the  very  instant  of  its  limitation,  it  is  capable  of  taking  ef* 
feet  in  possession,  if  the  possession  were  to  fall  by  the  'death  of 
A.  It  .is  therefore  vested  in  interest;  though  perhaps  the  in- 
terest so  vested  may  determine  by  B/s  death,  before  the  posses- 
sion he  waits  for  may  become  vacant. 

Idem.  43.  On  the  other  hand,  if  there  be^  a  lease  for  life  to   A.,  and 

after  the  death  of  J.  D.  remainder  to  B.  in  tail,  in  that  case  the 
remainder  to  B.  is  not  capable  of  taking  effect  in  possession  dar- 
ing the  life  of  J.  D.,  although  the  possesssion  should  fail  by  the 
determination  of  A.'s  estate.  But  if  J.  D.  chance  to  die  before 
the  determination  of  the  particular  estate,  then  does  R.'s  remain- 
der, by  such  event,  become  capable  of  taking  effect  in  posses- 
sion, when  it  shall  ha^ien  to  fall,  and  it  is  then  in  the  same  state 
as  if  it  had  been  originally  limited  without  any  regard  to  the 
death  of  J.  D. 

44.  This  very  essential  alteration  in  the  nature  of  B/s  re- 
mainder, occasioned  by  the  timely  event  of  J.  D.'s  death,  is  the 
change  of  a  contingent  into  a  vested  estate.  Before  that  event, 
it  had  not  the  capacity  of  vesting  in  possession  ;  and  it  was 

*  276  doubtful  *whether  it  ever  would  have  it  or  not ;  it  was  there- 

fore not  vested  at  all :  by'that  event  it  acquires  the  capaicity  of 
vesting  in  possession,  when  ^he  possession  becomes  vacant ;  it 
is  therefore  vested  ii\interest,  though  it  is  yet  uncertain  wheth- 
er it  will  ever  vest  in  possesnon  ;  for  it  is  still  possible  diat  B. 
may  die  without  issue  during  the  continuance  of  the  particular 
estate. 
Idem.  ^   •  45.  It  follows,  that  whenever  the  preceding  estate  is  limited, 

so  as  to  determine  on  an  event  which  certainly  must  happen  ; 
and  the  remainder  is  so  limited  to  a  person  in  testy  and  as- 
^  certained,  that  the  preceding  estate  may,  by  any  means  deter- 
mine before  the  e:ipiration  of  the  estate  limited  in  remidndftr, 
such  remainder  is  vested.  On  the  contrary  whenever  the  pre* 
ceding  estate,  except  in  the  cases  before  mentioned  as  exceptions 


i 


Title  XVI,  Remainder.  Ch.  i.  $  4*— 48.  1 89 

(    to  the  descriptions  of  a  contingent  remainder,  is  limited,  so  as 
V   to  determine  only  on  an  event  which  is  uncertain,  and  may 
\  never  happen  ;  or  wherever  the  remainder  is  limited  to  a  per- 
son  not  in  e^se,  or  not  ascertained ;  or  wherever  it  is  limited 
so   as  to  require  the  concurrence  of  some  dubious  uncertain 
event,  independent  of  the  determination  of  the  preceding  estate, 
j  and   duration  of  the  estate  limited  in  remainder,  to  give  it  a 
!  capacity  of  taking  effect,  then  the  remainder  is  contingent. 

46.  Where  an  estate  is  fimited  to  A.  for  life,  remainder  to  Idem,  33h 
B.   during  the  life  of  A.,  it  is  a  vested  remainder ;  for  here  is 

a  preceding  estate  ;  to  determine  on  an  event  which  certainly 
niust  happen,  the  death  of  A.  and  the  remainder  is  so  limited 
to  a  person  in  esse^  that  the  preceding  estate  may,  by  some 
means,  viz.  by  forfeiture  or  surrender,  determine  before  the  ex- 
piration of  the  estate  limited  in  remainder,  that  is,  before  the 
expiration  of  A.'s  life ;  accordingly,  *if  A.'s  life  estate  be  not  ♦  276 

expired  at  the  determination  of  the  particular  estate,  which  it 
will  not  if  A.  should  commit  a  forfeiture,  or  make  a  surrender, 
then  will  the  remainder  take  effect  in  possession. 

47.  This -doctrine  was  formerly  doubted ;  but  it  has  been 
resolved^in  the  following  case,  that  a  remainder  to  trustees  dur- 
ing the  life  of  a  tenant  for  99  years,  if  he  should  so  long  live, 
to  take  effect  from  and  after  the  death  of  such  tenant  for  life, 
or  other  sooner  determination  of  the  estate  limited  to  him,  was 
a  vested  remainder. 

48.  John  Dormer,   upon  the  marriage  of  his  eldest  son,  con-  pa^STil^rrt 
veyed  several  estates  (after  a  great  number  of  preceding  limi-  3  Atk.  \zL  , 
tations  for  life  and  in  tail,)  to  the  use  of  Robert  Dormer  for  ^**^"^' 
99  years,  if  he  should  so  long  live,  and,  from  and  after  the 

death  of  the  said  Robert  Dormer,  or  other  sooner  determi- 
nation of  the  estate  limited  to  him  for  99  years,  to  the  use  of 
trustees  and  their  heirs,  ^  during  the  life  of  the  said  Robert  Dor- 
mer, upon  trust  to  preserve  the  contingent  remainders  thereinaf- 
ter liinited  ;  and  after  the  end  or  other  sooner  determination  of 
the  said  term,  to  the  use  of  the  first  and  other  sons  of  the  said 
Rober  Dormer  successively  in  tail  male,  with  remainder  over. 

One  of  the  questions  in  this  case  was.  Whether  the  remainder 
fioiited  to  trustees  to  preserve  contingent  remainders,  was  a  vest- 
ed or  a  contingent  remainder  1 

The  Court  of  King^s  Bench  determined,  that  it  was  a  vested, 
and  not  a  contingent  remainder. 

Upon  a  writ  of  error  to  the  House  of  Lords,   it  was  con-  ^^'^355*'^ 
tended  for  the  plaintiff  in  error,  that  the  estate  being  limited  to 
the  trustees,  tj^et  (he  death  of  Robert  Dormer j   durmg  his  life, 
was  a  void  jimitation,  because  it  could  never  take  effect  in  pos- 
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session.     That  if  the  limitation  to  the  trustees  was  not  Toid» 

*  277  but  the  words  ^  after  the  death  of  Robert  Dormer  might   be  re- 

jected, and  the  limitation  to  the  trustees  to  take  effect  in  the  dw- 
junctive,  viz.*  or  other  sooner  determination  of  the  term  ;  yet  tbat 
t}ie  trustees,  by  force  of  those  words,  took  no  vested  remainder, 
but  their  estate  remained  in  contingency  for  no  remainder  coold 
^  be  said  to  be  vested,  unless  it  was  so  limited  as  to  come  into  tlie 
possession  of  the  remainder-man  upon  every  determination  which 
might  happen  of  the  particular  estate ;  but  the  words  other  sooner 
determination  of  the  term^  could  not  extend  to  a  determination  of 
the  term  by  effluxion  of  time  ;  because  the  estate  after  the  end  of 
the  term  (which,  in  a  legal  sense,  always  signified  c^Ur  the  end 
by  ^uxion  of  time)   was,  by  express  words,  limited  to  the 
first  son  of  Robert  Dormer  ;  so  that  the  words,  other  sooner  deter^ 
mination^  could  extend  only  to  a  determination  of  the  term  by 
surrender  or  forfeiture,  which  might  or  might  not  happen.     It 
was  admitted,  that  when  a  remainder  was  limited  to  take  e& 
feet  in  possession,  upon  an  event  which  of  necessity  must  A«p- 
pen,  such  remainder  would  vest ;  but  if  it  was  limited  to  take 
effect  in  possession  upon  an  event  which  might  never  ht^ptUy 
then  it  did  not  vest.     Now,  it  was  not  an  event  which  must 
necessarily  happen,  that  Robert  Dormer's  term  should  end  by 
surrender  or  forfeiture,  because  it  might  determine  by  effluxion 
of  time  or  death  ;  so  that  the  present  case  was  no  more  than 
this,  vizi,  a  limitation  to  Robert  Dormer  for  99  years,  if  he  so 
long  live,  and  if  hb  estate  shall  determine  by  surrender  or  for- 
feiture, then  to  the  trustees  during  his  life ;  and  which  was 
plainly  no  more  than  a  contingent  remainder.     That  this  con- 
struction of  the  limitation  to  the  trustees  was  most  agreeable  to, 
and  best  answered  the  intention  of  the  parties  to  the  settle- 

*  278         ment ;  the  end  and  design  of  ^appointing  trustees  to  preserve 

contingent  remainders  in  this  and  all  other  marriage  settle- 
ments, beitig  only  fo  give  them  a  right  to  enter,  upon  any  con* 
veyance  made  by  the  particular  tenant  for  life  or  years  to  de- 
stroy the  contingent  remaindefrs  before  they  arise. 

On  the  other  side  it  was  argued,  that  the  estate  limited  to 
.  the  trustees  to  preserve  the  contingent  remainders,  was  a  vest- 
ed remainder,  to  take  effect  in  possession  during  the  life  of 
Robert  Dormer,  upon  the  determination  of  the  particular  estate, 
limited  to  him  for  99  years,  either  by  ^uxion  of  time,  forfeiture, 
or  surrender ;  and  though  that  part  of  the  limitation  which  de- 
pended upon  the  oontingency  of  Robert  Dormer's  death,  was  of 
no  operation  or  effect  to  vest  an  estate  in  possession  in  the  trus- 
tees on  that  single  event ;  yet,  as  the  particular  estate  for  99 
years  might  determine  in  his  life-time  by  either  of  the  other 
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events  happening,  that  is,  forfeiture  or  surrender,  the  remainder 
vested  in  the  trustees  took  effect  in  possession  ;  and  a  remainder 
so  limited  is  well  warranted  by  the  rules  of  law,  and  is  neither 
void  nor  contingent.  That  to  make  this  a  contingent  remainder 
from  the  words  or  other  sooner  determinationy  would  be  contrary 
to  the  established  notion  of  what  the  law  calls  a  contingent  re« 
mainder  ;  for  such  a  remainder  can  only  be  one  of  these  three 
ways  :  either  where  the  person  to  whom  it  is  limited  is  not  in 
esse,  or  where  the  particular  estate  may  determine  before  the  re 
mainder  can  take  effect,  or  where  some  collateral  accident  must 
happen  before  it  can  take  effect.  But  none  of  these  fell  out  in 
the  present  case  ;  for  the  persons  to  whom  the  estate  was  limited, 
viz.  the  trustees,  were  existing.  The  remainder  to  them  would 
take  effect  immediately  upon  the  determination  of  the  particular 
estate  by  surrender  or  forfeiture ;  *and  here  was  a  collateral 
accident  to  happen  before  it  could  take  place,  but  only  such  as 
made  a  determination  of  the  particular  estate,  and  what  was  im  - 
plied  in  its  very  creation.  The  words,  or  other  sooner  delermtna* 
tioHy  are  what  are  implied  in  every  term  for  years,  and  to  which 
every  term  is  subject  by  surrender  or  forfeiture  :  they  are  no 
other  than  what  are  made  use  of  in  all  common  limitations  of 
estates  to  trustees  to  preserve  contingent  remainders  in  every 
settlement.  To  put,  therefore,  such  a  construction  upon  these 
words,  as  to  make  the  estate  arising  from  them  to  the  trustees 
a  contingent  remainder,  would  disappoint  the  very  end  proposed 
by  them  :  it  would  frustrate  the  intention  of  the  parties,  and  en- 
danger most  of  the  family  settlements  in  the  kingdom. 

The  Judges  having  been  consulted  on  this  case.  Lord  Chief 
Justice  Willes  delivered  their  unanimous  opinion  ;  of  which  t 
shall  transcribe  that  part  which  relates  to  the  present  question.  ]^'^^^'  l^^P* 

*^  We  deny  that  this  estate  so  limited  to  the  trustees  was  such 
a  contingent  remainder,  that  it  did  not  vest  immediately.  The 
notion  of  a  contingent  remainder  is'  a  matter  of  a  good  deal  of 
nicety  ;  and,  if  I  should  trouble  you  with  all  that  is  said  in  the 
books  concerning  contingent  remainders,  and  the  instances  that 
are  put  of  such  contingent  remainders,  I  am  afraid  it  would 
rather  tend  to  puzzle  than  enlighten  the  case.  I  choose,  there- 
fore, to  tell  your  Lordships  what  are  the  contingent  remainders 
that  do  not  vest,  and  what  remainders  vest  immediately,  though 
they  are  sometimes  (though  very  improperly)  called  contingent 
remainders.  The  definition  which  was  given  by  the  counsel  for 
the  appellants  of  a  contingent  remainder  which  does  not  vest,  ■ 
is,  where  the  particular  estate  may  determine  before  the  remain* 
der  can  take  place  in  possession  ;  and  that  if  it  is  uncertain 
when  it  will  *take  place  in  possession,  and  it  may  happen  that    ^    *  S80 

Vot.  IL  70 
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it  never  will  take  'place  in  possession,  the  remainder  trill  not 
vest.  But  this  is  not  a  just  definition  ;  for,  if  this  were  true, 
it  .would  overturn  all  the  settlements  that  ever  were  made.  I 
will  mention  but  one  instance,  though  I  might  ^mention  a  thou- 
sand ;  as^  where  an  estate  is  limited  to  A.  for  his  Ufe,  remain- 
der to  another,  and  the  heirs  of  his  body.  I  believe  no  man  in 
his  senses  ever  doubted  but  this  was  a  vested  remainder ;  and 
yet  it  b  within  their  definition  ;  for,  suppose  the  remainder-iaaB 
in  tail  dies  without  issue,  before  the  tenant  for  life,  then  this  re- 
mainder will  never  take  place  in  possession.  As,  therefore, 
this  is  not  a  proper  defimtion,  we  beg  leave  to  acquaint  jour 
Lordships  what  we  think  is ;  and  we  think  there  are  but  two 
sorts  of  contingent  remainders  which- do  not  vest — 1st.  Where 
the  person  to  whom  the  remainder  is  limited  is  not  in  esse  at  tiie 
time  of  the  limitation  ;  2dly.  Where  the  commencement  of  tiie 
ren^ainder  depends  on  some  matter  collateral  to  the  detenninar- 
tion  of  the  particular  estate.  Many  instances  of  such,  contin- 
gent remainders  might  be  put,  which  will  fall  under  one  of 
these  heads ;  and  I  will  beg  leave  to  put  one  of  each,  the  better 
to  illustrate  this  matter.  If  the  first  limitation  be  to  one  (ex 
life,  or  for  years,  and  the  next  limitation  to  the  son  of  B.,  who, 
at  the  time,  has  no  cluldren,  this  is  a  contingent  remainder  of 
the  first  sort.  If  there  be  a  limitation  to  A.  for  life,  remiunder 
to  B.  after  the  death  of  J.  S.,  or  when  a  third  person  then  at 
Rome  returns  from  thence,  this  is  a  contingent  remainder  of  the 
second  sort.  In  the  first  case,  if  the  tenant  for  life  should  die, 
or  the  term  for  years  expire  before  B.  has  a  son  bom  the  re- 
mainder never  vests  at  all.  '  And,  in  the  second  case,  if  B.  d^ 
before  J.  S.,  or  before  the  man  returns  from  Rome,  the  remain- 
*  28 1  der  never  vests ;  because  the  death  of  *  J.  S.,  or  the  return  of 

the  person  from  Rome,  were  both  conditions  precedent  And 
these  are  instances,  amongst  many  others,  of  contingent  re- 
mainders which  do  not  vest,  and  of  which  you  may  find  great 
variety  in  Boraston's  case,  S  Coke  Rep.  20.  But  the  present 
limitation  to  the  trustees  plainly  does  not  fall  under  either  of 
these  heads.  The  trustees  were  persons  in  being,  and  their  es- 
tate was  not  to  commence  on  any  collateral  matter,  but  upon 
all  detarminalions  of  the  estate  of  Robert  Dormer  which  could 
happen  during  his  life  ;  and  the  estate  was  limited  to  them  for 
no  longer  time.  To  enforce  and  illustrate  this  I  beg  leave  to 
mention  two  or  three  other  things.  Will  any  one  say.  That 
any  thing  can  descend  to  the  heir  that  did  not  vest  hi  the  ances- 
tor ;  so  that,  if  nothing  vested  in  the  trustees,  the  limitation  to 
them  and  their  heirs  is  nonsensical ;  for,  according  to  this  no- 
tion, if  they  should  die  before  the  contingencies  happen,  their 
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heirs  can  take  nothing  ;  and  yet  this  word  hebre  has  been  put  in 
every  such  limitation  for  200  years  last  past,  for  it  is  so  long 
since  the  statute  of  uses ;  so  thai  during  that  time,  we  have 
been  all  in  the  dark,  and  this  new  light  is  but  just  sprung  up, 
which  if  it  prevail,  for  another  reason  as  well  as  this,.  willover« 
turn  all  the  settlements  for  200  years  last  past.  For  in  every 
one  of  them,  the  limitation  is  either  in  the  same  wordft  as  the 
present,  or,  after  the  end  or  other  sooner  determiniRon  of  the 
particular  estate,  which  are  word9  tantamount  to  this,  for  end 
or  determination  certainly  comprehends  death,  as  well  as  efflux- 
ion of  time.  If,  therefore,  I  could  not  make  this  consistent  with 
the  rules  of  law,  though  I  humbly  apprehend  I  plainly  have,  I 
should  rather  choose  to  put  a  construction  on  these  words  con* 
trary  to  the  rules  of  law,  than  overturn  many  thousand  settle- 
ments, according  to  this  maxim,  founded  on  the  best  reason, 
.  commwm  error  *facUjuSy  and,  ut  res  magis  viUeat  quam  pereaU  »  282 

But  the  present  case,  for  the  reasons  I  have  already  mentioned, 
is  not,  I  think,  liable  to  this  objection  :  to  prove  which,  I  beg 
leave  only  to  put  one  case  : — A.,  tenant  in  fee,  grants  an  estate 
to  B.  for  99  years,  determinable  in  his  life  ;  supposing  B.  out- 
live the  term,  ^or  surrender,  or  forfeit,  no  one,  I  believe  will 
say  but  that  A.  may  enjoy  the  estate  again.  If  so^  a  contin- 
gent freehold  was  in  him  during  the  life  of  B.,  for  it  could  not 
be  in  B.,  because  he  had  only  a  chattel  interest ;  and  it  could 
not  be  in  any  one  else  ; — and  if  it  were  in  A.  it  must  be  a  ^ted 
interest,  for  it  was  never  out  of  hun  ;  and  if  A.  had  a  contin- 
gent freehold  during  the  life  of  B.,  no  one  can  say  but  that  he 
might  grant  it  over ;  and  if  he  do,  it  must  be  of  the  same  na- 
ture it  was  when  it  was  in  A.,  and,  consequently,  a  vested  free- 
bold.  And  this  case  I  have  put^  is  expressly  held  to  be  law  in 
Co.  Lit  42  a.  in  Cholmeley's  case,  2  Co.  51a.  and  in  the  year 
book  of  Edward  111.  which  is  there  cited.'' 

The  Judgment  was  affirmed.  ^ 

49.  It  frequently  happens  that  contingent  remainders  inter-  ^^  interrea- 
/vene  between  the  particular  estate,  and  other  limitations  over  ;  air  maj  ba 
Supon  which  cases  we  must  observe,  that  whenever  a  contingent  contmg«nt, 

( remainder  is  Umited,  which  is  followed  by  another  limitation  over,  qnent  one'^ 
i  if  the  contingent  limitation  be  not  in  fee,  the  subsequent  limita- ▼^■^^ 
tion  may  be  vested,  if  made  to  a  person  in  esse.  Fetrne,  338. 

50.  Thus,  if  an  estate  be  limited  to  A.  for  life,  remainder  touvedailv* 
his  first  and  other  sons  in  tail,  remainder  to  B.  for  life,  remainder  FjTlf  \|,^ 
to  his  first  and  other  sons  in  tail ;  if  B.  has  a  son  bom  before  A.,  119.  Tit  %  c 
such  son  will  have  a  vested  remainder  in  him.    But  if  A.  should  ^1^ 
afterwards  have  a  soUi  he  will  take  a  vested  estate  precedent  to      • 

that  of  B.'s  son. 
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*dl.  Lands  were  limited  to  husband  and  wife  for  their  Iivef» 
and  after  their  decease,  to  their  first  issue  male,  and  to  the  heirs 
male  of  such  issue,  and  so  over  to  the  second,  third,  and  fourth 
issue  male,  &c.  And  for  want  of  such  issue,  to  the  heirs  male  of 
the  body  of  the  said  husband  and  wife.  It  was  held  that  this 
last  limitation  should  be  executed  $ub  modo ;  that  is,  in  such 
manner  as  to  open  and  separate  itself  from  the  first  estate  for 
life,  whenever  the  contingency  happened. 

52.  Th^receding  cases  are  instances  where  the  contingency 
of  the  intervening  remainders  arose  from  their  being  limited  to 
persons  not  in  esse.  But  if  there  be  a  remainder  limited  to  a 
person  tn  eeeey  so  as  to  depend  on  a  contingent  event,  if  the 
same  contingency  be  not  considered  as  extending  to  the  subse- 
quent limitations,  such  of  those  limitations  as  are  to  persons  m 
esse  may  be  vested. 

53.  Thus,  in  the  case  of  Napper  v.  Saunders,  one  of  the 
questions  was,  whether  the  remainders,  subsequent  to  the  re- 
mainder for  the  life  of  C,  were  contingent  or  vested  :  it  was 
agreed  that  G.'s  estate  for  life  was  contingent,  on  the  event  of 
her  surviving  her  husband  ;  but  still  it  was  held  that  the  subse- 
quent remainders  were  vested. 

I  54.  We  have  seen,  that  no  remainder  can  be  limited  afiter  a 
"imitation  in  fee  ;  but  two  or  more  several  contingent  estates 
in  fee  may  be  limited,  as  substitutes  or  alternatives,  one  for  the 
other,  and  not  to  interfere  ;  but  so  that  one  only  can  take  effect, 
^nd  ^very  subsequent  limitation  be  a  disposition,,  substituted 
in  th^  room  of  the  former,  if  the  former  should  fail  of  effect. 

55.  Sir  Michael  Armyn  devised  certain  lands  to  Evers  Ar- 
myn  for  life,  and,  in  case  he  should  have  *any  issue  male,  then 
to  such  issue  male  and  his  heirs  for  ever ;  and  if  he  should  £e 
without  issue  male,  then  he  devised  the  manor  of  Pickworth  to 
Thomas  Style  in  fee,  and  the  manor  of  Willoughby  to  Sir 
•Thomas  Qarnardistoi^  in  fee.  It  was  determined,  that  the  first 
remainder  was  a  contingefnt  fee  to  the  issue  male  of  Evers  Ar« 
myn  ;  and  the  remainder  to  Sir  Thomas  Bamardiston  was  a 
contingent  fee  also,  not  contrary  to,  but  concurrent  with  the 
former,  according  to  the  notion  in  Plunkett  v.  Holmes,  and  was 
a  contingency  with  a  double  aspect  For  if  Evers  had  had  is- 
sue male,  then  the  remainder  had  vested  in  such  issue  male  in 
fee  ;  If  he  died  without  issue  male,  that  is,  (said  Treby)  if  ho 
never  bad  issue  male,  then  to  Sir  Thomas  Bamardiston  in  fee. 
And  these  were  not  remamders  expectant,  the  one  to  take  effect 
ftfter  the  other,  but  were  contemporary, 

56.  A  person  devised  all  his  lands  to  his  son  J.  L.  for  the 
term  of  his  natural  life,  and,  after  his  decease^  unto  the  bein 
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male  and  female  of  the  body  of  his  said  son  J.  L.  for  ever  ;  and 
if  his  said  son  should  die»  leaving  no  lawful  issue,  then  he  de** 
vised  the  premises  to  his  daughter  Elizabeth,  and  her  heirs  and 
assigns  for  ever. 

After  the  death  of  the  testator,  J.  L.  the  son  entered,  and 
suffered  a  recovery. 

The  Court  was  of  opinion,  that  the  son  acquired  an  estate  in 
fee  simple  by  the  recovery.  For  if  it  was  an  estate  tail  in  him, 
there  could  be  no  doubt ;  and  if  he  had  only  an  estate  for  life, 
with  remainder  in  fee  to  his  heirs  male  and  female,  (which  the 
"Court  rather  took  it  to  be,)  then  this,  being  a  contingent  remain- 
der, was  destroyed  by  the  common  recovery  ;  and  all  subsequent 
remwiders  depending  thereon  *were  also  barred,  according  to  ^^^ 

the  case  of  Loddington  v.  Kyme,  which  Asembled  this  case  in 
all  points. 

57.  A  will  was  made  in  these  words  :  **  I  give  my  mes-  D„obam  ^* 
suage,  &c.  to  my  son  J.  S.  for  life,  and  after  his  death,  unto  Dou;.  S65. 
all  and  every  his  children  equally,   and  to  their  heirs  ;  and  in 

case  he  dies  without  issue,  I  give  the  said  premises  unto  my  two 
daughters  and  their  heirs,  equally  to  be  divided  between  them.'* 
It  was  determined,  that  both  the  devises  were  contingent  re- 
mdnders  in  fee. 

T^/\A  V     Pap 

58.  A  person  devised  lands  to  his  niece  Dorothy  for  life,  re- ^^  8  Term, 
mainder  to  trustees  to  preserve  contingent  remainders^  remain- R*  484. 
der  to  all  and  every  the  children  of  Dorothy,  begotten  or  to  be 
begotten  by  his  nephew  J.  C.  and  their  heirs  for  ever,  to  be 

equally  divided  among  them,  but  if  only  one  child,  then  to  such 
only  child  and  his  or  her  heirs  for  ever ;  and,  for  default  of 
such  issue,  to  James  Comberback  for  life,  remainder  to  trus- 
tees to  preserve  contingent  remainders. 

Lord  Kenyon  said,  there  was  nothing  to  distinguish  this  case 
from  Loddington  v.  Kyme,  and  Goodright  and  Dunham.  The 
clear  intent  of  the  devisor  was,  that  the  children  of  Dorothy,  if 
any,  should  take  a  fee  ;  and  if  she  had  no  children,  then  that 
the  remainders  over  should  take  effect ;  but  Dorothy  had  chil* 
dren,  by  which  the  limitations  over  were  defeated. 

59.  Mr.   Serjeant  Hill,  in  arguing  the  above  cases,  cited  a  Legge  cited 
determination  of  Lord  Hardwicke  upon  a  case  nearly  similar.        3  Term.  Rep. 

A  person  devised  to  his  wife  Elizabeth,   and  her  heirs,  all  his  ^^  j^ 
freehold,  leasehold,  and  personal  estate,  chained  with  2002.,  to. 
be  laid  out  on  a  house,   which  he  gave  to  his  daughter  Martha- 
iia,  during  the  term  of  her  natural  life,  and  after  her  decease, 
then  the  same  to  go  and  be  enjoyed  by  the  children  of  her  *body  *  286 

b^otten,  and  their  heu<s.;  and,  in  default  thereof,  to  his  son 
William    Legge,  his  heirs  and  assigns.    William  Lej^e  died 
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in  the  lifetime  of  Marthana,  but  devised  his  interest  to  the 
plaintiff;  and  then  Marthana  died  without  children.  The  ques- 
tion was,  whether  this  devise  to  William  was  good,  which  de- 
pended upon  what  estate  he  took  by  his  father's  will ;  whether 
a  vested  remainder,  or  a  remainder  depending  upon  the  contin- 
gency or  possibility  of  Marthana's  dying  without  children. 

Lord  Chancellor. — This  Is  a  vested  remainder  in  William 
Legge :  Marthana  took  no  more  than  an  estate  for  life  ;  for, 
when  an  estate  for  life  is  expressly  given,  no  greater  estate  shall 
arise  by  implication  :  subsequent  words  of  contingency,  enlai^-. 
ing  the  estate  only,  where  no  express  estate  for  life  is  devised. 
Then,  as  to  the  children,  the  question  is,  whether  thb  be  a  lim^ 
itation  to  them  in  fe^  or  in  tail  ?  Had  there  been  no  remainder 
limited  over,  they  wo%d  have  taken  a  contingent  remainder  in 
fee  :  but  there  being  a  limitation  to  their  uncle,  it  is  impossible 
they  should  die  without  heirs,  during  his  or  any  of  his  children's 
life.  The  doubt  arises  from  the  equivocal  words  m  default 
thereof;  whether  they  relate  to  Marthana's  dying  without  chil- 
dren, or  to  the  children's  dying  without  heirs.  If  to  the  first, 
the  case  wQl  then  amount  to  that  of  Loddington  v.  Kyme,  and 
make  this  a  fee  with  a  double  aspect,  or,  as  it  is  called  in  that 
case,  two  concurrent  contingencies,  of  which  either  is  to  start, 
according  as  it  happens,  being  remainders  contemporary,  and 
not  expectant  one  after  another.  But  then  both  wiU  be  contm- 
gent,  as  well  that  to  the  children  of  Marthana,  as  that  to  W3« 
liam ;  which  is  a  construction  never  made  without  an  absolute 
^°'  necessity,  as  there  was  in  Loddington  *v.   Kyme,  where  the 

words  were,  "to  £.  Armyn  for  life,  and  in  case  he  have  any 
issue  male,  then  to  such  issue  male  and  his  heirs  for  ever,  and 
if  he  die  without  issue  male,  then  over."  And  which  was  a  ve- 
ry singular  case.  But  here  is  no  such  necessity  ;  the  words, 
in  default  thereof  taking  in  both  the  contingencies,  as  well  that 
of  Marthana's  dying  without  children,  as  of  her  children  dying 
without  heirs  ;  which  brings  it  to  no  moire  than  the  common 
ordinary  limitations  in  settlements,  which  take  in  all  the  con- 
tingencies that  can  happen.  And,  as  the  Court  never  construes 
a  limitation  into  an  executory  devise,  where  it  may  take  effect 
as  a  remainder,  because  the  former  puts  the  inheritance  in 
abeyance  ;  so,  neither  does  it  construe  a  remainder  to  be  con- 
tmgent,  where  it  can  be  taken  for  vested,  because  the  latter 
tends  to  support  the  estate,  and  the  former  to  destroy  it,  by 
putting  it  in  the  power  of  the  particular  tenant  to  defeat  the  re- 
mamder  by  fine  or  feoffment,  which  would  have  been  the  case 
here,  by  this  forced  construction  of  the  defendant ;  since,  by 
taking  this  for  a  contingent  remainder  in  William,  it  would 
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liave  been  in  Marthana's  power  to  destroy  tbe  whole  before  the 
birth  of  a  child. 

60.  Mr.   Fearne  observes,   that  in  this  last  case  the  word  ^*?**  ^^^' 
tiureqf^  upon  which  the  construction  turned,  was  equally  applica- 
ble to  the  heirs  of  the  children,  as  to  the  children  themselves  ; 

and  the  heirs  being  the  last  antecedent,  there  was  no  gpround  for  Vide  Dobt. 
excluding  the  reference  to  them';  which  reduced  the  case  to  that  ^^"^i'  I44 
of  a  devise  to  one  and  his  heirs,  and  in  default  of  heirs,  then  to 
a  person  who  was  a  collateral  heir  of  the  first  devisee. 

61.  Where  there  is  a  contingent  limitation  in  fee  absolute,  no  ^  2^^ 
estate  limited  afterwards  can  be  vested,  ^except  in  one  case,  BatnoEatata 
which  will  be  mentioned  hereafter.                                                  ^ft**"  *  R?- 

62.  Thus,  in  the  case  of  Loddington  v.  Kyme,  it  was  deter-  pee'can  b« 
mined,  that  the  remainders  to  Thomas  Style  and  Sir  Thomas  vetwd. 

'  Barnardiston  were  contingent,  because  the  preceding  limitation  i°Ld.  Raym. 
to  the  issue  of  Evers  Armyn  was  a  contingent  fee  ;  and  the  2O8. 
Court  took  the  distinction,  that  where  the  mean  estates  are  for 
life,  or  in  tail,  the  last  remainder  may,  if  it  be  to  a  person  m  esse^ 
vest ;  but  that  no  remainder  after  a  limitation  in  fee  can  be 
vested. 

/     63.  In  all  cases  where  the  first  contingent  remainder  is  in 
Mee,  or  where  there  are  concurrent  remainders,  if  the  first  re- 
'  mainder  becomes  vested,  all  the  subsequent  remainders  become 
•  void  :  for  then  they  become  remainders  expectant  on  the  deter- 
mination of  an  estate  in  fee-simple,  or  concurrent  remkinders. 
-     64.  Thus,  in  a  case  cited  by  Mr.  Justice  Buller,  where  the  Dick«oJ*3 
devise  was  to  G.  Pinnock  for  life,  remainder  to  her  first  and  Term  R.  495. 
other  sons  in  tail  general,  and  for  default  of  such  issue  male, 
remainder  over:  and  it  was  contended  at  the  bar,  that  the 
word  male  might  be  rejected  ;  but  the  Court  said  they  could 
not  do  it ;  but  held  that  the  remainder  over  was  a  contingent 
devise,  only  on  the  event  of  there  never  being  a  son,  and  if  there 
were  a  son  ever  bom,  though  he  died,  the  remainder  over  was 
void.     In  that  case,  a  son  was  bom,   who   died  during  the  life 
of  G.  Pinnock,  on  the  birth  of  whom  the  estate  vested  in  him, 
and  the  limitation  over  was  void. 

/     65.  It  seems  however,   that  a  contingent  determinable  fee,  Unieti  fiie 
/devised  in  trust  for  some  special  purposes  only,  will  not  prevent  Remainder 
^  subsequent  limitation  to  a  person  in  esse  from  being  vested.         ^l^  deUi^" 
*66.  Sir  W.  Dodwell  devised  all  his  estates  to  his  daughter  minaWe  Fee, 
for  life,  remainder  to  trustees  to  preserve,  &c.,  remainder  to  her  ^^^ 

first  and  other  sons  in  tail.     In  case  his  said  daughter  should  {Jf^QiJ^'^  3 
,  jlie  without  issue  of  her  body  living  at    her  decease,  then  he  de-  Atk.  774. 
Tised  his  estates  to  trustees  and  their  heirs,  until  his  cousin.  Sir    ™  * 
H.  Nelthorpe,  should  attain  his  age  of  21  years ;  to  whom  he 
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devised  all  his  estates,  after  he  attained  his  age  of  21  years,  for 
life,  remainder  to  his  first  and  other  sons  in  tml  male  ;  in  de- 
fault of  such  issue,  or  in  case  the  said  Bir  H.  N.  should  happen 
to  die  before  he  attained  his  age  of  21  years,  and  without  issue, 
then  to  S.  Lethulier  for  life,  &c. 

Lord  Hatdwicke  held,  that  the  contingency  of  the  daughter's 
dying  without  issue,  living  at  her  death,  affected  only  the  estate 
limited  to  trustees,  until  Sir   H.  N.  should  attain   21 :  that  tins 
limitation  to  trustees  was  not  an  absolute  fee,  as  was  contended, 
but  a  determinable  fee  :  that  the  estate  limited  to  Sir  H.  N.  was 
only  contbgent  until  he  attained  SI :  that  this  contingency  ex<- 
tended  to  none  of  the  subsequent  estates ;  and  therefore  the  re* 
mainders  over  to  persons  in  esse  were  vested. 
k  Power  of        g7^  ii  frequently  happens  that  estates  are  subject  to  a  power 
doat  not  tat*  of  appointment  in  the  first  taker,  with  remainders  over  in  de- 
pend lU-       fault  of  such  appointment.     And  it  is  now  settled,  that  such  a 
Vide  Tit  32.  power  does  not  suspend  the  effect  of  Ihe  subsequent  limitations, 
c.  13.  or  keep  them  in  contingency.  *  ♦ 

Elfoct  of  a  '  68.  As  to  the  cases  wherein  a  condition  annexed  to  a  preceding 
Cantmiencj  Restate  b,  or  is  not,  considered  as  a  condition  precedent,  to  give 
Preceding  [  effect  to  the  ulterior  limitations,  such  cases  may  be  distinguish- 
ed into  three  classes:-—!.  Limitations  after  a  preceding  estate 
which  is  made  to  depend  on  a  contingency  that  never  takes 
'  ^effect.  2.  Limitations  over  upon  a  conditional  contingent  de- 
termination of  a  preceding  estate,  where  such  preceding  estate 
never  takes  effect  at  all.  3.  Limitations  over  upon  the  deter- 
'  mination  of  a  preceding  estate  by  a  contingency  which,  though 
'  such  preceding  estate  takes  effect,  never  happens. 

The  cases  of  Napper  v.  Sanders,  and  Tracey  v.  Lethulier,  ap- 
pear to  fall  under  the  first  class  in  this  dbtribution  ;  in  which  it 
was  held,  that  the  contingency  affected  only  that  estate  to  wbicb 
it  was  first  annexed,,  without  extending  to  the  ulterior  liHuta- 
tions. 
-^  69.  In  a  case  referred  by  the  Court  of  Chancery  to  the  Court 
of  King's  Bench,  the  facts  were  : — T.  Hey  devised  all  his  real 
estates  to  trustees,  to  th»  use  of  his  son  Thomas  for  life,  remain- 
der to  the  first  and  other  sons  of  Thomas  by  any  future  wife  in 
tail  male,  remainder  to  the  daughter  and  daughters  of  such 
future  wife  and  their  heirs,  as  tenants  in  common ;  provided, 
that  if  his  son  should  marry  any  woman  related  to  Ins  then 
wife,  all  and  every  the  above  uses,  so  far  as  the  same  related  to 
the  issue  of  such  fUture  marriage,  should  cease  and  be  void ;  and 
the  said  trustees  should  stand  seised  of  all  the  premises  to  the 
use  of  the  children  of  his  brother  John  Hey  and  their  heirs,  as 
tenants  in  common. 


Eitate. 

Feerne, 
Rem.  3&5a 
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Boon  after  the  death  of  the  testator,  Thomas  Hey,  the  son, 
died  withoat  issue,  and  without  having  married  again,  leaving 
Thomas  Farrin  Hey  his  heir  at  law. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
children  of  John  Hey,  the  brother  of  the  testator,  had  taken  any 
and  what  estate  in  the  case  that  had  happened  1 

The  Court  certified  their  opinion  that  the  children  of  John 
Hey,  the  testator's  brother,  took  estates  tail  *under  this  devbe.  *  291 

The  Court  must,  therefore,  have  thought  that  the  contingency 
of  the  sons  marrying  again,  &c.  was  confined  to  the  estates  limit- 
ed to  his  future  issue. 

70.  In  another  case  referred  by  the  Court  of  Chancery  to  H^5**"  ^' 
the  Court  of  King's  Bench,  the  facts  were  : — ^Edward  Bushby,  \  Xena  IL 
reciting  that  he  was  desirous  to  provide  for  his  sisters,  but  con-  ^^» 
sidering  that  his  sister  M.  S.  was  already  well  provided  for, 

during  the  life  of  her  husband,  devised  all  his  estates  in  the  city 
of  Oxford,  &c.  to  trustees,  in  trust  that  they  should,  during  the 
life  of  M.  S.,  pay  the  rents  and  profits  to  the  testator^s  sistenf, 
E.  B.  and  M.  B.,  their  heirs  and  assigns,  and  from  and  after  . 
the  decease  of  the  husband  of  M.  S.,  in  case  M.  S.  should  be 
then  living,  in  trust,  as  to  one  third  part,  to  the  use  of  the  said 
M.  S.  for  her  life  ;  and  as  to  another  third  part,  to  his  sister 
E.  B.  for  life  ;  and  as  to  the  remaining  third  part,  to  his  sister 
M.  B.  for  life  ;  with  several  remainders  to  their  first  and  other 
sons  in  tail  male,  remainder  to  their  daughters  as  tenants  in  com- 
mon, with  cross  remainders  between  their  sisters  ;  remainder 
over  to  J.  S.  Horton  in  tail,  with  several  remainders  over. 

The  testator's  sister,  M.  S.,  died  in  the  lifetime  of  her  hus- 
band, and  the  principal  question  was,  whether  the  condition  of 
M.  S.'s  surviving  her  husband  was  merely  confined  to  the  life 
estate,  or  was  to  extend  to  all  the  subsequent  limitations. 

The  Court  certified  their  opinion  that  the  remainder  to  J.  S. 
Horton  was  good.  They,  therefore,  must  have  held,  that  the 
condition  of  the  married  sister's  surviving  her  husband  did  not 
extend  to  any  of  the  limitations  subsequent  to  her  estate  for  life. 

71.  The  construction  in  these  cases,  as  to  the  restriction  ofpeama 
the  contingency  to  the  estate  first  hin^d  ♦upon  it,  appears  to  ^^'^  368. 
depend  on  the  testsfior^s  apparent  intention  not  to  extend  it  farth-  '^' 
er  ;  for  wherever  there  is  no  apparent  distinction  in  view,  in  thb 

respect,  between  such  estate  and  those  that  fbllow  it,  the  con- 
tingency, it  seems,  will  equally  affect  the  whole  ulterioir  tram  of 
limitations.  ..    . 

72.  Thomas  Hooker  devised  lands  to  his  son  William,  and  Nojtoik/s  P. 
the  heirs  of  bis  body ;  and  if  his  said  son  should  die  vnthout  is-  ^b^>-  3^* 
sue  of  his  body,  and  tb^  testator^s  wi£e,  Alice,  should  survive  hb 
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son,  then  that  she  should  enjoy  the  premises  for  her  life  :  ^ler 
her  decease  they  should  be  enjoyed  by  the  testator's  sister.  Mar; 
Btratton,  for  her  life :  after  her  decease,  (the  testator's  soi 
William  being  dead  without  issue,  as  aforesaid,)  then  the  testa- 
tor  devised  the  premises  \o  the  lessor  of  the  plaintiff.  The  tea-, 
tator's  wife  did  not  survive  his  son,  but  died  before  him. 

Upon  a  question- whether  the  ulterior  devise  over  had  not 
failed,  by  the  wife's  death  in  the  son's  lifetime,  a  case  was  made 
by  consent,  for  the  determination  of  the  Judge  (Reynolds)  who 
tried  it,  whose  opinion  was,  that  the  remainder  limited  by  the 
will  was  contingent,  depending  on  the  death  of  the  son  without 
issue  in  the  lifetime  of  the  testatoi^s  wife ;  and  as  that  contin« 
gency  never  happened,  the  remainder  which  depended  thereon 
could  never  lurise.     The  judge  appears  to  have  laid  much  stress 
on  the  words — **  The  testator's  son  being  then  dead  wifliout  is- 
-  sue  as  af&resaid,"  annexed  to  the  remainder  after  the  wife's  de* 
cease,  as  equivalent  to  a  ifepetition  of  the  contingency  first  ex- 
pressed of  the  son's  dying  without  issue,  the-  wife  then  living. 
Doe  V.  Ship-^    '^^*  Lands  were  devised  to  trustees,  upon  trust,  .out  of  the 
pard,  rents,  to  pay  20^.  annually  to  the  testator's  daughter  for  life; 

♦  MA^*  to  pay  the  residue  of  the  rents,  and  ♦the  whole,  after  her  dc- 
cease,  to  her  husband  for  his  life.  If  she  should  happen  to  sof- 
vive  her  husband,  then  to  stand  seised  of  all  the  lands,  upon  Ae 
trusts  after  mentioned,  viz.  to  his  said  daughter  for  life,  then  to 
her  son  H.  and  the  heirs  of  his  body,  remainder  to  the  heirs  of 
the  body  of  her  budband  by  her,  remainder  to  the  heirs  of  her 
body  by  any  other  husband,  remainder  to  her  husband  and  his 
heirs  for  ever.  *  •   " 

The  testator's  daughter  died  in  the  lifetime  of  her  husband. 
.  It  was  held,  that  the  limitations  over  should  not  take  eflect ;  for 
that  the  contingency  was  not  confined  to  her  life  estate^  but  ex* 
tended  to  all  the  subsequent  limitations ;  the  Court  not  finding 
upon  the  whole  will  sufficient  to  gather  a  different  intent,  so  as 
to  warrant  them  in  supplying  the  omitted  words. 

74.  Mr.  Feanie  observes,  that  in  this  case  the  contingency 
itself  was  expressly,  by  the  words  of  the  will,  extended,  to,  and 
equally  connected  with  all  the  subsequent  limitations ;  for  the 
trustees  were  in  that  event  to  stand  seised  of  the  lands  to  tlie 
several  uses,  intents,  and  purposes  in  the  will  after  mentioned; 
which  uses  included  as  well  the  limitatims  to  the  wife  for  life, 
as  those  following  it ;  so  that  there  vras  no  particular  con- 
nexion of  the  condition  with  her  ^state^  more  tluni  with  any  of 
the  rest. 

75.  With  respect  to  limitations  over  upon  a  conditional  de- 
termination of  a  preceding  estate,  where  such  preceding  Mtatr 
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never  takes  effect  at  all. — ^The  first  case  was  upon  a  devise  t(y  Scstterwood 
trustees  for  1 1  years,  remainder  to  the  first  and  other  sons  of  A.  I'sauTstO* 
successively  in  tail  male,  provided  they  should  take  the  testator's 
simame.  In  case  they  or  their  heirs  should  refuse  to  take  the 
testator^s  sirname,  or  die  without  issue,  then  he  devised  his  land 
to  the  first  son  of  B.  in  tail  male,  provided  he  took  his  surname  : 
if  he  ^refused,  or  died  without  issue,  then  to  the  right  heirs  of  the  *  S94 

devisor. 

A.  died  without  having  had  any  son,  B.  had  a  son  at  the  time 
of  the  devise*  The  Court  did  not  agree  as  to  the  validity  of  the 
devise  to  the  first  son,  after  a  term  of  years,  without  any  preced- 
ing freehold  to  support  it ;  but  resolved  that  the  subsequent  lim- 
itation to  the  first  son  of  B.  who  was  then  in  esse  and  capable, 
took  effect ;  that  the  preceding  limitation  to  the  first  son  of  A. 
or  the  condition  thereto  annexed,  did  not  operate  as  a  precedent 
condition,  which  must  happen,  to  give  effect  to  the  subsequent 
limitation  to  the  son  of  B.  but  was  only  a  precedent  estate,  atten** 
ded  with  such  a  limitation.  > 

76.  Lord  Hardwicke  was  of  the  same  opinion,  and  has  said,  *  Vet,  4n. 
— "  I  know  no  case  of  a  remainder  or  conditional  limitation  over 

of  a  real  estate,  whether  by  way  of  particular  estate,  so  as  to 
leave  a  proper  remainder,  or  to  defeat  an  absolute  fee  before,  by 
a  conditional  limitation.;  but  if  the  precedent  limitation,  by  what 
means  soever,  i&  out  of  the  case,  the  subsequent  limitation  takes 
place."  •     V 

77.  As  most  of  the  cases  which  occur  on  this,  point  are  cases 
where  the  whole  fee  was  first  limited  ;  the  further  consideration  m..  -p 
of  them  will  be  postponed  to  Executory  Devises ;  only  observing 

in  this  place,  that  i£  such  a  conditional  limitation  is  not  defeated 
by  the  falling  of  the  preceding  estate,  in  those  cases  wherein  the 
whole  estate  is  first  limited,  a  fortiori  it  should  not  be  defeated  in 
tile  cases  where  the  whole  fee  is  not  at  first  limited  ;  but  the  re- 
mainder, though  conditional,  includes  the  residue  of  the  estate. 
Opt  before  otherwise  disposed  of. 

78.  As  to  cases  of  the  third  class,  it  may  be  observed,  that 
although  where  a  remainder  is  limited  to  *toke  effect  on  a  con-.         ^  £95 
dition  annexed  to  a  prece^g  estate,  and  that  precceding  estate 

fails,  it  appears  that  the  remainder  shall  nevertheless  take  place  ; 

yet  where  such  preceding  particular  estate  takes  place,  and  the 

condition  is  not  performed,  the  remainder,  it  has  been  held,  will 

not  take  effect  at  the  expiration  of  such  preceding  estate,  unless 

in  those  cases  where  the  apparent  general  intention  of  the  tes-  ^^^^^^  ^^ 

tator  calls  for  it.  Ad    b    f 

79.  It  sometimes  happens  that  a  remainder  is   lunited   in  Time  ooij 
words  which  seem  to  import  a  contii^noy,  although  in  hot  ^^^  ^^^ 
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they  mean  no  more  than  would  have  been  implied  without  them ; 
or  do  not  amount  to  a  condition  precedent,  but  only  denote  the 
time  when  the  remainder  is  to  vest  in  possession. 

SO.  T.  Boraston  devised  lands  to  A.  and  B.  for  e%ht  yean, 
remainder  to  his  executors  until  such  time  as  Hugh  Boraston 
should  accomplish  his  full  age  of  21  years  ;  and  when  the  said 
Hugh  should  come  to  his  age  of  21  years,  then  the  testator  de- 
clared his  will  to  be,  that  he  should  enjoy  the  same  to  him  and 
his  heirs  for  ever.  Hugh  Boraston  died  under  2L  It  was 
contended  that  the  remainder  did  not  vest  in  bim  because  ha  did 
not  live  to  atUun  the  age  of  21 ;  for  as  he  was  not  to  have  it 
until  21,  it  was  contingent  on  Uiat  event ;  it  being  uncertaio 
whether  he  ever  would  attain  that  age.  But  it  was  resolved 
that  the  case  was  no  other  in  effect  Uian  a  devise  of  lands  by 
a  person  to  executors,  until  his  son  attained  the  age  of  21  yean^ 
remainder  to  his  son  in  fee  ;  and  that  the  adverbs  of  time,  t$hm 
and  then^  did  not  make  any  thing  necessary  to  precede  the  set- 
tling of  the  remainder  ;  any  more  than  in  the  common  case  of 
a  lease  for  life  or  years,  and  after  the  decease  of  the  lessee,  or 
the  end  of  the  term,  remainder  to  another  ;  in  *  which  case  the 
remainder  vests  presently.  For  when  these  adverbs  refer  to  a 
thing  which  must  of  necessity  happen,  they .  make  no  contingen- 
cy ;  for  it  is  certain  that  every  man  must  die,  and  every  term 
wiU  end  ;  so*  that  these  adverbs  when  and  then  arie  demonstra- 
tions of  the  time  when  the  remainder  shall  take  effect  in  posses- 
sion, not  when  the  remainder  shall  vest. 

81.  A.  having  two  sons,  B.  an^ C,  levied  a  fine  to  the  use 
of  himself  for  life,  remainder  to  B.  his  eldest  son  for  life,  after 
to  the  first  son  of  the  body  of  B.  and  his  heirs  male,  and  so  to 
four  sons  successively  in  tail  ;  and  if  it  fortune  the  said  iburth 
son  to  die  without  issue  male,  then  to  remain  to  C.  A*  died, 
B.  died  without  issue  male,  leaving  a  daughter.  Adjudged, 
thiit  the  use  vested  in  C.  though  B.  had  no  issue  male,  and  that 
B.'s  having  issue  male  was  no  condition  precedent. 

82.  Devbe  to  A.  for  life,  then  to  B.  in  tail,  **  and  if  ny 
three  daughters  or  either  of  them  overlive  A.  and  B.,  then  tbey 
to  have  it ;  and  after  them  I  give  it  to  J.  W.  &c."  B.  died,  and 
two  of  the  daughters  died,  living  A.  Then  A.  died.  The 
question  was,  if  this  was  a  contingent  estate ;  and  if  so,  vhetb* 
er  the  contingency  were  performed  by  two  of  the  daughter?  dy- 
ing in  the  lifetime  of  B.  Resolved,  that  it  was  not  a  costiiigeDt 
limitation,  but  only  an  expresdon  when  the  remainder  should 
commence,  that  is,  take  effect  in  possession. 

83.  Walter  Thomas  having  four  childreui  devised  in  these 
,  words  :  *^  The  house  wherein  John  Taylor  dwelleth  I  give  to 
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my  son  John.  Item,  I  bequeath  to  my  daughter  Grace  that 
part  and  interest  that  1  have  in  the  house  at  Palace  Gkite.  Item, 
I  give  to  my  daughter  Elizabeth  that  garden,  &c.  Item,  I 
give  to  my  son  William  all  the  houses  which  I  have  in  St.  Mar- 
tin's *Lane.  Item,  my  wUl  is,  that  when  either  of  my  fore-  «  2Qj 
mentioned  children  shall  depart  out  of  this  life,  that  then  the 
houses,  lands,  goods,  and  whatsoever  1  have  now  given  them, 
shall  be  equally  divided  betwixt  them  that  are  living.^ 

The  eldest  son  died.  It  was  contended,  that  this  limitation 
over  to  the  children  then  Uving,  was  a  contingent  remainder  to 
the  survivors,  depending  on  the  particular  estates  for  life  to  the 
children ;  that  the  eldest  son's  estate  for  life  in  the  house  de- 
vised to  him  was  merged  in  the  fee  which  descended  to  him  on 
bis' father's  decease;  and  consequently  the  contingent  remain- 
der to  the  survivors  in  this  house  was  thereby  destroyed.  On 
the  other  hand  it  was  insisted,  and  so  adjudged  by  the  Court, 
that  this  was  not  a  contingent,  but  a  vested  reminder  ;  that  eve-  ^^^'  *  ^•»*' 
ry  child  took  a  particular  estate  in  his  or  her  house,  for  life, 
with  a  vested  remainder  to  the  others,  for  their  lives.  Mansfield  r. 

84.  A  man  devised  certain  lands  to  his  wife,  till  his  son  and  ^agard, 
-heir  should  attain  his  age  of  21  years.     When  his  son  should     .  *  ^* 

attain  that  age,  then  to  his  son  and  his  heirs*    The  son  died 
at  the  age  of  13  years..  It  was  held  by  Lord  Harcourt,  that 
the  remainder  vested  presently  in  the  son  upon  the  testator's 
death ;  and  was  not  to  expect  till  the  contingency  of  his  at- ' 
taining  21  ;  for  in  that  case  it  never  would  have  vested. 

85.  A  person,  devbed  all  his  estates  to  trustees,  in  trust  to  Ooodtuia 
lay  out  the  rents  and  profits  in  the  maintenance  and  education  ]  Burr!  sis. 
of  the   two  sons  of  his  sister,    during  their    minorities;  and 

when  and  as  they  should  respectively  attain  their  ages  of  21 
.  years,  then  to4he  use  and  behoof  of  the  said  sons  of  his  sister, 
and  their  heirs. 

*Lord  Mansfield  said  the  question  was,  whether  the  estate  *  298 

vested  immediately  in  the  two  nephews  upon  the  death  of  the 
testator  ;  or  remained  in  contingency  till  their  respective  com- 
ing of  age.  He  said  he.  would  lay .  down  a  rule  or  two,  pre- 
vious to  his  giving  bis  particular  opinion  on  the  case.  1. 
Whenever  the  whole  property  is  devised,  with  a  particular  in^ 
terest  given  out  of  it,  it  operates  Jbj  way  of  exception  out  of 
the  absolute  property.  2.  Where  an  absolute  property  is  giv-  8  Rep.  95 ». 
en,  and  a  particular  interest  is  g^ven  in  the  mean  time ;  as, 
until  the  devisee  shall  come  of  age,  &c.  then  to  him,  &c.  ;  the 
rule  is,  that  that  shall  not  operate  as  a  condition  precedent,  but 
as  a  description  of  the  time  when  the  remainder-man  is  to  take 
in  possesion.     To  this  purpose  was  Boraston's  case,  where 
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ante,  1 80.      this  doctrine  was  fully  laid  down  and  explained.    Upon  the 
whole  he  held  that  the  nephews  took  an  immediate  gift,   with 
,         a  trust  to  be  executed  for  their  benefit,  during  their  minority. 

3  T«rm  R. '        86.    M.  Lea  devised  copyhold  estates  to  T.  Lea  axul  £. 

^1*  Johnson,  their  heirs  and  assign,  to  hold  to  them  and   tbeir 

heirs  until  M.  Lea,  second  son  of  hb  nephew  Thomas,  then  an 
infant,  should  attain  the  age  of  24  years ;  on  x^ondition  that  he 
should,  out  of  the  rents  and  profits,  keep  the  buildings  in  re* 
pair.  Item,  he  devbed  to  M.  Lea  his  great  nephew,  and  to 
his  heirs  and  assigns  for  ever,  when  and  eo  soon  as  he  should  at- 
^  tain  his  age  of  24  years,  the  premises  in  question;  and  di- 
rected the  trustees  to  surrender  the  premises  accordingly.  M. 
Lea  attained  the  age  of  21,  but  di^  under  24,  intestate  and 
without  issue.  It  was  contended  that  the  words,  when  rnidw 
eoon^  operated  as  a  condition  precedent  to  M.  Lea's  taking  any 

^  interest  under  the  devise  ;  and  the  event  of  his  ^attaining  (he 

age  of  24,  not  having  happened,  the  condition  was  defeated ; 
consequently  his  heir  at  law  could  take  nothing  ;  these  words 
having  the  same  meaning  tAif  M.  Lea  shall  aiUdn  the  age  of 
24  :  and  it  was  expressly  determined  to  raise  a  condition  pre- 
cedent in  the  case  of  Brownswords  v.  Edwards. 

Tit  38.  c  90.  Lord  Kenyon  observed,  that  the  words  in  Brownswords  v. 
Edwards  were  very  different  from  the  present ;  there  it  was,  ^ 
lu  should  attain  the  age  of  21.  But  the  words  in  this  case  only 
denoted  the  time  when  the  beneficial  interest  was  to  accrue.  He 
cited  Boraston's  case,  and  Goodtitle  and  Whitby  ;  and  conclud- 
ed that  the  words  in  this  case  could  not  operate  as  a  condition' 
precedent,  but  as  giving  an  absolttte  interest  in  fee,  and  denot- 
ing  the  time  when  the  remainder  was  to  take  effect  in  posses- 
sion ;  and  therefore  that  the  estate  descended  to  die  heir  at  law 
of  M.  Lea. 
87.  There  are  some  cases  where  the  contingency  upon  wldch 

cj  lomatfmei  ^^  estate  is  limited,  has  been  considered  as  a  condition  subse- 

•oniidered  as  quent,  instead  of  precedent*  so  that  the  estate  becomes  vested  im« 

a.  C Audition         *  '  r  ' 

fttb£«qaent.    i^^cliately.  Subject  to  be  defeated  by  the  condition  when  it  hap- 
pens. 
Kdwardfl  t.         John  Hammond  surrendered  the  premises  in  question  to  die 
from  ^e  *     ^^^  ^^  himself  for  life ;  after  his  decease  to  the  use  of  John  Ham- 
R«cord,  t       mond  the  younger,  and  his  heirs  and  assigns  lor  ever,  if  it  should 
N?'a.  sis!     ^^PP^^  ^^^^  ^h^  aforesaid  John  Hammond  the  younger  sbooU 
live  until  he  attained  the  age  of  21  years  ;  provided  always,  and 
under  the  condition  nevertheless,  fliat  if  it  should  happen  that 
the  afores?ud  J.  H.  the  younger  should  die  before  he  attain  the 
age  of  21  years,  then  to  remain  to  the  use  of  the  surrenderor  and 
his  heirs. 
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*  Resolved,  that  this  was  a  condition  subsequent,  and  thai  the         «  .aqq 
estate  vested  inunediately  in  J.  H.,  subject  to  be  devested  if  he 
died  under  the  age  of  21  years. 

88.  A  testator  devised  all  his  real  estate  to  E.  D.  and  J.  R.  Bromfield  t» 
for  their  lives  successively ;  and  after  the  decease  of  the  longer  Crowtlitr, 
liver  of  them,  to  J.  D»  Bromfield,  if  he  lived  to  attain  the  age  of    *'"' 
21  years  ;  but  in  case  he  died  before  be  attained  that  age,  and 
his  brother  Charles  Bromfield  should  survive  him,  in  that  case 
he  gave  his  real  estate  to  Charles  Bromfield  his  brother,  if  he 
lived  to  attam  the  age  of  21  years,  but  not  otherwise ;  but  in 
case  both  the  abovementioned  boys  died  before  either  of  them  at- 
tained the  age  of  21   years,  then  over.    £.  D»  and  J.   R.  died 
while  J.  D.  Bromfield  was  under  the  age  of  21  years. 
.  The  cause  coming  on  at  *  the  Rolls,  his  Honour  ordered  a  case 
|o  be  made  for  the  opinion  of  the  Judges  of  the  Common  Pleas, 
upoii  the  question  whether  Mr.  Bromfield,  in  the  events  which 
had  happened,  took  any  and  what  estate  or  interest  in  the  firee- 
hold  or  copyhold  estates  of  the  testator. 

The  Judges  certified  that  Mr.  Bromfield  took  a  vested  estate  c!xe!^^' 
in  fee  simple  in*  the  freehold  and  copyhold  lands,  determinable  on 
the  event  of  his^dying  under  twenty-one. 

The  Master*of  the  Rolls  decreed  in  confonmty  to  this  certifi-  Priated 
cate.     On  an  appeal  to  Lord  Erddne,  the  decree  was  affirmed  f^^^ 
by  him  :  and  afterwards  by  the  House  of-LordSir 
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THE  uncertainty  of  the  event  on  which  a  remamder 
is  limited,  is  in  some  cades  the  eircomslanoe  which  makes  it 
contingent.  But  a  limitation,  intended  as  a  contingent  remain- 
der may  fail  of  taking  effect  on  account  of  the  following  cirem- 
stances  respecting  the  contingency  upon  which  it  is  limhed  to 
take  effect^ 
legal  Act.  ^*  First,  the  contingent  event  being  an  illegal  act ;  for  Lord 

2  Rep.  51  6.  Coke  says, — "  The  law  will  never  adjudge  a  grant  good  by 
reason  of  a  possibility  or  expectation  of  a  thing  which  is  against 
law  for  it  is  potentia  remoHsrima  et  vana^  which  by  intendment 
of  law,  nunquam  venU  in  acMn.*^ 

S.  ^  Hence  it  has  been  determined,  that  a  limitation  to  a  bais- 
tard  is  void.  Thu3,  where  a  roan  made  a  feoffment  to  the  use 
of  himself  for  life,  remainder  to  the  use  of  such  issue  of  the  body 
of  Margaret  Lloyd  as  should  by  common  supposition  be  adjudg- 
ed  to  be  *begotten  by  the  feoffor,  whether  legitimate  or  fll^;iti« 
mate.  Resolved,  that  the  remainder  was  void,  because  the  law 
doth  not  favour  such  a  generation. 

4.  Secondly,  the  possibility  upon  which  a  remainder  is  to  de« 
pend,  must  be  a  common  possibility,  or  potenHa  prcpmqua;  as 
death,  or  death  without  issue,  or  coverture  ;  for  potenUa  tgt  ih- 
plex^  remeta  et  prapinqua.  Hence  it  has  been  determined,  that  a 
f  Rep.  51 «.,  remainder  to  a  corporation,  which  is  not  in  being  at  the  time  of 
the  limitation,  is  void,  although  such  be  erected  afterwards  dur- 
ing the  particular  estate ;  for  at  the  time  of  the  limitation  it 
potentia  remota. 
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nOe  XVI.  Remamd€r.     Ch.  u.  $  5--6.  SOT 

5.  It  b  different  if  during  the  vacation  of  the  mayoralty  of  ^  I»*^  ^^  ^ 
D.  a  lease  for  life  be  made,  remainder  to  the  mayor  and  com- 
monalty of  D.    The  remainder  is  good,  if  there  be  a  mayor  of  D. 

elected  during  the  estate  for  life. 

6.  It  is  laid  down  in  Cholmeley's  case,  that  If  a  lease  be  made  t  lUp.  si  6. 
for  life,  remainder  ta  the  i^t  heirs  of  J.  S*,  this  is  good ;  for 

by  common  possibifity  J.  S«  may  die  during  Uie  life  of  the  ten- 
ant for  life.     But  if  at  the  time  of  the  limitation  of  the  remain- 
der there  be  no  such  person  as  J.  S.,  but  during  the  life  of  the 
tenant  for  life  J.  S.  be  bom  and  die,  hb  heirs  shall  at  no  time 
take,  because  the  possibifity  on  wluch  the  reminder  is  to  take  ^^^rn*,  378. 
effect  is  too  remote  ;  for  it  amounts  to  the  concurrence  of  two 
several  contingencies,  not  independent  and  collateral,  but  the 
one  requiring  the  previous  existence  of  the  other,  and  yet  not 
necessarily  arising  out  of  it ;  viz.  first,  that  such  a  person  as 
J.  S.  should  be  bom  which  is  very  uncertain ;  and  secondly, 
^at  he  should  also  die  during  the  particular  estate,  which  is 
another  uncertainty  grafted  upon  the  former.    This  is  called  ^^j^^^ 
possibility  upon  a  possibility,  which.  Lord  Coke  says,  is  never  6.  184  a. 
admitted  by  intendment  of  law. 

*7.  Upon  the  same  ground,  says  Mr.  Feame,  arises  the  dis-  *  303 
tinction  between  a  remainder  limited  by  a  general  description,  ^^"^  V^ 
and  one  limited  by  a  particular  name  to  a  person  not  in  esse. 
In  the  first  case  the  remainder  is  good,  as  a  limitation  to  the 
right  heirs  of  J.  D.  who  is  alive ;  <Mr  primogenUo  fiUn  of  B. 
who  has  no  son  then  bom :  but  in  die  other  case  the  remainder 
is  void  ;  as  if  it  be  limited  to  G.  son  of  D.  ;  in  that  case,  if  D. 
hath  not  a  son  named  G.  at  the  time  <^  the  limitation,  the  law 
will  not  expect  he  should  afterwards,  have  a  son  so'  named  ;  be- 
cause it  amounts  to  a  possibility  upon  a  possibility  ;  ri2.  first, 
that  he  should  have  a  son  ;  and  secondly,  tiiat  such  son  should 
le  named  G. 

8.  A  case  is  cited  firom  liie  year  book  10  Edw.  III.  in  Chol«  ^  ^  ^|  ^ 
meley's  case,  where,  upon  a  fine  levied  to  R.,  he  granted  and 
rendered  the  tenements  to  one  J.  and  Florence  his  wife,  for 
their  lives,  remainder  to  G.  son  of  J.  in  tail,  remainder  to  the 
right  heirs  of  J. ;  and  m  truth,  at  the  time  of  the  fine  levied,  J. 
had  not  any  son  named  G.,  but  afterwards  he  had  a  son  named 
G.  imddied. 

In  a  precipe  against  Ftorence,  it  was  adjudged  that  G.  should 
not  take  the  reminder  in  taO,  because  he  was  not  bom  at  tha 
time  of  the  fine  levied,  but  long  after  ;  wherefore  another,  who 
was  right  heir  to  J.,  by  judgment  of  the  Court,  was  received. 

This  determination  was  founded  on  the  principle  that  the  law 
would  not  expect  that  J.  and  F.  should  hava^  a  son  9o  namal 
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because  it  amounted  to  a  possibility  upon  a  posabilit  j ;  first, 
that  he  should  have  a  son ;  and  secondly,  that  such  son  sbovU 
be  named  O. 

9.  It  has  been  held,  that  a  condition  or  limitation  roust  de- 
teimine  or  avoid  the  whole  of  the  estate  to  which  it  is  annexed, 
and  not  determine  it  in- part  *only  and  leave  it  good  for  the  re- 
sidue. Upon  this  principle  it  has  been  adjudged,  that  a  prtm- 
soto  make  the  estate  of  tenant  in  tail  ceale  during  hb  life,  wai 
void ;  for  although  the  whole  estate  may  be  determined  by  t 
condition,  yet  p^  of  it  only,  viz.  during  the  life  of  the  tenant 
in  tail,  shall  not ;  in  which  instance  the  proviso  is  ineffisctoal, 
on  account  of  its  repugnancy  to  a  rule  of  law. 

10.  A  condition  may  also  be  contrariant  in  itself;  as  in  the 
case^f  a  proviso  for  determining  an  estate  tail,  as  if  tenant  in 
tail  were  dead.  This  had  been  held  a  contrariant  proviso,  and 
void  on  that  account ;  because  the  death  of  tenant  in  tail  does 
not  determine  the  estate  tail,  but  his  death  without  issae  ;  cos^ 
sequently,  to  say  that  the  estate  shall  dete^rmine  as  if  be  wot 
dead,  amounts  to  saying  that  it  shall  determine  as  it  would  do 
upon  an  event,  viz.  the  death  of  the  tenant  in  taS,  which  event 
might  not  determine  it ;  therefore  such  a  proviso  is  contitnlictory, 
and  absurd  in  itselfl 

11.  Thomas  Gary  devised  to  Peter  Gary  and  the  heirs  male 
of  his  body,  remainder  in  the  same  manner  to  his  other  sons ; 
with  a  proviso,  that  if  the  said  Peter  Gary,  or  any  of  his  other 
sons,  or  any  ef  the  heirs  male  of  their  bodies,  should  attempt 
or  endeavour  to  sell,  baif^ain,  discontinue,  &c.,  the  estate  of 
such  person  so  attempting,  should  cease  and  determine,  as  if 
such  person  were  naturally  dead. 

It  was  held,  that  this  proviso  wa$  void,  being  against  law, 
repugnant  and  contradictory.  Against  law,  because  the  whok 
estate  ought  to  be  defeated ;  repugnant,  because  an  estate  taO 
cannot  be  made  to  cease  as  if. the  tenant  in  tail  was  dead ;  for 
the  death  of  a  tenant  in  tail  does  not  determine  an  estate  tall,  but 
his  death  without  issue. 

*12.  Sir  R.  Gholmley,  by  a  conveyance  to  uses,  limited  Vn 
estate  to  the  use  of  F.  Gholmley  for  life,  remainder  to  the  ufs 
of  H.  Gholmley  and  the  heirs  male  of  his  body,  remiunder  ever ; 
with  a  proviso,  that  if  the  said  Henry,  or  any  of  the  heirs  male  of 
his  body,  should  attenqit  or  make  any  feoflfinent,  his  estate 
should  cease  as  if  he  were  dead.  The  proviso  was  held  lo  be 
illegal  and  void. 

13.  S.  Gorbet  covenanted  to  stand  seised  to  the  use  of  lum* 
self  for  life,  remainder  to  his  eldest  son  Rowland  and  the  ban 
of  his  body ;  with  a  proviso,  that  if  the  said  Rowland,  or  any 
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of  the  heirs  male  of  his  body,  should  be  resolved  and  determin- 
ed^ or  advisedly  should  attempt  or  procure  any  act  or  thing  con- 
cerning any  alienation  of  the  said  premises,  by  which  any  estate 
tail  thereof  should  be  barred,  that  the  estate  to  him  limited 
should  cease,  only  in  respect  to  such  ^person  so  attempting  td 
alien,  in  the  same  manner  as  if  such  person  was  naturally  dead. 
•  After  the  death  of  C.  Corbet,  his  son  Rowland  entered,  and 
snfiered  a  common  recovery  ;  and  the  person  in  remainder  hav- 
ing entered,  on  the  breach  of  the  proviso,  it  was  deteruiined  that 
the  proviso  was  repugnant,  impossible,  and  against  law  ;  for  the 
death  of  a  tenant  in  tail  is  not  a  determination  of  the  estate  tail, 
but  bis  death  without  issue. 

14.  So,  where  a  proviso  similar  to  that  in  in  the  last  case  was  MUdinax^i 
inserted  in  a  deed,  **  it  was  resolved  that  it  was  impossible  and  g  R^k  40. 
repugnant  that  an  estate  tail  diould  cease  as  if  the  tenant  in  tail 
was  dead,  (had  he  issue  or  not,)  for  an  estate  taSi  cannot  cease 
so  long  as  successive  heirs  continue.  But  here  his  intent  was 
to  continue  the  estate  tail,  and  to  cease  it  in  respect  of  the  party 
ofTendii^  only,  and  not  as  to  any  other,  wfaicb  was  impossible, 
repugnant,  and  agamst  law ;  *for  every  limitation  or  condi-  *  5®* 

tion  oug^t  to  defeat  the  whole  estate,  and  not  to  defeat  part  of  ^^^^  '  ^'  ^' 
the  estate,  and  leave  part  not  defeated ;  and  it  could  not  make 
an  estate  to  cease  qwxkd  tmam  ptrsciMmi^  and  not  qwad  dUeram 

15w  So  where  a  person  devised  his  estate  to  H.   K.  and  the  Foy  t. 
heirs  male  of  his  body,  until  such  time  as  the  said  H.  K.  or  any  ^^il^^^^' 
issue  male  of  his  body  should  effectually  and  expressly  assent, 
conclude,  do,  or  go  about  to  do,  or  make  any  act  or  acts  to   al- 
ter, discontinue,  or  change  his  estate  tail. 

H.  K.  joined  with  his  son  in  levying  a  6ne  of  the  estate. 
The  Court  resolved-^^^  That  this  was  a  perpetuity  in  our  law 
books,  and  repugnant  to  the  law,  and  not  allowable ;  for  he 
may  not  determine  an  estate  tail  by  such  a  limitation,  nor  can 
he  give,  title  to  another  to  enter,  who  is  a  stranger  ;  for  by  the 
fine  there  was  a  discontinuance  of  the  remainder,  and  a  divesting  , 
thereof,  so  as  he  could  not  enter  ;  for  it  was  no  limitation  to  en- 
ter, but  after  the  effectual  going  about,  and- it  was  not  effectual 
until  the  jict  was  done  ;  and  when  the  act  was  done,  the  remain- 
der was  discontinued,  and  then  he  could  not  enter.  Also  they 
held  these  were  uncertain,  ambiguous,,  and  inadequate  words, 
to  make  the  limitation  of  an  inheritance  by  the  determination  Vide  P«arn«, 
thereof,  and  therefore  void  and  repugnant  to  law,  and  the  law  ^^^* 
would  never  give  allowance  to  it ;  wherefore  they  held  that  the 
case  was  all  one  with  the  reasons  in  the  cases  of  Sir  A.  Mild- 
may,  Corbet,  &c,^ 
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Flowd.  t$» 
t  ii6on.  16. 
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Sayer  ▼. 
Hardy,  Cro» 
SIiz.414. 


16.  Thir  event  or  contingencj  on  which  a  remainder  is  Iibh 
ited,  must  not  operate  so  aft  to  bridge,  defeat,  or  determine  the 
particular  estate.  This  rule  flows  of  necessity  from  the  natme 
of  a  remainder,  as  exhibited  in  the  definition  of  it  by  Lord 
Coke  :  so  that  *it  is  of  the  essence  of  a  remainder  that  it  should 
wait  for,  and  only  take  e£fect  in  possesion,  on  the  actual  ex- 
piration or  determination  of  the  first  estate. 

17.  This  rule  also  follows  as  a  consequence  of  the  role  al- 
ready stated,  that  no  one  shall  take  advantage  of  a  condition  but 
&e  party  fronwwhom  the  condition  moves,  that  is,  the  grantor 
and  his  heirs :  for  if  he  or  his  heirs  take  advantage  of  a  condi- 
tion, by  entry  or  claim,  the  Uvery  made  upon  the  creation  of  the 
estate  is  defeated,  and  of  course  every  estate  then  created  is  theie- 
by  annulled  and  gone.  But  the  reminder  ought  to  vest  at  tiie 
instant  of  the  expiration  of  the  preceding  estate,  and  remainders 
are  defeated  by  the  entry  of  the  grantor  *,  therefore  such  remam- 
der  is  vend.  It  follows  that  a  remainder  properly  so  called 
cannot  be  limited  to  take  effect  upon  a  condition,  which  is  to 
defeat  the  particular  estate  ;  whether  such  conditK>n  -  be  repug- 
nant to  the  nature  of  the  estate  to  which  it  is  annexed,  or  not 

18.  If  therefore  a  lease  for  life  be  made,  upon  conditbn  that 
if  a  stranger  pay  to  the  lessor  SOL,  then  himediaUly  the  bud 
shall  remain  to  the  same  stranger  ;  this  remainder  b  void,  for 
the  tenant  for  life  ought  to  have  it  during  his  life,  and  if  so^  dur- 
ing that  time  the  stranger  cannot  have  it,  for  he  can  take  no 
advantage  of  the  condition,  but  only  the  grantor  or  Ins  heira 
Had  it  been  limited  that  if  a  stranger  pay  to  the  lessor  SOL, 
then  after  the  death  of  the  tenant  far  l^e^  it  should  remain  to- that 
stranger,  it  would  have  been  a  good  remainder. 

:  19.  The  distinction  between  the  two  cases  is  this.  In  the 
.latter  the  remainder  is  not  to  vest  in  possesion  till  after  the  de- 
termination of  the  estate  for  life,  when  it  may  vest  of  course. 
In  the  former  it  is  limited  to  take  effect  in  possesion  on  the  per- . 
formance  of  a  condition,  *  which  is  to  defeat  the  estate  for  hfe  ; 
and  not  to  wait  till  the  particular  estate  be  determined,  by 
means  consistent  with  the  nature  of  ite  orig^al  determinatiott. 
-  £0.  If  a  lease  be  made  to  two,  the  remainder  over  in.  fee,  af- 
ter the  death  of  the  first  of  them,  tihis  remainder  is  void ;  be- 
cause, as  the  survivor  must  have  the  lands  for  life,  by  the  natme 
of  the  first  estate,  the  limitation  over  after  the  death  of  the  first 
of  them  cannot  take  place  without  defeating  the  first  estate,  as 
to  the  interest  of  the  survivor. 

81.  Upon  the  same  principle  it  seems,  that  if  an  estate  be 
granted  to  A.,  a  widow  for  life,  remainder  to  B.  in  fee,  on  c<m* 
difion  that  A.  continues  a  widow ;  if  A.  marries,  the  entry  of 
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the  heir  wUl  defeat  the  estate  to  A.  and  also  the  remainder  to 
B.     But  that  if  an  estate  had  been  granted  to  A.  durante  vidui-'  Fe«ni«,  568* 
taUy  remainder  to  B.  upon  A.'s  marriage,  her  estate  would  de- 
termine by  the  nature  of  its  limitation,  and  the  remainder  to  B. 
would  take  effect. 

'     23.  Here  however  we  are  to  observe,  that  if  land  be  leased  ;nte,c.  1. 1 
to  one  for  life,  &c.  and  if  such  a  thing  happen,  then  to  remain 
to  B.,  &c.     This  shall  not  be  understood  as  intended  to  vest  in 
.possession  immediately  upon  the  happening  of  the  condition,  and 
,in  abridgment  of  the  preeedii^  estate ;  because,   under  that  ^ 

construction,  the  remiunder  would  be  vcHd,  for  the  reasons  aU 
ready  given :  but  it  shall  be  construed  to  vest  in  interest^  upon 
^  the  happening  of  ibe  conation,  and  to  remain  as  a  remainder 
i  ought  to  do,  that  is,  so  as  to  await  the  determination  of  the  pre* 
ceding  estate,  before  it  comes  into  possession. 

23.  Thus,  where  lands  were  limited  to  husband  and  wife  for  ^|^i^  ^' 
tf^ir  lives,  remainder  to  A.  their  son  for  life ;  '^if  he  should  die  piowd.  2a 
in  the  lifetime  of  the  husband  and  wife  that  then  the  lands  should  *  309 
remain  to  B.  another  of  their  sons,   for  life    It  was  resolved, 

that  the  remainder  limited  to  B.  was  good;  and  that  the  words, 
'*  if  A  should  die  in  the  lifetime  of  the  husband  and  wife,  then 
die  lands  should  remain  to  BJ"  did  not  operate  to  defeat  the 
estate  limited  to  the  husband  and  wife,  but  only  indicated  the 
time  when  the  remainder  should  become  vested  in  interest 

24.  The  same  law  holds  with  regard  to  a  subsequent  remain- 
der,^ limited  to  take  effect  on  a  condition  which  is  to  defeat  a  pre- 
ceding remainder. 

25.  A.  being  seised  in  fee,  leased  to  B.  for  life,  remainder  oogaa  t. 
to  C.  for  life :  provided  that  if  A.  should  have  a  son,  who  should  Cogan,  Cfo* 
live  to  the  age  of  five  years,  the  estate  limited  to  C.  should 
cease,  and  the  land  remain  to  that  son  in  tail.  It  was  determin- 
ed, that  the. estate  Cmited  to  the  son  was  void,  because  it  de-« 
pended  on  a  condition  which  operated  to  defeat  the  preceding 
remainder. 

26.  It  may  happen,  that  notwithstanding  a  contingent  limit-  y^^^^  Rem. 
ation  is  earpref«e(j  to  commence  from  a  period  eventually  ante-  396. 
rior  to  the  determination  of  the  particular  estate,  yet  the  nature 
of  the  case  may  be  such  as  not  to  admit  of  its  taking  effect  in 
possession,  in  restraint,  abridgment,  or  exclusion  of  the  partic- 
ular estate.  As  if  such  limitation  over  were  to  the  grantee  or 
devisee  of  the  particular  estate  :  which,  instead  of  operating  in 
any  degree  to  defeat,  exclude,  or  curtail  the  particular  estate, 
would  in  effect  remove  its  limits,  and  expand  it  into  a  greater 
estate.  This  is  but  in  conformity  to  what  was  allowable  at 
common  law  in  regard  to  the  enlargement  of  estates  on  con- 


212  nu  XTI.  Remainder.    Ch.  u.  §  SG^SiS. 

dition  ;  which  fimitations  so  faur  resemble  contingent  remainders 

*  SIO  as  to  require  the  ^continuance  of  the  particular  estate  tiHthey 

are  vested.  And  although  the  limitation  should  not  so  far  ap- 
proach the  particular  estate  in  quaUtyy  as  to  come  witbin  Ae 
doctrine  of  estates  to  be  enlai^ed  on  condition,  yet  if  it  be  such 
as  cannot  defeat,  exclude,  or  abridge  the  particular  estate,  nor 
have  any  other  operation  than  if  the  words  espresme  of  iit  timi 
•  of  commeneement  had  been  omitted  ;  or  if  it  had  been  in  express 
words  postponed,  HU  after  the  ^determination  of  the  preceding 
estates,  the  objection  to  its  effect  as  a  remamder  does  not  bold ; 
as  it  then  in  effect  gives  no  more  Aan  the  remnant  or  rmdm/t  ex- 
pectant on  the  particular  estate  ;  and  could  not  have  entiQed 
the  grantor  or  his  heir  to  enter  at .  common  law,  in  defeaxanee 
.  of  the  particular  estate  ;  nor  operates  at  all  to  the  prejudice  <^ 
strangers ;  which  are  the  reasons  assqpned  against  the  validity 
of  conditional  limitations  at  common  law. 
ante  ISO.  ^'^'  Thus,  suppose  in  the  case  of  a  lease  to  two,  as  in  a  for- 

mer ease,  the  limitation  over  after  the  death  of  the  first  of  thera 
had  been  to  the  survivor,  instead  of  a  stranger  ;  tins  would  not 
have  avoided,  defeated,  or  abridged  the  estate  of  the  survivor, 
but  actually  have  embraced  it  in  the  afflux  of  a  grater,  into 
which  it  would  have  run,  under  the  technical  term  of  merging, 
instead  of  being  rescinded  or  nullified.  The  grantor  or  hb  hrir 
could  have  no  tide  to  enter  and  defeat  the  particular  estate, 
because  there  was  no  condition  or  proviso  to  make  it  cease,  or 
carry  the  estate^  either  expressly  or  implicatively  to  any  body, 
fix>m  the  devisee  of  the  particular  estate.  Nor.  could  the  Uroita- 
tion  operate  to  the  prejudice  6f  another ;  viz;  the'  person  other- 
wise  entitled  to  the  particular  estate  ;  because  it  was  to  that  very 
person  himself,  and  the  effect  would  have  been  precisely  the 

*  Sll  same  if  *  the  limitation  had  been,  and  from  and  after  the  deter- 

%  mination  of  the  estate  aforesaid,  to  the  survivor  in  fee.  No- 
thing would  therefore  in  that  case  have  prevented  the  limitation 
oyer  from  operating  stricdy  as  a  remainder  at  common  law. 
amnion  ^'  ®^-  A  person  devised  to  his  wife  Elixabetii  and  his  daugh- 
Doug.  763.  ter  Ann,  a  certain  messuage,  &c.  to  hold  unto  his  said  wife  and 
daughter,  for  and  during  the  term  of  their  natural  lives,  and 
the  life  of  the  longer  liver  of  them,  in  equal  proportions  ;  and 
then  proceeded  in  these  words  :— **  But  in  c^use  my  said  daugh- 
ter Ann  should  happen  to  marry  and  have  issue  of  her  body 
lawfully  begotten,  then  and  in  that  case,  after  the  decease  of  my 
said  wife,  I  give  and  devise  all  the  said  messuage,  &c.  snto 
my  said  daughter  Ann,  and  to  her  heirs  and  assigns  for  ever. 
But  if  my  sud  daughter  Ann  should  happen  to  die  single  and 
unmarried,  and  without  issue  of  her  body  lawfully  begotteoj 
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then  and  in  such  case^  I  give  and  derise  the  siud  premises  un* 
to  my  said  wife  Elizabeth,  and  to  her  heirs  and  assigns  for 


ever." 


The  testator  died  in  1774,  leaving  Elizabeth  his  widow, 
and  Ann  his  daughter,  who  was  his  heir  at  law.  Elizabeth 
died  m  1775;  after  her  death  Ann  suffered  a  recovery  of  the 
estate,  and  devised  it  to  the  defendant,  and  died  unmarried. 
The  heir  of  Elizabeth  brought  an  ejectment  against  the  devisee 
of  Ann. 

Lord  Mansfield. — "  It  is  perfectly  clear  and  settled,  that 
where  an  estate  can  take  effect  as  a  remainder,  it  shall  never 
be  construed  to  be  an  executory  devise  or  springing  use.  Here 
the  first  limitation  is  to  two  persons  and  the  survivor,  so  that  a 
preceding  freehold  will  be  in  the  survivor  ;  and  the  estate  over 
is  limited  on  a  contingency  upon  which  a  remainder  may  de- 
pend ;  it  is  to  the  daughter  and  her  heirs  (not  tissue)  if  she  should  ^^  ~  3 1 2 
marry  and  have  issue  ;  and  it  must  have  taken  effect  after  the  *" 
death  of  the  survivor.  There  b  anoAer  contmgency  on  the 
event  of  the  daughter's  dying  unmarried  and  without  issue, 
(not  on  fiBtiiure  of  her  issue)  and  upon  that  event  the  remainder 
10  to  the  widow  in  fee." 

It  was  resolved,  that  the  estate  devised  to  Ann,  in  case  Ae 
should  marry  and  have  issue,  was  a  contingent  remainder. 

29.  It  has  been  stated  in  Title  XIII.   that  a  condition  must  of  oonditioa- 
avoid  or  determine  the  whole  estate  to  which  it  is  annexed  :  ^}  Limita- 
and  that  the  benefit  of  a  condition  can  only  be  reserved  to  the 


donor  and  his  heirs  not  to  a  stranger.     In  consequence  of 
docttihe  no  remainder  could  be  limited  on  a  conditiQU.    ist.  ]  i^u.  xb. 
Because  such  condition  would  operate  so  as  to  abridge  the  par-  ^*  ^'^^ 
ticular  estate.     2d.   Because  the  entry  of  the  donor,  for  the    *^"'*' 
condition  broken,  would  defeat  the  remainder. 

30.  It  has,  however,  been  long  settled,  that  where,  in  a  de-  i^  407, 409. 
vise,  a  condition  is  annexed  to  a  preceding  estate,  and  upon  the 
.breach  or  non-performance  thereof,  the  estate  is  devised  over  to 
another,  the  condition  shall  operate  as  a  limitation,  circum- 
scribing the  measure  and  continuance  of  the  first  estate  ;  that 
upon  the  breach  or  performance  of  it,  as  the  case  may  be,  the 
first  estate  shall  ipso  facto  determine  and  expire,  without  entiy 
or  claim ;  that  the  limitation  over  shall  thereupon  actually 
commence  in  possession,  and  the  person  claiming  under  if,  . 
whether  heur  or  stranger,  shall  have  an  immediate  right  to  the 
estate.  Thus  is  the  testator's  intention  effectuated,  by  sub- 
stantiating the  subsequent  estate,  though  limited  to  a  stranger, 
and  enforcing  the  performance  of  the  condition .  by  the  determi- 
nation of  the  preceding  ^estate  upon  die  breach  of  it,  not-         *  SI  3 
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withstanding  that  preceding  estate  be  limited  to  the  heir  Hah- 

self;  and  limitations  of  this  kind  are  properly  caUed  candid 

tional  limitations. 

I)y«r,  33  a.         31.  Thus,  where  a  person  devbed  lands  to  his  mother  for  fife, 

C     j'    502    *^^^  ^^  death  to  his  brother  in  fee ;  provided  that  if  his  wife 

(being  then  with  child)  be  delivered  of  a  son,  that  then  tiie  land 

should  remain  to  him  in  fee.     After  the  testator's  deadi  a  son 

.  was  bom ;  held»  that  the  fee  of  the  brother  should  cease,  and  the 

estate  vest  in  the  son,  upon  the  happening  of  the  contii^noj. 

T't  13  1  ^^'  '^  ^^  ^^^  ^^  ^  ^'  Porter,  which  has  been  already 
f  63.  *  '  stated,  it  was  held  that  Lady  Ann  Kaowles  had  an  estate  tail 
till  she  married  without  consent  That  the  estate  tail  demised 
to  her  was  subject  to  two  limitations  ;  the  one  in  law,  viz.  dying 
without  issue;  the  other  express  and  in  fact,  viz.  marrying 
without  consent ;  which  was  properly  a  conditional  limitation, 
not  a  condition ;  for,  if  it  were  a  condition,  it  would  descend  to 

r*^^^*  d      ^^^  ^^^^  ^^  ^^^^  ^^  might  enter  for  a  breach  of  it,  and  defeat 
Tit.  13.  c*i.  the  limitation  over.     It  was  therefore  agreed^  that  the  marriage 

*  ^^-  without  consent  determined  her  estate  tail,  and  the  devise  over 

took  place. 

33.  A  person  devised  lands  to  A«y  who  was  his  heir  at  law. 
Mod.  7.  diid  other  lands  to  B.  in  fee ;  and  that  if  A.  molested  B.  by  suit 
or  otherwise,  he  should  lose  what  was  devised  to  him^  and  it 
should  go  to  B. 

After  the  testator's  death,  A.  entered  on  the  lands  devised  to 
B.,  claiming  them.  It  was  held  that  this  was  a  suffident  breach 
to  g^ve  title  to  B.y  and  that  the  condition  imposed  on  the  heir 
should  not  be  taken  as  a  concUtion,  because  if  so,  by  descAi^iig 

*  314  on  him  who  alone  could  enter  for  the  breach  of  it,  it  *  would  in 

this  case  be  fruitless  and  defeated :  but  it  was  held  to  be  a  limi- 
tation, which  determined  the  heir's  estate,  and  cast  the  posses- 
sion on  B.  without  entry. 
Sa****'  ^'        '*•  Where  there  is  no  express  linutation  over,  to  take  effect 
Fflaroe,  Ex.   ^P^^^  ^^^  breach  or  non-performance  of  the  condition  annexed 
!>•▼•  60.        to  the  preceding  estate,  there,  it  seems,  the  condition  or  proviso 

is  not  always  construed  as  a  conditional  limitation. 
Eftatei  maj       35.  There  is  a  limitation  of  another  kind  which  may  be  con- 
on  CmadftioBu  ^^^^^  ^  ^^  exemption  to  the  rule  at  common  law,  that  an  es- 
tate limited  to  take  effegt  on  a  condition  which  is  to  aflfisct  die 
particular  estate  is  void  ;  namely,  those  cases  where  a  particolar 
estate  is  limited,  with  a  condition,  that  after  the  performance  c£ 
a  certain  act,  or  the  happening  of  a  certain  event,  the  person  to 
whom  the  first  estate  is  limited  shall  have  a  larger  estate.    For 
it  was  resolved  in  the  case  of  Lord  Sts^ord,  that  such  a  grant 
a  Raf .  74.      may  be  good,  as  well  of  things  which  lie  in  grant,  as  of  tbiigi 
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which  lie  in  livery :  and  may  he  annexed  as  well  to  an  estate 
tail,  which  cannot  be  drowned,  as  to  an  estate  for  life  or  years, 
which  may  be  mei^ed  by  the  access  of  a  greater  estate. 

S6.  But  that  such  increase  of  an  estate  by  force  of  sijph  a  con- 
dition ought  to  have  four  incidents. 

1^.  There  ought  to  be  a  particular  estate  as  a  foundation  for 
the  increase  to  take  effect  upon  ;  which,  Lord  Coke  held,  must 
not  be  an  estate  at  will,  nor  revocable,  nor  contingent. 

29,  Buch  particular  estate  ought  ^o  continue  in  the  lessee  or 
grantee,  untU  the  increase  happens,  without  any  alteration  in 
privity  of  estate,  by  alienation  of  the  lessee  or  grantee  ;  though 
the  alienation  of  the  lessor  or  grantor  will  not  at  all  afiRKt  it: 
and  the  ^alteration  of  persons  by  descent  of  the  revernon  to  the  '^^ 

heirs  of  the  grantor,  or  his  alienee,  or  of  the  particular  estate  to 
the  representatives  of  the  grantee^  shall  not  avoid  the  condition. 
Where  the  grantee  dies  before  the  performance  of  the  condition, 
his  heir  shall,  after  he  has  performed  the  condition,  be  in,  fuo- 
dtun  modoj  by  descent ;  and  such  increase  need  not  take  place 
immediately  upon  the  particular  estate,  but  may  enure  as  a  me- 
£ate  remamder,  subsequent  to  an  intennediate  remainder  for  Hfe, 
or  in  tail,  to  somebody  else. 

S^  The  increase  must  vest  and  take  effect  immediately  upon 
the  performance  of  the  condition ;  for  if  an  estate  cannot  be  en- 
larged at  the  very  instant  of  time  appointed  for  enlargement 
the  enlargement  shall  never  taki^  place  ;~  therefore,  though  the 
reversion  be  in  the  king,  it  shall  instantly  be  out  of  him,  upon 
performance  of  the  coupon,  and  vest  in  the  grantee  without 
petition,  or  num^ems  de  dn^it^  or  other  circumstance/  for  the 
awaiting  such  circumstiBtnces  would  frustrate  and  defeat  the  en-  . 
largement,  and  the  law  will  never  require  circumstances  to  sub- 
vert the  substance. 

4^.  The  particular  estate  and  the  increase  ought  to  take  effect 
by  one  and  the  same  instrument  or  deed ;  or  by  several  deeds 
delivered  at  one  and  the  same  time,  winch  in  effect  is  the  same 
thing,  for  qua  inconHnenH  fimt^  inesst  tiikntur ;  because  the 
particular  estate  and  the  increase  thereupon,  is  only  a  grant  to 
take  effect  out  of  one  and  the  same  root :  and  though  the  in- 
crease vest  at  a  different  time,  yet,  jirhen  it  js  vested,  it  has*  its 
&rce  and  effect  from  the  same  grant 
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IT  is  a  general  rule,  that  'whenever  an  estate  in  con* 
tingent  remainder  amounts  to  a  freehold,  some  vested  estate  of 
freehold  must  precede  it  This  arises  from  the  necessity  tbeie 
is  for  the  freehold  to  pass  out  of  the  grantor  at  the  time  the  re- 
mainder is  created,  for  if  no  freehold  passes,  then  the  remuB- 
der-man  pannothave  it  If  it  passes.at  all,  it  must  .pass  eiAer 
in  the  particular  estate,  or  in  some  remainder  limited  after  it; 
in  a  contingent  remainder  it  cannot  pass,  because  such  remvo* 
der,  at  the  time  of  its  creation,  passes  to  or  vests  in  nobodj ; 
and  if  it  .passes  only  in  some  vested  remainder  limited  bAb 
the  contingent  remainder,  then  is  such  contingent  estate -{irs- 
cluded  from  ever  rising  at  all ;  for  that  freehold  then  becooMS 
vested  in  possession,  which  the  contingent  estate  was  limited  to 
precede  :  «nd  of  course  there  is  no  >room  left  for  the  iatroduc* 
tion  of  *the  contingent  freehold*  -It  «4Wlow8,  therefore,  tfast 
some  preceding  vested  estate  of  freehold  must  be  limited,  to  gift 
existence  to  such  contingent  remainder. 

2.  A  person  devised  lands  to  his  son  John  for  50  years,  if  be 
should  so  long  live ;  and,  as  for  his  inheritance  after  the  svi 
term,  Jne  devised  the  same  to  the  heirs  male  of  the  body  of  Jofaa 
The  Court  held  this  devise  to  the  heirs  male  of  the  body  of  Jobs 
to  be  void  as  «  remainder,  for  want  o(  an  estate  of  freehold  to 
support  it 

S,  But  where  an  estate  was  lunited  to  the  use  of  the  settlor 
for  99  years,  if  he  should  so  long  Hve,  remainder  to  trustees 
and  their  heus  during  his  life,  remainder  to  die  use  of  the  heos 
of  his  body»  Slc.  ;  it  was  held,  that  the  ccmtingent  rem^ndtf  to 


«"  • , 


V 

« • 


^ »  '-  /  #  ^   .' 


t  • 
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the  heirs  of  the  body  of  the  settlor  was  good,  because  it  was  pre-  ^^^  ^fi?'* 
ceded  by  a  vested  freehold  remainder  to  the  tnistees.  a*  t  p 

4.  There  is  a  case  reported  by  Moore,  whiere  A.  covenanted  mer's  cm 
to  stand  seised  to  the  use  of  himself  for  life,  remainder  to  B.,  Moo.  815. 
his  brother's  eldest  son,  for  life,  remainder  to  the  first  and  other 

sons  of  B.  in  tail,  remainder  to  the  right  heirs  of  A.  A.  was  af- 
terwards attainted  of  treason,  and  executed,  before  the  birth  of 
any  son  of  B.  ;  and  it  was  resolved,  that  by  the  attainder  of  A., 
the  after-born  sons  of  B.  were  barred,  and  that  the  Crown  had 
the  fee  simple,  discharged  of  all  the  remainders  limited  to  the 
sons  of  B.  not  then  bom. 

5.  Mr.  Feame  has  observed,  that  it  is  extremely  difficult  to 
reconcile  this  resolution  with  the  principle  that  any  preceding 
vested  estate  will  support  a  contingent  remainder  ;  for  here, 
whatever  effect  the  forfeiture  of  A.'s  estate  for  life,  and  remain- 
der in  fee,  *might  otherwise  have  had,  yet  as  B.  had  a  vested  «  qia 
freehold,  why  was  not  that  capable  of  supporting  the  contingent 
remainders  to  his  sons  ?  There  were  no  reasons  given  for  the 
resolutions  in  this  case ;  and  perhaps  to  account  for  it,  we  were  .^^f^  ^^^  5^ 
to  recur  to  the  supposed  necessity  of  a  seisin  in  the  feoffees,  co- 
Tehantees,  &c.,  to  serve  contingent  uses  when  they  come  m 

esse  ;  which  principle  admitted,  it  might  be  inferred,  as  it  seem- 
ed agreed  that  the  Crown  could  not  stand  seised  to  a  use,  that  '^^'  *^*  ^  ^' 
there  could  be  no  seisin  after  A.'s  forfeiture  to  the  Crown,  to 
serve  the  contingent  uses-to  B.'s  sons,  when  they  came  in  esse  ; 
and  that,  on  that  account,  they  could  never  take  effect. 

6.  If  there  had  been  an  office  found,  antecedent  to  the  birth 
of  a.son  of  B.,  that  A.  was  seised  in  fee,  it  might  have  accounted 
foptbe  resolution  in  the.  above  case,  by  taking  away  the  right  of 
entry  of  B.,  according  to  a  distinction  which  will  be  noticed  in  a 
subsequent  part  of  this  ^apter.  And  the  determination  is  con- 
tradicted by  the  two  followj;pg  cases. 

7.  J.  S.  was  tStenltefUfe,  remainder  to,  his  wife  for  life,  re-  Corbei  t. 
mainder  to  his  first  and  other  sons  in  tail,  remainder  to  the  right  JJ^^t?' 
heirs  of  J.  S.     This  J.  S.  committed  high  treason,  and  then  had 

a  son,  and  afterwards  was  attainted.  The  Court  held,  that 
whether  the  son  was  born  before,  or  after,  the  attainder,  the  con- 
tingent remainder  to  him  was  not  discharged  by  the  vesting  of 
the  estate  in  the  Crown,  during  the  life  of  J.  S.,  because  of  the 
wife's  estate,  which  was  sufficient  to  support  it. 

8.  It  has  been  stated,  that  where  there  is  a  limitation  to  a  Cha.  l.$  90. 
person  for  99  years,  if  he  shall  so  long  live,  with  a  remainder 

over  to  a  person  sin  ewe,  such  remainder  is  conadered  as  vested.  ^"^  ^«^ 
Bat  Mr.  Feairne  *has  observed,  that  in  this  sort  of  fimitation,  «  ^ig 

when  not  by  will  or  by  way  of  use,  if  the  term  for  years  is  so 
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•hort  as  to  leave  a  oommon  poMibility  that  tbe  life  on  which  it 
is  determinable  may  exceed  it,  there  should  be  a  present  vested 
freehold  estate,  to  prevent  the  limitation  over  Arom  being  vend, 
as  a  freehold  to  commence  in  Juturo. 

ante,  cb.  1.  9,  In  Lord  Derby's  case,  and  that  of  Napper  v.  Sanders,  a 
*  '  preceding  freehold  being  limited  to  the  feoffees,  left  no  room  for 

this  objection.  But  the  case  put  by  Lord  Hale  stands  independ- 
ent of  any  preceding  freehold;  and  though  it  seems  capable  of 
being  supported  upon  the  principle  of  a  preceding  freehold  aris* 
ing  by  implication,  yet  there  seems  to  be  no  occasion  for  such  a 
resort,  because  the  allowed  improbability  of  the  life's  exceediug 
the  term  of  years  determinable  thereon,  appears  sufficient  to  take 
such  remainders  out  of  the  description  of  freeholds  to  commence 
in  future, 

C«it  lUoL  10.  It  is  generally  true,  says  Mr.  Fearne,  that  in  the  case 
of  a  limitation  to  A.  for  21  years,  if  he  shall  so  long  live,  and 
after  his  death  to  B.  in  fee,  the  remainder  to  B.  is  void,  as  be- 
ing a  freehold  to  commence  in  fuJturDt  viz.  after  the  decease  of 
A.,  no  freehold  having  been  limited,  so  as  to  take  effect  before 
that  period  ;  because,  in  this  case,  it  is  very  possible  that  the 
period  limited  for  the  remainder  to  take  effect  from,  viz.  the  de- 
cease of  A.,  may  not  happen  till  after  the  determination  of  the 
preceding  estate,  viz.  the  term  of  years  ;  in  which  event  Xh%  re- 
mainder could  not  take  effect  at  all,  as  has  been  already  observ- 
ed. Its  taking  effect  is,  therefore,  uncertain,  in  regard  of  this 
impossibility  of  the  preceding  estate's  determining  before  the 
event  ha)>pens,  from  whence  the  remainder  is  to  commence  ;  and 

*  S20  should  it  take  ^effect  at  all,  it  must  be  m /u^tiro,  that  is,   after 

the  event  is  decided,  on  which  its  taking  effect  depends.  Here, 
then,  there  being  no  preceding  freehold  limited,  the  remainder, 
which  must  take  effect  at  some  future  period,  if  at  all,  is  strictly 
nothing  else  than  a  fireehold  limited  to  commence  in  Jiihiro.  It 
is  the  allowed  common  possibility  of  the  life's  exceeding  the 
term,  which  creates  such  a  contingency  in  respect  to  the  remain- 
der's taking  effect,  as  brings  that  remainder  within  the  descrip- 
tion of  a  freehold  limited  to  commence  in  Juturo^  and  consequent- 
ly within  the  direct  application  of  the  rule  which  denied  any  ef- 
fect to  limitations  of  that  kind. 

Rtmliliider  Si      ^'-  As  to  a  contingent  remainder  for  years,  there  does  not 

forY«an.  appear  to  be  any  necessity  for  a  preceding  freehold  to  support 
it ;  for  the  remainder  not  being  freehold,  no  such  estate  ^>pears 
requisite  to  pass  out  of  the  grantor,  in  order  to  give  effect  to  a 

fj^'2lir*^\.^,--remainder  of  that  sort. 

Bajuu       <        12.  Frances  Duchess  of  Richmond  demised  certain  lands  to 

^^'         ^    John  Lord  Paulet  and  others,  to  hold  from  thenceforth  for  40 
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years,  if  she  lived  so  long,  in  trust  that  she  might  receive  the 
profits  during  her  life  ;  after  her  decease,  one  moiety  thereof  to 
Mary  Clarke,  and  the  oth6r  moiety  to  Joan  Brooke,  their  exec« 
utors,  administrators,  and  assigns,  for  and  during  the  term  of 
1000  years,  from  the  death  of  the  said  Frances, 

The  Court  doubted  that  the  remainders  were  void  ;  because, 
I.  They  could  not  pass  to  them  by  way  of  present  estate,  they 
not  being  parties  to'the  deed.  2.  They  could  not  be  contin- 
gent remainders,  being  remainders  for  years,  depending  on  an 
estate  for  years  :  and  there  could  not  be  a  contingent  estate  for 
years,  because  a  lease  for  years  operated  by  way  of  contract ; 
therefore  the  particular  estate  and  the  ^remainder  operated  as  *  S3t 

two  distinct  estates,  grounded  upon  several  contracts. 

Mr.  Feame  has  observed,  that  this  opinion  seemed  net  to  be  Cont  R«m. 
well  considered,  and  that  the  Court  did  not  appear  to  rely  upon  ^^'     . 
it,  when  they  said,  that,   admitting  the  term  of  1,000  years  was 
a  contingent  remainder,  it  was  barred  by  a  fine,  and  a  non-claim, 
after  the  time  of  vesting. 

13.  Although  every  contingent  freehold  remainder  must  be  a  Right  of 
suj^rted  by  a  preceding  freehold,  yet  it  is  not  necessary  that  ^}nr  *•  »of- 
flfuch  preceding  estate  continue  in  the  actual  seisin  of  its  rightful 

tenant.  It  is  sufficient  if  there  subsists  a  right  to  such  preced-  pearoe  490. 
ing  estate,  at  the  time  the  remainder  should  vest,  provided  such 
right  be  a  right  of  entry,  and  not  a  right  of  action  only ;  for 
whilst  a  right  of  entry  remains,  there  can  be  no  doubt  but  that 
the  same  estate  continues,  since  the  right  of  entry  can  exist  onfy  Tit  «9.  c.  i. 
in  consequence  of  the  existence  of  the  estate.  But  when  the 
right  of  entry  is  gone,  and  nothing  but  a  right  of  action  re- 
mains, it  then  becomes  a  question  of  law,  whether  the  same  es- 
tate continues  or  not ;  for  the  action  is  nothing  more  than  the 
means  of  deciding  the  question.  Another  estate  is,  in  the  mean- 
time, acknowledged  and  protected  by  the  law,  till  such  question 
be  solemnly  determined  in  a  court  of  justice,  upon  the  action 
brought. 

14.  If  A.  be  tenant  for  life,  with  a  contingent  remainder  over  ^  Rep.6S  6. 
^nd  the   tenant  for  life  be  disseised,  all  the  estates  are   divested,  peame  43 1. 
but  the  right  of  entry  of  the  tenant  for  life  will  support  the  con- 
tingent remainders.     If,  however,  in  a  case  of  this  kind  the  Brooking 
contingent  remainder  does  not  vest  before  such  a  descent  of  the  infra^  <:•  6* 
estate,  from  the  disseisor  to  his  heir,  as  will  take  away  the  entry  ^  ^^^ 
of  the  tenant  for  life,  ♦within  the  statute  32  Hen.  VIII.  c.  S3,  and  ,  j^^  Raym. 
drive  him  to  his  action,  then  is  the  contingent  remainder  gone  ;  3ie. 
because  there  no  longer  subsists  any  right  of  entry  to  support 

it,  that  right  being  turned  into  a  right  of  action,  ''''*•  ^^'  ^  '' 
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Tit.  2.  ch.  3.  J  5^  It  has  been  already  stated,  that  a  tenant  in  tail  may  ali* 
enate  his  estate  by  certain  modes  of  conveyance,  so  as  to  take 
away  the  entry  of  the  issue  in  tail,  find  drive  him  to  his  action ; 
which  is  called  a  discontinuance.  From  which  it  follows,  that 
where  a  contingent  remainder  is  limited  after  an  estate  tail,  and 
the  tenant  in  tail  creates  a  discontinuance,  the  contingent  re- 
mainder will  be  destroyed. 

1  Rep.  135  b.  16.  The  following  case  arose  in  11  Rich.  II.  A  gift  in  tail 
was  made  to  A.  C,  the  remainder  to  the  right  heirs  of  A.  S. 
The  donee  made  a  feoffment  to  B.  in  fee,  and  afterwards  A.  S. 
died.  His  right  heir  shall  never  have  the  remainder ;  for  the 
estate  of  the  land  was,  by  the  feoffment  of  the  tenant  m  tall, 
devested  and  discontinued  ;  and  there  was  not  any  particular  es- 
tate in  esse^  or  in  right,  to  support  the  remainder  :  for  by  the 
feoffment  of  the  tenant  in  tail,  bis  right  was  utterly  gone.  If 
tenant  in  tail  was  disseised,  and.  died,  that  would  not  destn^ 
the  remainder  ;  for  there  a  right  to  the  particular  estate  remain- 
ed, to  support  the  right  of  the  remainder :  but  when   the  tenant 

It  must  be  a    in  tail  made  a  feoffment,  no  right  remained  in  him, 

Rlichtr*  ^"^^  '^^^  "S>^*  ®^  entry  to  support  a  contingent  remainder 

mustbe  a  present  right ;  a  future  one  will  not  do.     It  must  abo 

Feame,  433.  precede  the  contingency,  and  be  actually  existing  when  that  hap- 
pens ;  for  if  it  only  commences  at  the  same  instant  with  it,  the. 
remainder,  it  seems,  will  not  vest. 

♦  Qfto  J  8.  A  right  of  entry  only  will  not  support  a  contingent  re- 

msdnder  limited  by  way  of  use  :  there  must  *be  an  actual  en- 

Wher«  the      ^^  »  of  which  the  reason  will  be  given  in  a  subsequent  chapter. 

Legal  Estate        19,  Where  the  legal  estate  is  vested   in  trustees,  Acre  is  no 

ttiere  need  no  ^^^^^essity  for  any  preceding  particular  estate  of  freehold  to  sup-* 

ether  Preced*  port  Contingent  remainders,  because  the  lega^  estate  in  the  gen- 

TH,  i^fch.  1.  ®^^  trustees  will  be  sufficient  for  that  purpose. 

20.  Thus,  in  the  case  of  Chapman  v.  Blisset,  it  was  held  by 
Lord  Hardwicke,  that  if  the  limitation  to  Joseph's  children  was 
a  contingent  remainder,  the  legal  estate  in  the  trustees  would 

"  HopkiDf,     support  it. 

Forreit,44.  21.  A.  devised  to  trustees  and  theirheirs,  to  the  use  of  ihem 
and  their  heirs,  in  trust  for  B.  for  life,  remainder  to  his  first 
and  other  sons  successively  in  tail,  remainder  to  the  future  sons 

I  j^tjj^  531,  of  C.  successively  for  life,  remainder  over.  B.  died  without 
issue  in  the  testator's  lifetime.  The  contingent  limitations  were 
taken  as  executory  devises,  because  no  child  was  then  bora  to 
C.  Afterwards  a  child  was  born  to  C,  and  died  ;  a  subsequent 
remainder-man  claimed  the'estate,  upon  a  supposition  that  all 
the  preceding  intermediate  limitations,  which  could  not  vest 
at  the  death  of  such  child,  were  destroyed  ;  as  it  had  been  de* 
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creed,  that  upon  the  vesting  of  the  executory  deyise  in  that  child» 

the  subsequent  limitations  became  contingent  remainders,  upon 

that  executory  devise.     But  it  was  held,  that  the  inheritance  in 

the  trustees  was  sufficient  to  support  the  intermediate  contin-  Gale  v.  Gal«, 

gent  remainders,  fill  they  should  come  in  esstf  although  there  |^^**  ^^^* 

was  no  particular  estate  to  support  them  ;  and  that  the  estate 

should  not  vest  in  possession  whilst  an  object  of  any  preceeding 

limitation  might  come  in  esse.  Both  KttaCet 

22.  The  estate  supporting,  and  the  remainder    supported  ""J.*'*^''** 
should  both  be  created  by  one  and  the  same  deed  or  instrument ;  same  ioftru- 
therefore,  an  estate  for  life  given  *by  one  deed,  will  not  support  "«»*• 

a  remidnder  given  by  another :  nor  an  estate  for  life  settled  by  ^^^ 

A.  on  B.  by  deed,  enure  to  support  a  contingent  remainder  ^v* 

en  by  the  will  of  A.  *     ' 

23.  A  woman  being  tenant  for  life,,  her  husbaxxd  devised  the  snow  ▼. 
same  estate  to  the  heirs  of  her  body,  if  they  attained  fourteen  ^"***'»,^« 
years.   .  The  Court  held,  thitt  this  was  no  remainder,  but  an  ex-      ^'°' 
ecutory  devise ;  for  though  the  > wife  had  a  preceding  estate  for 

life,  yet  this  was  a  new  devise,  to  take  effect  after  her  decease, 
and  was  not  a  remainder  joined  to  a  particular  estate. 

24.  A.  being  tenant  for  life  by  marriage  settlement,  remain- j^^ry. 
der  to  his  wife  for  life  remainder  to  his  first  and  ot  her  sons  by  Parker,  4 
that  marriage  in  tail:  his  father,  the.  reversioner  by  his  will,     ^  * 
after  reciting^the  settlement,  devised  the  lands  to  the  first .  and 

other  sons  of  A.  according  to  the  settlement ;  then  if  A.  should 
die  without  issue  of  that  marriage,  he  devised  to  the  first  and    ' 
other  sons  of  A^  by  any  other  wife,   in  tail  male ;  and  if  A. . 
should  die  without  is$ue,  then  he  devised  that  all  the  land  should 
go  to  his  grandchildren  by  his  daughter  P.  in  fee. 

It  w£(to  contended  that  A.  took  an  estate  tail  under  this  will  71^,33^^ 
by  implication,  and  of  course  the  remainder  over  in  fee  was  iO. 
well  supported  :  but  the  Court  held  it  .was  impossible,  to  make 
this  an  estate  tail  in  A.,  for  nothing  was  §^ven  to  him  by  the 
devise,  so  that  he  had  only  the  estate  which  he  took  under  the 
first  Settlement  That  there  being  two  several  conveyances,  the 
devise  could  not  be  tacked  to  the  estate  for  life,  which  was  lim- 
ited by  another  conveyance  :  even  admitting  that  the  word  is- 
sue could  be  an  implication  of  an  estate  to  the  heirs  of  the  body 
of  A. 

25.  A  person  made  a  feoffment  to  the  use  of  himself  for  life,  ^   . 
and  after  the  death  of  A.,  and  M.  his  *wife,  to  the  use  of  B.,  el-  Lower,  ' 
dest  son  of  A.,  for  his  life ;  this  was  held  to  be  a  contingent  ^^^^  ®^* 
remainder  in  B.,  being  created  by  the  same  deed  as  the  particu*  ^^^ 
lar  estate.     But  though  it  did  not  appear  in  the  case,  yet  it  af- 
terwards appearing  upon  examination  that  by  a  former  deed  M, 


22:^  Title  XVL  Remainder.  Ch.  iii.  $  25,  36. 

had  an  estate  for  life.  Lord  Hale  said  the  remainder  should  ncut 
be  contingent ;  but  the  mentioning  that  the  commencement  there- 
of should  be  after  the  death  of  M.,  was  only  expressing  when  B. 
should  take  the  profits  in  possession,  and  did  not  make  a  contin- 
gency ;  this  not  being  a  remainder  created  by  that  deed,  but  a 
conveyance  of  the  then  subsisting  reversion  or  remainder  ex- 
pectant  on  the  death  of  M. 
Do*  T.  26.  In  a  modem  case,  where  a  person  having  granted  an  es- 

Doiif.  486.*  tate  to  his  eldest  son  for  life,  afterwards  by  his  will,  reciting 
that  he  had  settled  that  estate  upon  his  eldest  son  for  his  fife, 
proceeded  in  these  words, — **  My  will  is,  and  I  do  hereby,  from 
and  after  his  decease,  g^ve  and  devise  the  siune  to  the  heirs  male 
of  his  body  begotten  ;  and  in  default  of  such  issue,  to  the  use 
and  behoof  of  my  second,  third,  fourth,  and  fifth  sons,  several- 
ly, successively,  and  in  remainder,  and  of  the  several  heirs  male 
of  the  body  of  my  said  sons,  &c.'* 

The  Court  held,  that  the  limitation  to  the  heirs  male  of  ths 
body  ofthe  eldest  son  was  not  a  contingent  reminder. 
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Of  (he  Time  whm  a  CorUmgent  Remainder  should  vest 


2.  A  ContingaDt  Remainder  mast 
v«ftt  durinf  the  particular 
Estate. 

9.  Or  at  the  Instant  when  it  deter- 
mines. 
10.    Posthumous  Children  take  as  if 
born. 


17.  A  Tested  Remainder  may  take 
Efleet,  though  the  preceding 
Estate  be  defeated. 

19.  A  Remainder  may  fail  as  to  one 
Part,  and  take  Effect  as  to 
another. 

S2.  A  Remainder  may  take  effect  in 
some,  though  not  in  all. 


Section  1. 

WE  are  now  to  consider  the  time  at  which  it  is  requi* 
site  a  contingent  remainder  should  vest  in  interest ;  that  is,  at 
what  period,  with  respect  to  the  duration  of  the  preceding  es- 
tate,  the  contingency  upon  which  such  remainder  b  limited  io 

take  effect,  ought  to  happen.  ^  Continwiit 

2.  It  is  not  only  necessary  that  a  vested  legal  freehold  es-  RemaindM 
tate  should  precede  a  freehold  contingent  remainder,  hut  some  mast  rest 
such  preceding  freehold  estltte  must  subsist  and  endure  till  the  ^J^^^ 
time  when  the  contingent  remainder  vests ;  that  is,  till  the  con-  Estat*. 
tingency  comes  to  pass :  for  it  is  a  general  rule  that  every  re- 
mainder must  vest  during  the  particular  estate,  or  else  at  the 
very  instant  of  its  determination.     So  that  if  a  lease  be  made  ^^^'  *^ 
to  A.  for  life,  and  after  the  death  of  A.  and  one  day  after,  the 
land  to  remain  to  B.  for   life,  this  remainder  to  B.  is  void; 
because  it  cannot  *take  effect  immediately  upon  the  determina-         •  $%y 
tion  of  the  preceding  estate.  ,.^ 

S.  This  rule  was  originally  founded  on  feudal  principles,  and 
was  intended  to  avoid  the  inconveniences  which  might  arise  by 
admitting  an  interval,  when  there  should  be  no  tenant  of  the  Tit  1.*  39. 
freehold  to  do  the  services  to  the  lord,  or  answer  to  stranger^ 
preecipes ;  as  well  as  to  preserve  an  uninterrupted  connexion  be- 
tween the  particular  estate  and  the  reminder,  which,  in  the 
consideration  of  law,  are  hut  several  parts  of  one  whole  estatCr 

4.  If  therefore  a  lease  for  life  be  made,  with  remainder  to  l  h^  ^  f* 
the  right  heirs  of  J.  S.,  this  remmder  will  never  va^^  if  the 
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tenant  for  life  dies  before  J.  S. ;  for  in  that  case  the  particuhr 
estate  determines  before  tbe  contingency  comes  to  pass,  on  winch 
the  remainder  is  limited  to  take  effect,  that  is,  the  death  of  J.  S., 
for  nemo  est  harts  viventie, 
s^Roil.  4b.  ^'  ^^»  where  A.  seised  of  lands  in  fee,  makes  a  lease  for  years 
418.  to  B.,  remainder  in  tul  16  C,  remainder  to  the  right  heirs  of 

B. ;  in  this  case  B.  has  nothing  in  the  fee ;  but  it  is  a  contingent 
remainder  to  his  heir ;  for  B.  did  not  take  the  freehold.     If  C. 
dies  without  issue  in  the  lifetime  of  B.,  the  remainder  becomes 
void ;  for  the  foundation  and  support  of  this  contmgent  remain- 
der  fails,  because  it  ought  to  have  a  fireehold  to  support  it,  when 
the  remainder  falls  out ;  but  by  C.'s  death  without  issue,  lining 
-B.,  the  freehold  is  expired  before  B.  can  have  an  heir,  andtbere- 
fore  the  remainder  will  never  take  effect 
^^  3  Tem        ®*  ^  ^^^^^^  devised  to  his  wife  for  life,  remamder  to  E.  his 
Aftp.  7a3.       «on  for  99  years,  if  he  should  so  long  live  ;  after  the  deceases 
of  the  wife  and  of  E.  his  son,  to  the  heirs  of  the  body  of  the  said 
E.,  but  not  to  descend  entirely  unto  E.'s  eldest  son,  but  that 
^"^  E.  might  ^appoint  -the  same  to  all  hb  children  living  al  his 

death ;  in  default  of  appointment,  then  to  his  sons  as  tenants  in 
common  in  tail,  remainder  to  his  daughters,  reminder  over. 
The  mother  died  in  tbe  lifetime  of  E.  the  son ;  held,  that  tbe 
limitation  to  the  issue  of  E.,  being  a  contingent^  remainder,  fiiil- 
ed  by  the  death  of  the  mother  (Who  had  the  only  preceding  es- 
tate of  freehold)  in  E.'s  lifetime,  for  want  of  a  continuing^  par- 
"ticular  estate  of  freehold  to  support  it.. 
Or  at  the  In-      7^  Although  no  interval  is  admitted  between  the  determina- 

•tant  yKuen  it.  /.i.^  11  .  ««  •« 

determines,  tion  ot  the  particular  estate,  and  the  vestmg  of  the  remainder, 
yet  a  remainder  may  be  so  limited  as  not  to  ^est  till  ibe  verj 
instant  oh  which  the  particular  estate  determines. 

1  Inst  298  a.  ^'  Thus,  if  an  estate  be  limited  to  B.  during  the  Me  of  A., 
remainder  to  the  heirs  of  the  body  of  A.,  this  is  good  ;  though 
such  remsunder  cannot  vest  tiU  the  very  instant  on  which  the 
particular  estate  determines. 

9.  So,  if  land  be  given  to,  A.  and  B.  during  their  joint  lives, 
remainder  to  tbe  right  heirs  of  him  who  shall  die  first,  this  re- 
mainder will  be  good,  though  it  cannot  vest  before  the  determina- 
^  tion  of  the  particular  estate. 

F6ame,464.  jq.  If  there  be  no  particular  estate  m  ewe,  nor  any  present 
right  of  entry,  when  the  contingency  happens,  although  the  par- 
ticular estate  be  afterwards  replaced  and  restored,  yet  w3I  the 
remainder  never  arise.  Only  it  seems  that  the  reversal  of  a 
fine  by  act  of  parliament  will  restore  a  contingent  remainder 
destroyed  by  that  fine,  though  a  reversal  for  error  will  not* 
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11.  In  consequence  of  the  principle,  that  where  the  event  on  ^^*J'"*®'** 
which  a  contingent  remainder  was  limited  to  take  effect,  did  not  take  as  if 
happen  by  the  time  at  ^which  the  preceding  estate  determined,  ^"^ 
it  never  could  arise,  or  take  effect  at  all.     If  an  estate  was  lim-  '^^ 

ited  to  A.  for  life,  remainder  to  his  first  and  other  sons  in  tail,  a  i^/jl,   jL  O  JL4 
posthumous  son  of  A.  could  not  take  ;  it  was  therefore  the  an-  a  ^^ 

tient  practice,  in  settlements  on  unborn  sons,  to  insert  a  remain^      ^/*-  fj    m 
der  to  the  intended  wife,  ensteni  at  the  death  of  her  husband,  and  Toachatoac. 
her  assigns,  till  the  birth  oi  one  or  more  posthumous  sons  ;  and 
from  and  after  the  birth  of  any  such  posthumous  sons,  to  every 
of  them  successively  in  tail. 

John  LfOng  devised  lands  to  his  ne^diew  Henry  for  life,  remain-  R««v6  r. 
der  to  his  first  and  other  sons  in  tail,  remainder  to  bis  nephew  ^^f^ 
Riphard  for  life,   &c.     Henry  died  without  issue,  leaving,  his 
wife  tnsient  with  a  son.     Richard  entered  as  in  his  remainder, 
and  afterwards  the  posthumous  son  of  Henry  was  bom.     His 
guardian  entered  upon  Richard,  and  it  was  held  by  the  courts  of  • 
-Common  Pleas  and  King's  Bench,   that  nothing  vested  in  the 
posthumous  son,  because  a  contingent  remainder  must  vest,  dur- 
ing the  particular  estate,  or  at  the  ^loment  of  its  determination. 

On  an  appeal  to  the  House  of  Lords,  this  judgment  was  re- 
versed, against  the  opinion  of  all  the  Judges,  who  were  much 
dissatisfied. 

'  12.  The  hardship. of  the  determination  of  the  Court  of  King's  - 
Bench,  and  the  discontent  of  the  Judges  upon  its  reversal  by  the 
Lords,  produced  the  statute  10  &  II  Will.  III.  c.  16. /which 
enacts,  "  That  where  any  estate  shall  by  any  marriage  or  other 
settlement  be  limited  in  remainder  to,  or  to  the  use  of  the  first 
and  other  son  or  sons,  of  the  body  of  any  person,  with  any  re- 
mainder or  remainders  over,  to  or  to  the  use  of  any  other  person 
or  persons,  or  in  remainder  to  the  use  of  a  daughter  or  daughters, 
with  BXkj  remainder  or  remainders  to  any  other  person  or  persons ; 
that  *any  son  or  sons,  daughter  or  daughters,  of  such  person  or  *  S30 

persons,  that  shall  be  bom  after  the  decease  of  hb,  her,  or  their 
father,  shall  and  may,  by  virtue  of  such  settlement,  take  such  es- 
tate so  limited  to  the  first  and  other  sons,  or  to  the  daughter  or 
daughters,  in  the  same  manner  as  if  bom  in  the  lifetime  of  his, 
her,  or  their  father.*' 

13.  It  is  somewhat  singular  that  this  statute  does  not  mention 
limitations  or  devises  made  by  wills.  There  is  a  tradition,  that 
as  the  case  of  Reeve  v.  Lpng  arose  upon  a  will,  the  Lords 
considered  the  law  to  have  been  settled  by  their  determination 
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iB  that  case  ;  and  were  therefore  unwiUing  to  make  any  ex* 
press  mention  of  limitations  or  devises  made^  in  wSls,  lest  it 
should  appear  to  call  in  question  the  authority  or  propriety  of 

BaU.  N.  P.  their  determination.  Bendes,  the  words  of  the  act  may  be  con* 
strued,  without  much  I'lolence,  to  comprise  settlements  of  es- 
tates made  by  wills,  as  well  as  by  deeds. 

4Vei.34S.  1^-  ^^^  modem  case,  Lord  Roslyn  said, — "The  case  of 
Reeve  v.  Long,  certainly  over-ruling  Archer's  case,  had  decid- 
ed that  a  posthumous  child  was  to  be  taken  to  all  intents  and 
purposes  as  bom  at  the  time  the  particular  estate  detennuied :  it 
was  observed,  the  decision  of  that  case  was  contraxy  to  tbe 
opinion  of  the  Judges.  Undoubtedly  Ae  Court  of  Common 
Pleas  first,  and,  upon  a  writ  of  error,  the  Court  of  King's 
Bench,  held  differently.  But  it  ought  always  to  be  remem- 
bered, it  was  the  decision  of  Lordfiomers;  and  that  was  not 
the  only  case  in  which  be  stood  against  the  majority  of  the 
Judges  ;  and  the  better  comdderatipn  of  subsequent  times  hai 
shown,  his  opinion  deserved  all  the  regard  generally  paid  to  it 
What  followed  was  not,  as  it  has  been  inaccurately  stated,  that 

*  SSI  &^  opinion  being  against  that  of  the^ajority  *of  the  Juc^^ 

it  was  supposed  the  judges  would  go  a^nst  that  dedsion.  The 
statute  of  William  III.  was  not  to  affirm  that  decision  :  it  did 
by  implication  affirm  it ;  but  it  established  that  the  same  prio- 
ciple  should  govem  the  case  where  the  limitation  was  by  deed 
of  settlement. 

'*'  The  manner  in  which  the  point  has  been  treated  ever  nnce 
the  case  of  BuMett  v.  Hopegood,  and  the  other  cases,  finom  the 

l^F.  i^mt.  time  of  Lord  Cowper  to  that  of  Lord  Hardwicke,  proves  what 
the  opinion  has  been  upon  the  propriety  of  a  rule,  which  it  is  im- 
possible to  say  is  attended  with  real  inconvenience,  and  which 
is  according  to  every  principle  of  justice  and  natural 'fee&ng.'* 

15.  A  posthumous  child  is  entitled,  under  the  statute  10  4t 
11  Will.  III.,  to  the  intermediate  profits  of  the-  lands  setded, 
as  well  as  to  the  lands  them9elves. 

Baai^iv.  16*  A  bill  was  brought  by    Basset,  an  infant,  against  Ui 

Basiet,  uiicle,  to  have  an  account  of  |fae  real  and  personal  estate  of  Us 

3  a£.  SOI.  ^  f^^^^Ty  upon  which  several  questions  arose.  The  first  related  to 
the  real  estate,  ahd  was  this  ; 

J.  P.  Basset,  father  of  the  bfant,  setfled  the  bulk  of  his  es> 
tate  on  himself  for  life,  remainder  to  tmstees  during  his  life  to 
preserve  contingent  remainders,  remainder  to  his  first  and  oth* 
er  sons,  remainder  to  his  brother,  who  was  the  defendant.  Baa- 
set  the  father  died,  his  wife  prwement  ensierU,  Basset  the  uncle 
entered.  Eight  months  after,  the  son  was  bom,  and  entered 
upon  his  uncle  ;  the  question  was,  who  should  have  the  interme- 
diate profits  from  the  death  of  the  father  to  the  birth  of  the 
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Lord  Hardwicke. — **  As  to  this  point,  it  must  depend  upon 
the  construction  of  the  statute  10  &  11  Will.  HI.  ;  and  as  to 
that,  it  must  be  considered  what  was  the  *miscluef  intended  to  *  332 

be  remedied,  and  what  remedy  the  legislature  have  applied. 
Now  the  defendants  say,  nothing  was  intended'  to  be  remedied  but 
the  vesting  of  the  remainder,  which  they  say  was  the  only  evil 
complained  of  in  the  case  of  Reeve  v.  Long  in  the  House  of 
Lords,  which  was  the  foundation  and  occasion  of  that  act.  But 
I  am  of  opinion  this  was  not  the  single  mischief  that  was  intend* 
ed  to  be  prevented,  but  the  whole  evil ;  and  they  meant  nof  only 
to  give  posthumous  children  power  to  enter,  but  to  take  the 
profits  also,  according  to  the  intention  of  persons  making  settle*- 
ments,  and  wills  too,  of  this  kind  ;  and  this  appears  both  from 
the  title,  preamble,  and  provision  of  the  statute  ;  and  the  words 
are  so  pliun,  that  to  put  any  other  construction  upon  them, 
would  be  to  repeal  the  act ;  which  says,  such  posthumous  child 
shall  take  in  such  manner  as  if  bom  in  the  life  of  his  father. 
But  it  was  said  by  the  defendant's  counsel^  that  the  words  take^ 
4*c.  meant  only  that  he  should  take  the  remainder  in  such  man* 
ner  as  heirs  at  law  by  dedcent  take,  who  have  not  intermediate 
profits  ;  and  that  this  being  a  new  law,  ought  to  be  considered 
according  to  the  rules  of  the  common  law  in  similar  cases  ;  and 
it  is  true  it  is  a  usual  manner  of  construing  new  acts,  according 
to  the  old  rules,  but  to  do  so  in  this  case  would  be  repugnant  to 
the  words  of  the  act,  for  heirs  by  descent  do  not  take  as  ifJbom 
in.  the  life  of  their  father  :  But  the  addition  of  these  words  in  the 
act,  ^^  although  no  trustees  to  preserve  contingent  ^  remainders,*' 
clears  this  of  all  objections  ;  and  as  before  that  act  all  accurate 
conveyancers  inserted  such  limitations,  so  since,  they  have  left 
them  out :  which  plainly  shows  their  sense  of  the  ^tute.  But 
the  objections  on  tfie  part  of  the  defendant  are  these,  that  there 
must  be  some  tenant  to  the  freehold,  ^somebody  to  answer  the 
pr(Bcipe8  of  strangers,  and  this  can  be  nobody  but  the  uncle.     As  %388 

to  this  I  do  not  know  whether  it  is  material  for  me  to  consider 
it,  because  I  can  get  at  it  in  another  way  :  but  judges  in  such 
cases  must  mould  and  frame  such  estates  as  are  agreeable  to  the 
plain  intention  of  the  legislature.  It  may  vest  in  the  uncle,  and 
devest  upon  the  birth  of  a  son  by  relation  ;  and  this  is  agreeable 
to  the  construction  of  law  in  other  instances,  as  in  the  case  of 
enrolment  of  deeds  ;  here,  though  a  person  has  no  title  till  en- 
rolment, yet  from  the  enrolment  he  is  in  from  the  time  of  the 
execution  of  the  deed. 

^  As  to  the  objection  that  there  is  no  legal  remedy  for  the 
profits  against  the  uncle,  I  think,  if  my  construction  is  right, 
the  son  might  bring  an  ejectment,  and  lay  his  demise  to  the 
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time  of  the  death  of  his  father^  and  every  body  would  be  estop- 
ped to  say  that  he  was  not  born  in  the  life  of  bis  father  ;  for  how 
ooold  the  defendant  take  the  objection,  not  till  he  had  entered 
into  the  common  rule  ;  and  though  it  is  at  the  plaintiff's  penl 
if  he  lays  his  demise  before  his  title  accrued,  yet  if  my  con- 
stniction  is  right,  his  title  did  accrue,  and  it  would  be  immate- 
rial whether  he  could  or  could  not  in  fact  make  such  demise, 
because  such  demises  ar.e  only  looked  upon  as  matters  of  form, 
and  not  real,  for  infants  make  such  demises  every  day.  Bat 
supfl^se  tlus  point  of  law  was  otherwise,  I  am  of.  opinion  tliis 
Court  would  make  the  uncle  a  trustee  for  the  infant,  and 
that  seems  to  me  to  be  the  meaning  of  the  act  of  par&ament ; 
and  though  it  is  natural  to  pursue  legal  remedies,  where  sack 
are  to  be  had,  yet  that  is  no  reason,  if  they  are  not  to  be  had, 
why  remedies  should  not  be  enforced  here.  I  am  therefore  of 
opinion  the  intermediate  profits  of  the  estate  must  go  to  the  in- 
fant." 
*  334  *17.  There  are  some -few  instances  of  vested  remainders 

maloder  mar  ^^11?  effect,  though  the  preceding  estate  be  defeated  ;  as  when 
take  Eflfect      the  lessor  disseises  A.  his  lessee  for  life,  and  makes  a  lease  to 
Macedinr*      B.  for  the  life  of  A.  remainder  to   C.   in  fee;  here,   though  A. 
Eatata  ba        enters  and  defeats  the  estate  for  life,  the  remainder  to  C.  is 
l^Inst  ^iss  tf .  S^^  9  fo^  having  been  once  vested  by  a  good  title,  it  would  be 
unreasonable  that  the  lessor,  should  have  it  against  bis  ovm  liv- 
ery. 
18.  So  if  a  lease  be  mado  to  an  infant  for  life,  with   are- 
Idea,  mainder  over  ;  if  the  infant  at  his  full  age  disagree  to  the  estate 
for  Ufe,  yet  the  reminder  is  good,  having  once  vested  by  a  good 
title. 

may  fSfl^Hb       ^^'  ^^^^  *^  principle  that  a  contingent  remainder  most 
one  part,  and  vest  at  or  before  the  determination  of  the  particular  estate,  it 
to^anoth^eV.  **  ^oMows,  that  an  estate  limited  on  a  contingency  may  fiedl  as  to 
.  ^  one  part,  and  take  effect  as  to  another,  wherever  the  preceding 

Fearoc,  45S.    estate  is  in  several  persons  ;  for  the  particular,  tenant  of  one 
part  may  die  before  the  conting^ency,  and  the  particular  tenant 
^  of  another  part  may  survive  it. 
317,1  Roll.         ^0*  A  feme  covert  and  a  stranger  being  joint-tenants  for  life 
3  ^7  ?S         ^^  copyhold  lands,  with  remainder  to  the  heirs  of  the  bo^  of 
'      *       baron  and  feme  ;  the  stranger  surrendered  his  mcnety  to  the  bar- 
on and  feme,  afterwards  the  baron  surrendered  the  whole  to  B. 
in  fee.     The  feme  died  leaving  issue ;  then  ti^  baron  died. 

The  question  was,  whether  the  remainder,  to  the  heirs  of  the 
body  of'the  baron  and  feme  vested  in  the  issue.  It  was  adjudg- 
.ed,  that  when  the  stranger  conveyed  his  moiety  to  the  baron,  the 
jointure  between  the  stranger  and  the  feme  covert  was  severed  ; 
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when  the  baron  conveyed  the  whole  to  B.,  he  took  an  estate 
m  one  moiety  for  the  life  of  the  feme  (defeasible  by  her  on  the  •  335 

death  of  her  husband),  and  in  the  other  ^moiety,  for  the  life  of 
the  stranger ;  thei^fore  upon  the  death  of  the  feme  the  estate  in 
the  first  moiety  was  determined,  at  which  thne  the  remainder,  as 
to  that  moiety,  ought  to  have  vested,  which  it  could  not  do,  be- 
cause the  person  to  take  it  was  to  be  the  heir  of  the  bodies  of 
both  baron  and  feme  ;  but  that  was  imposssible  during  the  life  . 
of  the  baron,  for  nmo  est  hasres  viverUis  ;  therefore,  as  the  re- 
mainder could  not  vest  at  the  detemunation  of  the  preceding  es- 
tate, it  should  never  vest  at  all,  as  to  that  moiety  ;  so  that  in 
this  case  the  remainder  failed  as  to  one  moiety. 

21.  Lord  Ch.  B.  Gilbert  seems  not  to  approve  of  the  resolu-  Ten.  S52. 
tioH  in  the  above  case ;  for  by  construing  the  limitation  to  the 
heirs  of  the  body  of  the  husband  and  wife,  a  contingent  remain- 
der, he  says,  we  suppose  a  deed  made  and    an  estate  given, 
where  at  the  very  first  it  appeared   that,  for  one  moiety,  the 
deed  and  estate  could  have  no  manner  of  effect,  unless  the  hus-  . 
band  and  wife  died  at  one  instant  of  timei     Mr.  Feame  says 
this  seems  to  be  a  mistake,  £6r  the  original  limitation  did  not 
involve  any  such  inconsistency  ;  the  inconvenience  arose  from 
the  subsequent  acts.     The  joint  estate  for  life  might  have  con-  ^ 
tinuedunsevered between  the  wife  and  the  stranger;  and  on 
the  death  of  the  survivor,  there  might  have  been  an  heir  of  the 
bodies  of  the  husband  and  wife  capable  of  taking  when  the  pre- 
ceding estate  determined;  if  both  husband  and  wife  had  died  in. 
the  Ufetime  of  the  straliger;  or  if  both  husband  and  stranger 
had  died  in  the  lifetime  of  the  wife.     That  the  Chief  Baron  also 
refers  to  a  case  in  3  Leon.  4.  of  a  surrender  to  the  use  of  the^ 
wife  for  life,  remainder  to  the  use  of  the  right  heirs. of  the  husr 
band  and  wife,  where  the  justices  were  of  opinion  that  the  re- 
mainder was  executed,  for  a  moiety,  in  the  wife.     But  that  was 
not  only  superseded  by  the  *  contrary  decision  in  Lane  v.  Pan-       '  #  33  a 
nel,  but  was  contrary  to  the  preceding  case  in  Dyer  99,  2  Roll. 
Ab.  416,  Dalison  20.  pi.  8.  Cited  in  2  Leon.  102. ;  as  well  as 
to  the  doctrine  of  the  latter  cases.  A  Remainder 

32.  A  contingent  remainder  may  take  effect  in  some,  and  not  ^ay  take 
in  all  the  persons  to  whom  it  was  limited;   according  as  some  gome  ti^ngh 
may  come  in  esse,  before  the  determination  of  the  particular  es-  ^^^  '^  ^\\^ 

.    .  J:    ^^ ,    *v  *  Feame,  460.  . 

tate,  and  others  not  ' 

23.  Thus,  if  a  limitation  be  to  A  for  life,  reminder  to  the  ^  Ii^>^  ^^« 
right  heirs  of  J.  and  K.  ;  here,  if  J.  happen  to  die  before  A.,    **" 
and  K.  survive  A.,  the  heirs  of  the  first  may  take,  but  those  of 
the  latter,  it  seems,  will  be  for  ever  excluded ;  for  the  heirs  of 
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J.  are  m  esat  at  the  determination  of  the  preceding  estate,  but 
not  the  heirs  of  K.,  who  is  then  living. 

24.  This  doctrine  however  seems  confined  to  linutations  st 
common  law  ;  and  does  not  extend  to  estates  created  by  way  of 
devise. 

25.  Thus,  in  the  case  of  Doe  v.  Perryn,  the  daughter  had 
no  child  at  the  testator's  death,  but  afterwards  had  three  by 
her  said  husband,  who  died  in  their  parent's  lifetime.  One 
point  contended  for  was,  that  the  limitation  being  to  the  children 
in  fee,  was  contingent  till  the  death  of  the  mother;  therefore 
the  remainder  over  took  effect  on  her  leaving  no  child.  But  it 
was  held  that  the  fee  vested  in  the  child  first  bom  ;  afUrwaids 
opened  and  let  in  those  bom  at  subsequent  periods. 
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Section  Im 

REMAIND£Rg»  whether  vested  or  contingent,  may  te  J^^jl'^y" 
limited  bjf  way  of  use,  as  well  as  by  conveyances  which  derive  way  of  Um. 
their  effect  from  the  common  law ;  and  remainders  are  now 
usually  created  by  conveyances  to  uses. 

2.  Thus  if  a  person  covenants  to  stand  seised  to  the  use  of  A-  i^*^/rS^* 
for  life,  remainder  to  his  first  and  other  sons  in  tail  (A.  having  Ab.  769. 
no  sons  at  the  time),  remainder  to  B.  in  tail,  remainder  to  the  %^}^{^*  * 
covenantor  in  fee  ;  a  4ise  immediately  arises,  out  of  the  seisin  of 
the  covenantor,  to  A.  for  life,  and  to  B.  in  taO,  which  are  im- 
mediately executed  by  the  statute  27  Hen.   8.  c.  10.     Because 
in  thig  case  there  are  persons  seised  to  a  use,  a  ceitm  que  use, 
and  a  use  m  esse  ;  but  with  respect  to  the  contingent  uses  limited 
to  the  first  and  other  sons  of  A.,  they  cannot  possibly  be  execu« 
ted,  because  there  are  no  eestws  ^tte  tae  va  esse.     The  moment 
A.  *has  a  son,  a  use  in  tul  arises  to  him  out  of  the  seishiof  the  *  SSt 

covenantor,  who  has  the  reversion  in  fee  of  the  legal  estate  in 
him  ;  and  the  statute  executes  the  legal  estate  to  such  first  8on» 
who  becomes  tenant  in  tail  in  remainder  of  the  legal  estate,  ex« 
pectant  on  the  determinatbn  of  A.^s  life  estate. 

S.  Where  the  conveyance  operates  by  transmutafidn  of^  poa^ 
session,  as  in  the  case  of  a  fine,  recovery,  or  release  to  uses, 
other  principles  have  been  adopted  to  support  contmgent  re-* 
remainders  limited  in  this  manner. 

4.  Thus  if  lands  are  conveyed  to  trustees  and  their  heirs,  by 
fine,  recovery,  or  release,  and  it  is  declared  that  these  assuran* 
ces  shall  enure  to  the  use  of  A.  for  life,  remainder  to  bis  first 
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and  other  sons  in  tail  (A.  ha^nng  no  son  at  ike  time),  reraaiiider 
to  B.  in  fee  ;  in  this  caae  the  use  for  life  limited  to  A.  and  die 
use  in  remainder  limited  to  B.,  are  immediately  executed  b;  Ae 
statute,  and  converted  into  legal  estates ;  because  there  are  per- 
sons seised  to  a  use,  a  ceetm  que  use,  and  a  use  m  esee.  IkA 
with  respect  to  the  contingent  uses  limited  to  the  first  and  odier 
sons  of  A.,  they  cannot  possibly  be  executed,  because  there  ib  bo 
cestui  qxte  u$e  in  esse.  Whenever  A.  has  a  son,  then  there  is  a 
eestm  que  use^in  esse  ;  a  use  therefore  vests  in  such  a  son  in  taili 
and  the  statute  transfers  the  legal  estid^  to  that  use. 

5,  As  no  use  however  can  be  eitecntod  by  the  statute,  unksi 
there  is  some  person  seised  to  such  use,  it  was  much  doubted  ovt 
of  what  seisin  the  use  should  arise  to  the  first  son  of  A.  bi  t 
Brs  t«  Cti  ^'^^  ^  '^  ^^'  IjiOirii  Ch.  J.  Dyer  says— ^^  Although  by  die 
jDjw,  340.  '  words  of  the  statute  the  freehold  of  the  land,  and  the  tee  ranple 
also,  which  the  feoffees  receive,  are  deemed  and  vested  in  the 
*  339  cesUd  que  use  before,  yet,  €idhuc  renumet  quesdam  *<cnitilla  juris, 
et  tUuU  quasi  mediuin  quid,  inier  uirosque  status^  sdUeei  tZIa  poi- 
sUrilitas  futuri  usus  emergenHs ;  et  sic  tnieresse  st  fttelus,  ei  ms 
^Ofihtmnuda  auctorUo^  seupoteatos  remaned'* 
ep.  a.  g^  ipi^  doctrine  was  fully  discussed  in  Cbudleigh's  case, 
and  Lord  Coke  reports  the  opinion  of  the  majority  of  the  Judges 
to  have  been — ^^  That  the  feofiees  nnce  the  statute  had  a  pooi- 
bilitjr  to  serve  the  fature  use  when  it  came  in  esse,  and  that  inAe 
mean  time  all  the  uses  m  esse  shall  «be  vested  ;  and  when  tk 
future  use  comes  vn  esse,  then  the  feoffees,  if  the  possesnon  be 
not  disturbed  by  disseisin  or  other  means,  shall  have  sufficieot 
estate  and  seisin,  to  serve  the  future  use,  when  it  comes  m  cste, 
to  be  executed  by  force  of  the  statute ;  and  that  seisin  and  aie- 
cution  by  force  of  the  statute  ought  to  concur  at  one  and  the 
3ame  time*  And  this  case  is  not  to  be  resembled  to  cases  at 
the  common  law,  for  an  act  of  parliament  may  make  divi- 
sion of  estates ;  and  for  as  much  as  this  division  is  made  by 
act  of  p^Uament,  it  is  not  necessary  that  the  feoffees  should  bait 
their  antient  estates* 

7.  They  also  said  that  this  construction  was  just^  and  coa- 
sonant  to  reason  and  equity,  for  by  this  construction  the  io- 
terest  and  pow^  that  every  one  hath^  will  be  preserved  by  de 
act ;  for  if  the  possession  be  dbturbed  by  disseion  or  othenrise, 
the  feoffees  will  have  power  to  enter  to  reme  the  fiitare  oses 
according  to  the  trust  reposed  in  them ;  and  if  they  by  any  act 
bar  themselves  of  their  entry,  then  this  case»  not  being  reme- 
died by  the  act,  doth  remain  as  it  was  at  common  law^ 

8.  The  absolute  necessiQr  of  supposing  some  person  to  be 
seised  to  a  use,  before  it  can  be  executed  by  the  statute,  we 
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(fae  reason  of  adopting  the  doctrine  of  a  posaibility  of  entry,  or 

seifUUlajuriSf  in  the  feoffees  *or  releasees  to  uses.    The  flramers         •  •aq 

of  the  statute  of  uses  do  not  appear  to  have  had  contingent  uses 

in  contemplatidn  when  they  penned  the  aet»  otherwise  they 

would  probably  have  inserted  some  clause  respecting  them ;  and 

when  a  case  of  contix^^ent  uses  arose,  this  fiction  was  recurred 

to  m  order  to  support  them.    But  in  Chudleigh's  case  the  Ju€^;e8 

were  not  unanimous  in  this  opinion,  for  Lord  Ch.  Baron  Periam  HUp.  I3t  b. 

and  Justice  Walmsly  held  that  the  mtent  of  the  statute  of  uses 

was,  to  devest  Ae  whole  estate  out  of  the  feoffees»  conusees,  or 

recoverors,  and  to  vest  it  in  the  cestui  que  we  ;  so  that  it  would 

be  against  the  meaning  and  the  letter  of  the  law  also,  to  say  that 

any  estate,  or  right,  or  ecmXUia  jurie^  diould  remam  in  the 

feofiees  ;  and  the  Chief  Baron  said,  that  this  aekuUla  juris  was 

like  Sir  Thomas  More's  Eutofmu     That  in  consequence  of  the 

words  of  the  statute  of  uses,  **  at  any  time  hereafter  shall  happen 

to  be  seised,*'  the  seisin  which  the  feoffees  had  at  the  beginning, 

by  the  feoffment,  would  be  sufficient  within  the  act  to  serve  idl 

the  uses,  as  well  future^  when  they  came  in  esse^  as  present ;  for 

there  needed  not  many  seisins,  nor  a  continued  seisin,  but  a  sei« 

sin  at  any  time.    So  a  seisin  at  one  time  would  suffice  ;  for  the 

statute  said  ^^  seised  at  any  time,"  and  it  would  be  hard»  when 

the  statute  required  but  one  seisin,  at  one  time  only,  that  many  ^  ^^^  ^^* 

seisins,  and  at  several  times,  against  the  intent  and  letter  of  the 

statute,  should  be  required. 

9«  The  doctrine  that  contingent  remainders  limited  by  way 
of  use,  tako.  eflfect  when  they  come  m  ei m,  by  means  of  the  pos- 
sibility  of  entry,  or  scknJtiUa  juris  of  the  feoffees,  is  said  by  Lord  CfMmJ^' 
Hardwioke  to  depend  on  such  refined  and  speculative  reas<mings  infra,  c.  e. 
as  are  not  very  easy  to  comprehend.    The  consequence  of  ad* 
mitting  this  posribility  of  entry  is,  that  a  right  of  ^entry  alone  is  ^^ 

not  sufficient  to  support  such  uses  ;  but  that  where  the  preced- 
ing estates  are  ^vested,  there  must  be  an  actual  ^itry  to  restore 
them.  This  is  a  very  dangerous  doctrine,  and  wiU  therefore  be 
considered  in  the  next  chapter. 

10.  The- rule  respecting  an  estate  of  freehold  being  neeessa-  ^bsr«niut 
ry  to  support  a  contingent  remainder,  holds  equally  in  the  lim«  lar  eJuu  to" 
itation  of  contingent  remainders  by  way  of  use,  as  by  common  ^PPsrt  the 
iaw  conveyances.    For  although  before  the  statute  of  uses,  a 
feoflinent  to  the  use  of  A.  for  years,  remainder  in  contingency,  i  Rep,  135  a. 
would  have  been  good  ;  because  the  feoffees  remamed  tenants  of 

the  legal  freehold  ;  yet,  since  that  statute,  it  is  otherwise,  for  no 
estate  remains  in  the  feoftes  or  releasees  to  uses. 

11.  A  person  conveyed  by  lease  and  release  to  trustees  and  Adams  t. 
their  heirs,  to  the  use  of  himself  for  99  years»  r^nainder  to  the  ^T^Kiu 
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use  of  trustees  for  25  years,  remainder  to  the  beirs  male  of  \m 

own  body»  remainder  to  his  own  right  heirs. 

The  Court  held  that  the  limitation  to  the  heirs  male  of  (tm 

.    body  of  the  releasor  was  void  ;  because  there  was  no  preccdinf 

^  estate  of  freehold  limited  to  support  it. 

Pariai  r.  \2,  Husband  and  wife  covenanted  to  levy  a  fine  of  the  wife^ 

Bbow.*ParU    ^^^  ^^  ^^^  ^^  ^^  ^^^  ^^^^  ^^  ^^  hoAj  of  the  husband  on  the  wifii 
Ca.  104.       begotten,  remainder  to  the  use  of  the  right  heirs  of  the  husband. 
Salk.67s.n.  ifhey  had  issue  that  died  in  th<»r  lifetime;  afterwards  thewife 
died,  living  the  husband. 

Resolved,  that  the  limitation  to  the  heirs  of  the  husband  was 
void,  for  want  of  a  preceding  estate  of  freehold  to  support  it ;  fiv 
tiie  husband  could  not  take  an  estate  for  life  by  implication,  be- 
cause the  estate  belonged  to  the  wife  ;  and  supposing  an  estate 
*  Qio  for  *life  in  the  wife  by  implication,  or  resulting  use,  capable  ot 
Tit.  xu  a  4.  supporting  the  use  to  the  heirs  of  the  body  of  the  husband  on  the 
wife  ;  yet  she,  as  well  as  their  issue,  having  died  in  the  bus* 
band^s  lifetime  before  the  limitation  to  his  right  heirs  could  vest, 
that  must  have  failed  as  a  contingent  remainder,  for  want  of  a 
subsisting  particular  estate  to  support  it,  at  the  time  of  bii 
death. 

13.  It  appears  from  the  reasoning'  in  the  preceding  case, 

that  where  the  grantor  takes  a  freehold  estate  by  a  resulting  or 

implied  use,  arising  from  the  same  deed,  it  will  support  a  coo- 

\,_  tin^ent  Umitation,  as  effectually  as  if  an  estate  of  freehold  had 

been  expressly  limited  to  him. 

Tit.  11.  e.  4.        ^^*  ^9  ^^  ^^^  ^^^  ^f  Penkay  v.  Hurrell,  after  solemn  ar- 

2  Freem.        gument  on  the  point,  and  a  case  stiated  to  the  Jhidges  ;  it  wis 

^  decreed  that  the  estate  for  life  which  resulted  to  the  cognisor, 

was  sufficient  to  support  the  contingent  limitation  to  his  first 

^  and  other  sons. 

15.  It  has  been  stated,  that  a  remainder  limited  by  a  eom- 
S^Favourof  "^^^  ^^^  conveyance  m^  take  effect  in  some,  though  not  in  aH. 
Fer90T3i  be-     But  whcre  a  contingent  reminder  is  limited  by  way  of  use  to 
t?(^!°* ******    several  persons,  who  do  not  all  become  capable  at  the  same 
C.4.  *  time  ;  notwithstanding  it  vests  in  the  person  first  becoming  ca> 

pable,  yet  it  will  devest,  as  to  the  proportion  of  the  peracms  af> 
terwards  becoming  capable,'  before  the  determination  of  the  par- 
ticular estate ;  and  they  will  take  jointly,  notwithstanding  Ae 
TJU  IS.  a  U  different  times  of  vesting. 

j^^^  ^  16.  A  conveyance  was  made  to  the  use  of  A.  the  husband 

Tempitf,  *  for  Ufe,  remainder  to  the  use  of  B;  for  life,  remainder  to  aD  tiie 
f  Ld^  tS!''  ^^^  female  of  their  two  bodies  and  the  heirs  of  the  bodies  of 
811.*  '  such  issues  female.    A.  and  B.  had  issue  a  daughter.     Resolv- 

^  343        ed,  that  the  ^remainder  m  tail  to  die  issues  female  was  not  m 
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attached  in  that  daughter,  as  not  to  be  devested  for  a  moiety  on 
the  birth  of  another  daughter  ;  for  such  a  limitation  being  by 
uray  of  use,  sprbgs  out  of  the  estate,  according  to  the  capacity 
of  the  person  in  -whom  it  is  to  vest. 

17.  Lands  were  setded  to  the  use  of  a  wife  for  life,  remam-  Boe  r.Mat- 
der  to  the  use  of  her  husband  for  life,  remainder  to  the  use  of  all  |j°»^  '^^'^ 
and  every  their  child  or  children  equally,  if  more  than  one,  as 

tenants  in  common,  &c.,  subject  to  a  power  of  appointment  in 
the  parents.  It  was  held,  that  the  remainder  vested  in  the  chil- 
dren on  their  respective  births. 

18.  Soon  after  the  statute  of  uses,  and  even  so  late  as  31  contingent 
EKz.,  it  was  laid  d^wnby  Lord  Chief  Justice  Popham,  in  Ghud-  Usee,  i  Rep. 
leigh's  casQ,  that  no  limitation  of  a  use,  which  was  contrary  to  134  5. 13$  a. 
the  rules  established  at  common  law,  respectbg  the  limitation 

of  legal  estates,  should  be  executed  by  the  statute;  for,  other- 
wise, all  the  mischiefs  intended  to  be  remedied  by  the  act  would 
foe  continued,  or  greater  introduced*  This  idea  was  however 
soon  departed  from,  and  advantage  taken  of  9/1  expression  in 
the  statute  of  uses,  in  order  to  support  several  of  those  limita- 
tions which  had  been  allowed  by  the  Court  of  Chancery  in  dec-" 
larations  of  uses  when  they  were  distinct  from  the  legal  es- 
tate. 

19.  The  statute  of  uses  enacts  that  the  estate  of  feoffees  to  Vide  Tit  11. 
uses,  shell  be  in  the  cestui  que  use  *^  after  such  quality,  manner,  ^' 

form,  and  condition  as  they  had  b^efore,  in  or  to  the  use,  confi- 
dence, or  trust  that  was  in  them."  Now,  the  Court  of  Chance^ 
jy  having  permitted  the  limitation  of  a  use  for  life  or  in  tail  to 
arise  tn/t^tiro,  without  any  preceding  estate  to  support  it ;  and  « 
also  &at  a  use  should  change  from  one  person  to  another,  by 
mvMer  ex  post  factOf  *thoughthe  first  use  were  limited  in  fee  ;  ^  ^^ 

the  courts  of  law  in  process  of  time  admitted  limitations  of  this  "- 

kind  in  conveyances  to  uses ;  ^nd  determined  that  in  such  cases 
the  statute  would  transfer  the  possession  to  the  cestui  que  uscy 
in  the  same  quality,  form,  and  condition  as  he  had  in  the  use. 

SO.  With  respect  to  uses  limited  to  arise  in  futuroy  without  Springing 
any  preceding  estate  to  support,  them,  which  are  usually  called 
springing  uses^  the  first  case  in  which  a  limitation  of  this  kind 
was  allowed,  appears  to  have  been  determined  in  10  Eliz.,  and 
18  thus  reported  by  Dyer. 

21.  J.  M.  being  seised  of  certain  lands  in  fee,  levied  a  fi**®  c"**^D*cr 
thereof,  and  by  indenture  declared  the  use  of  it  to  be  to  himself,.  274  i, 
and  to  such  wife  and  wives  as  the  said  J.  M.  should  happen  af- 
terwards to  marry,  by  whatever  names  she  or  they  might  be 
called,  for  and  during  theb  natural  lives,  and  the  life  of  the  sur- 
vivor of  them,  with  divers^  remainders  over*    Afterwards  J.  M. 
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took  to  wife  one  A.,  tod  then  died.  Whetber  flbe  riioald  tab 
any\hii^  by  the  said  indenture  or  fine,  or  not,  was  the  q[iie8tkm. 
By  the  ojnnion  of  Wray  and  Meade,  seijeants,  and  Plowda» 
and  Onslow,  solicitor,  she  might,  and  thereto  they  subscifted 
their  names. 
517.  Moore  states,  that  the  parties  not  being  satisfied  wi&  thk 

determination,  the  case  was  carried  into  the  Court  of  Ccmmoa 
Pleas,  where  it  was  adjudged  in  the  same  manner. 

?i^!  era.         ^^*  '^^^  ^^^  ^^^  ^^  ^^"^  ^^  ^^  P^^^  ^'^^  in  S7  and 
Elia.  439.       S8  Eliz.,  and  is  thus  reported  by   Crdce  :^-A  penon  made  a 

feoffinent,  which  was  declared  to  be  to  the  use  of  himaetf  and  A. 
his  wife  that  should  be  after  their  nuirriage,  end  of  the  ^krimof 
their  bodies  ;  and  took  A.  to  wife.    The  question  was,  wheAer 
*  345  the  *wife  should  take  by  the  limitation  of  this  use.     Coke,  At* 

tomey  General,  contended  that  she  should  not,  for  preaenfly  by 
the  feoffinent  the  fee  was  in  the  husband  by  the  posseaaon  ev- 
ented to  the  use  which  he  had  before  the  marriage ;  which  cooU 
not,  after  the  marriage,  be  divided,  and  made  an  'estate  tail  in 
him,  as  he  had  the  fee  in  him  till  the  marriage  :  for  it  m%ht 
.  hare  been  that  the  marriage '  had  never  taken  effect,  and  dat 
would  have  confounded  the  other  use  ;  and  uses  m  Juiwro  could 
Brent^f  ^ctw  '^^  ^^  Vifon  such  future  acts,  for  then  a  use  would  rise  out  of 
mnd  fioaid  ▼.'  a  use.    But  all  the  justices  held,  that  although  he  were  adaed  m 
^friu^e.      ^^^  ^  ^  mean  time,  as  in  truth  he  was,  yet,  by  the  i*-arTi^pe, 

the  new  use  should  arise  and  vest 
Mk.67s.      '   ^S«  It  is  said  by  Lord  Chief  Justice  Holt,  that  a  feoflmeat 
IS  Mod.  39.    to  the  use  of  A.  and  his  heirs,  tooommence  fouryearsfrom  Aence, 
was  good  as  a  springing  use. .   In  a  modem  case  this  doctriae 
was  adnutted,  and  an  estate  of  freehold  was  allowed  to  aiise  m 
juturoy  upon  a  covenant  to  stand  seised  to  uses, 
^r  \  WUik*      ^^*  Thomas  Kirby  being  seised  in  fee  of  the  lands  in  qaecfdon, 
Bep.  75.        executed  indentures  of  lease  and  release  of  them  to  his  bfrodier. 
The  lease  was  made  for  a  year  in  the  usual  manner.     Hie  re- 
lease witnessed,  that  for  the  natural  love  which  Thomas  Siiby 
bore  to  his  brother,  and  in  consideration  of  1001.  paid  to  faiin  by 
his  said  brother,  the  said  Thomas  Kirby  ^[ranted,  released,  and 
confirmed  to  his  brother,  in  his  actual  possession  then  bdng  by 
virtue  of  the  lease  for  a  year,  after  the  death  of  the  «nd  Tboans 
Kirby,  all  that  close,  &c.  to  hold  the  same  to  his  said  brolkcr, 
and  the  heirs  of  his  body. 

It  was  admitted  that  this  conveyance  was  void  as  a  lease  aad 

release,  because  it  was  a  grant  of  a  fireeboM  to  commenoe  m  fit^ 

iuro  ;  but  the  Court  held  that  it  should  operate  as  a  covenant  lo 

«  346     /    stand  seised  *to  uses  ;  and  that  the  estate  should  vest  in  the 

brother  as  a  springing  use. 
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25.  In  all  cases  of  springing  uses  fhe  estate  Temains  in  the 
original  owner  till  the  use  arises ;  where  there  is  no  transmuta- 
tion of  possession,  the  sprmging  use  arises  out  of  the  seisin  of 
the  covenantor  or  bargainor ;  where  there  is  a  transmutation  of 
possession,  the  new  use  arises  out  of  the  seisin  of  the  feoffee's 
releasees,  &c 

26.  With  respect  ~  to  uses  limited  so  as  to  change  by  matter  Bhiftiog  Ums. 
ex  postfaeiOf  winch  are  usuallj  called  shifting  or  secondary  uses ; 

the  foQowi9g  is  the  first  case  in  which  the  validky  of  a  hmita* 
tion  of  this  kind  was  discussed. 

27.  A  person  made  a  feofiEment  in  fee  to  the  use  of  W.  and  r^f^li  VL 
heirs,  until  A.  paid  40{.  to  W.  and  then  to  the  use  of  A.  pi.  so. 

and  his  heirs.  A.  paid  the  401.  Some  of  the  Judges  held,  that 
if  A.  entered,  he  would  become  ip90  facto  seised  in  fee ;  for  W. 
being  seised  in  fee  by  the  statute  of  uses,  A.  would  be  able  to  de- 
vestthat  fee,  and  transfer  it  to  himself,  upon  performance  of  the 
ciondition.  Others  were  of  opinion  that  the  payment  of  the 
money  and  the  entry  of  A.  had  na  effect,  without  the  entry  of  the 
feoffees ;  and  then  quacunque  via  data,  the  entry  would  be  good 
and  A.  would  become  seised  according  to  the  terms  of  the  deed. 
To  this  it  was  added,  that  a  use  might  change  from  one  person 
to  another  by  some  act  .or  circumstance  ex  po9t  facto,  as  well 
since  as  before  the  statute. 

28.  A.,  seized  of  the  manor  of  K.,  made  a  feo£Bnent  of  it  to  Harwell  t. 
the  use  of  trustees  and  their  heirs,  upon  condition  that  if  they  Lacas,  Moo. 
did  not  pay  10,0002.  in  15  days,  then  it  should  be  to  the  use  of  ^'^^  '1®''°' 
the  feoffor  and  M.  his  wife,  remainder  to  Thomas  their  second 

son  in  tail,  with  divers,  remauiders   over.     The  money  was 
not  paid.    Resolved,  that  the  uses,  arose  and  *that  after  the         *  347 
death  of  the  feoffor  and  his  wife,  Thomas  the  second  son  was  en- 
titled to  the  land. 

29.  A.  levied  a  fine  of  the  manors  of  D.  and  S.,  and  declar-  s:ent  r. 
ed  the  uses  by  deed  ;  as  to  the  manor  of  D.,  to  the  use  of  B.  steward,  9 
and  his  heirs  ;  and  as  to  the  manor  of  S.,  to  tibe  use  of  A.  and  7^!'cro! 
his  heirs,  until  B.  should  be  evicted  out  of  the  manor  of  D.  by  Car.  358« 
the  wife  of  A.  ;  after  such  eviction,  to  the  use  of  B.  and  his 

heni,  until  he  should  be  satisfied  with  the  profits  of  the  land 
for  the  damages  received  by  the  eviction.  Thb  was  held  to  be 
a  good  contingent  use  of  the  manor  of  S.,  so  Uiat  nothing  vest- 
ed  in  B.  till  an  eviction. 

30.  A.,  tenant  for  life,  and  R.,   entitled  to  the  reversion  in  Spring  t.  Ca- 
fee,  covenanted  to  levy  a  fine  to  the  use  of  A.  and  his  heirs,  if  ^^»  413^^^^' 
R.  did  not  pay  him  IO9.  on  the   10th  of  September  following ; 

and,  if  he  did  pay  it»  thenio  ^  use  of  A.  for  life,  remainder 
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to  the  u^  of  R.  in  fee.    It  was  held  that  A.  had  an  eftai6 
in  fee  till  R.  paid  the  lO*. 
Lloyd  ▼.  3],  Mary  and  Penehipe  Tannott  being  seised  in  fee  as  co- 

Parh  c'lu  197*.  heirs,  in  consideration  of  4,0001.  paid  to  Mary  by  Carew»  and 
of  a  marriage  which  soon  afterwards  took  place  between  Pene- 
lope and  Carew,  the  s^d  Mary  and  Penelope  conveyed  all  their 
estates  to  trustees  and  their  heirs,  to  the  use  of  Carew  for  fii^ 
remainder  to  Penelope  for  life,  for  her  jointure,  remainder  to 
trustees  to  prelierve  contingent  remcunders,  renuunder  to  Ae 
first  and  other  sons  of  Carew  and  Penelope,  successively  in  tiil 
male,  remsunder  to  the  daughters  in  tail  with  the  ultimate  ie> 
mainder  to  Carew  and  his  heirs  for  ever ;  subject  to  a  prom^ 
that,  if  it  should  happen  that  no  issue  of  the  said  Carew  by  As 
said  Penelope  should  be  living,  at  the  decease  of  the  sur^vorol 
them  ;  and  the  heirs  of  the  said  Penelope  should^  within  twehre 
months  after  the  *  decease  of  the  survivor  of  the  said  Richard 
and  Penelope,  dying  without  issue  as  aforesaid,  pay  to  the 
heirs  or  assigns  of  the  said  Carew  4>0002. ;  that  then  the  re- 
mainder in  fee  simple  so  limited  to  the  said  Carew  and  his 
heirs,  should  cease,  and  the  premises  should  remain  to  the  use 
of  the  right  heirs  of  the  ^aid  Penelope  .for  ever.  It  was  beU^ 
that  this  was  a  good  shifting  use ;  and  the  decree  was  aflSumed 
in  the  House  of  Lords. 

32.  In  settlements  made  on  the  younger  sons  of  noble  &mi- 
lies,  there  are  provisoes  frequently  inserted,  that  if  the  family 
estate  and  title  shall  descend  on  such  younger  sons,  the  estate 
limited  to  them  shall  cease,  as  if  they  were  dead  without  issue, 
and  shall  go  over  to  the  person  nextinxemamder ;  which  is  t 
shifting  use. 

33.  It  is  the  same  where  a  proviso  is  mserted,  that  if  the 
person  to  whom  an  estate  is  limited  shall  not  take  the  name  and 
arms  of  the  settlor,  the  estate  shall  cease  and  determine^  as  if  Ae 
person  so  refiising  to  take  sueh  name  and  arms  were  dead  wiA- 
out  issue,  and  shall  go  to  the  person  next  beneficially  entitled, 
in  remainder,  under  the  limitations  contained  in  such  settle- 
ment. 

34.  W.  Nicolls  devised  his  real  estates  to  trustees,,  in  trvat 
2  Bro.  R.'2i7.  to  receive  the  rents  and  profits,  and,  after  paying  certain  mnin- 

ties,  to  pay  the  surplus  to  his  brother,  Edward  Nicolls,  for  6D 
V?  Stanlr^^  years,  if  he  should  so  long  live,  fitom  and  after  the  ei^irafion  of 
U  Ves.  491.  the  said  term,  or  the  decease  of  the  said  Edward  Nicolls ;  then 
to  stand  seised,  to  the  use  of  the  first  and  other  sons  of  Edward 
Nicolls,  and  the  heirs  of  their  bodies  severally  and  successive, 
renuunder  over ;  provided,  that  if  the  said  Edward  Nicolls^  t» 
the  heirs  of  his  body,  should  become  seised  of  the  estates  of 
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William  «Trafford,  then  the  trusts  thereby  declared  for  the  use  *  349 

of  the  persons  who  should  so  become  seised,  should  cease^  de- 
termine, and  be  absolutely  roid  :  and  the  trustees  diould  stand 
seised  to  the  use  of  the  person  next  in  remainder  under  his  will, 
in  the  same  manner  arhe  or  ^he  would  be  entitled,  if  the  per-* 
son  so  seised  of  Trafford's  estate  was  or  were  actually  dead. 
The  estate  of  Trafford  came  to  Edward  NicoOs.  Held,  that 
the  estate  which  he  took  under  the  will  ceased,  «id  v^ssted  in 
his  eldest  son,  being  the  next  person  in  remainder. 

S5.  Thomas  Heneage  devised  his  real  estates  to  trustees,  to  ^  J'  J*' 
the  use  of  his  son,  G.  F.  Heneage,  for  life,   remainder  to  the  TennR.  13. 
use  of  the  same  trustees  and  their  heirs,  during  the  life  of  the 
said  6.  F.  Heneage,  in  trust  to  preserve  the  contingent  uses 
and  estates  thereinafter  limited ;  nevertheless,  to  permit  the  said 
G.  F.  Heneage  to  receive  the  rents  thereof  during  his  life,  re- 
mainder to  his  first  and  other  sons  in  tail  male,  remainder  over  ; 
with  a  proviso,   that  if  the  said  G.  F.  Heneage,  or  any  son  of 
his,  should  take  his  elder  brotbei*'s  estate,  then  the  limitations 
and  estates  thereby  created  and  given  to  the  said  G.   F.  He- 
neage and  his  sons  should  cease  and  be  void,  and  the  person 
next  in  remainder  should  succeed,  as  if  the  said  G.  F.   He- 
neage, or  any  such  son  or  sons  of  his,  was  or  were  dead. 

G.  >F.  Heneage  succeeded  to  the  estate  of  his  father's  elder 
brother  before  he  had  any  child  ^  but  afterwards  he  had  two 
sons.  Held,  that  the  limitation  to  the  trustees  to  preserve  con- 
tingent remainders,  continued  during  the  whole  of  the  life  of  G. 
F.  Heneage,  so  as  to  support  the  shifting  use  ;  therefore,  that 
the  second  son  of  G.  F.  Heneage  took  the  estate  devised. 

*36.  It  has  been  resolved,  that  contingent  uses  were  only  S^ 

allowed,  in  order  to  give  persons  power  to  provide  for  all  the  bJ,*"!]*  ^' 
exigencies  of  their  families ;  and  that,  wherever  there  was  a  Doag.  R. 
preceding  estate  capable  of  supporting  a  subsequent  contingent  ''^'^* 
limitation,  it  should  be  construed  to  be  a  contingent  remainder, 
and  not  a  springing  or  shifting  use. 

37.-  Where  springing  or  shiftmg  uses   are  created  without  ?^*.®^^*'** 
'  transmutation  of  possession,  they  arise  out  of  the  seisin  of  the  arise. 
I  covenantors  or  bargainors  :  where  they  are  created  by  a  trans-  J'^  ^^'  ^-  *• 
mutation  of  posiession,  they  arise  out  of  the  seisiil  of  the  feof-  ante',)  5,te. 
fee's  releases,  &c.     Thus,  Mr.  Booth  says — ^'  In  all  ftiture  or  opui.  Touch. 
•  executory  uses,  there  is,  the  instant  they  come  in  essey  a  suffi- 
cient degree  of  seisin  supposed  to  be  left  in  the  feoffees,  gran- 
tees, &c.,  to  knit  itself  to,  and  support,  those  uses  ;  so  as  that 
it  may  be  truly  said,  the  feoffees  or  grantees  stand  seised  to 
those  uses,  and  then,  by  force  of  the  statute,  the  cestuA  que  use 
u  immediately  put  into  the  actual  possession.'^ 
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S8.  A  contingent  use  cannot,  therefore,  arise,  out  of  the 
seisin  of  any  prior  cethd  que  u$e»  Thus  it  is  laid  down  by  four 
1  R«p.  187  s.  of  the  Judges  in  Chudleigh'i  case,  that  if  A.  enfeoff  B.  in  fee, 
to  the  use  of  C.  and  his  heirs,  with  a  proviso,  that  if  D.  pay 
C.  100/.,  then  that  C.  and  his  heirs  shall  stand  seised  to  die 
use  of  D.  and  Us  heirs  ;  Ihis  b  utterly  void  ;  for  the  future  use 
ought  to  be  raised  out  of  the  estate  of  the  feoffee,  and  not  out 
of  the  estate  of  the  ceittd  que  u$e. 

The  doctrine,  that  contingent  uses  arise  from  a  seisin  sup- 
posed to  be  left  in  the  feoffees,  will  be  oonsideied  in  the  next 
chapter. 
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ular Estale  will  deitroy  it. 


15.  And  also   an    Alteration   an    Itt 

Quantity. 
2S.  How  Remainders  limited  by  way 

of  Use  may  be  destroyed. 
Z9,  Where   created    without  'ttww 

mutation  of  Possession. 
33.  Where  created  by  Transmntatioa 

of  PostesdoD. 
38.  How  Springing  and  Shifting  Use» 

may  be  destroyed. 
49.  ObsenratioBs'  on  the  Doctrine  of 

the  ScintiUa  Juris* 


Section  1. 

IT  has  been  already  shewn,  that  a  legal  remainder  must  Detannina- 
vest  in  ewe,  or  in  right  of  entry,  either  during  the  ezistende  of  pJJijfJ^ 
the  particular  estate,  or  at  the  very  instant  of  its  determination,  Estate  bafora 
otherwise  it  will  never  take  effect  at  all ;  consequently,  every  *^*  ??"***^* 
such  determination  of  the  preceding  estate,  before  the  contingen- 
cy happens,  as  leaves  no  right  of  entry,  must  effectually  destroy 
such  contingent  remainder.  ^ 

2.  Thus,  where  a  tenant  in  tail,  with  a  contingent  remainder  i  Rtp^35  h 
expectant  thereon,  makes  a  feoffment  of  the  estate  tail,  the  con- 
tingent remainder  is  destroyed. 

3.  It  is  the  same  where  a  tenant  for  Bfe,  with  a  contingent  re- 
mainder expectant  on  his  estate,  makes  *a  feofiknent  of  his  estate  *  S5S 
for  life  ;  it  destroys  the  contingent  remainder. 

4.  Lands  were  devised  to  Robert  Archer  for  Tife,  afterwards  to  ^ISJ*'** 
his  next  heir  male,  and  to  the  heirs  male  of  the  body  of  such  next  i  Rap»  66b 
heir  male.     Robert  Archer  made  a  feoffment  of  his  estate.  Ad-  ^^^*^  ^^ 
judged,  that  the  devise  to  the  heir  male  w'as  a  contingent  remain- 
der, and  was  destroyed  by  the  feoffment ;  for  every  contingent 
remainder  ought  to  vest,  either  during  the  particular  estate,  or 

eo  mstanti  that  it  determines.  If  the  particular  estate  be  ended 
or  determined,  in  fact  or  inlaw,  before  the  contingency  falls,. th« 
remaiiiider  is  void« 
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Vid«  Tit  36c 
«Ad  36. 


Tbompaofn  y. 
LeacD,  % 

Salk.  4S7, 


FearaC)  468. 


A  Conrey- 
aiic«  by  way 
of  Use  trill 
not  destroy  a 
Remainder. 

*  863 
Tit.  Z%  c.  10. 
Nor  a  Con- 
Teyance  by 
Cuiui  9ue 
Trust. 

Feame,  479* 

A  Forfoitare 
■ometiiaei 
destroys  a 
Ren^ali^r. 


I  Inst  252  a. 
Tit  35.  c.  9. 


lAoyd  T. 
Brooking* 
1  VMt.  168.. 


AnEsttD- 
goiebment  of 
the  Partiau- 


5.  A  fiae  levied,  or  a  recovery  suffered,  by  a  particular  tes- 
ant,  will,  in  most  cases,  destroy  a  contingent  remainder,  expec- 
tant  on  sudi  particular  estate ;  because  such  fine  or  recoreiy 
bars  and  destroys  the  particular  estate* 

6.  A  surrender  by  a  tenant  for  life  of  bis  ^  estate,  will  de- 
stroy a  contingent  remainder  linlited  upon  such  estate  for  life. 

7.  A  person  was  tenant  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail,  remainder  over  in  tail.  The  tenant  fin* 
life,  before  be  had  a  son,  surrendered  his  life  estate  to  the  perr 
son  in  remainder.  The  tenant  for  life  afterwards  bad  a  son  ; 
and  the  Court  held,  that  the  surrender,  if  good,  would  have  de- 
stroyed the  contingent  remainder  to  the  unborn  son.  But  the 
surrender  was  adjudged  void,  because  it  appeared  that  the  ten- 
ant for  life  was  wm  compos  at  the  time  he  n^ade  the  surrender. 

8.  If  there  be  tenant  for  life,  with  contingent  remainders 
hereon,  a  bargain  and  sale,  or  lease  and  release,  by  the  tenaiit 
for  life»  will  not  destroy  the  contingent  remainders  ;  because 
these  conveyances  *only  transfer  what  the  person  sdsed  of  the 
land  may  lawfully  convey,  and  do  not  devest  any  estate. 

9.  A  person  who  has  only  -^a  trust  estate,  cannot,  by  any 
.mode  of  conveyance,  destroy  a  contingent  remamder  expectant 

on  his  estate  ;  for  the  legal  estate  being  in  his  trustees,  there  re- 
mains a  right  of  entry  in  them,  which  will  support  the  remin- 
ders. 

10.  There  are  some  acts  of  a  tenant  for  lif^,  wbich^  though 
they  amount  to  a  forfeiture  of  his  estate,,  so  as  to  give  a  vested 
remainder-man  title  to  enter,  if  he  pler^ses,  yet  as  they  discoi^fin- 
ue,  devest,  or  disturb  no  remainder  or  subsequent  estate,  nor 
make  any  alteration  in,  or  merger  of  the  particular  estate  do 
not,  therefore,  as  it  seems,  destroy  or  affect  a  eonttngent  remain- 
der, unless  advantage  ^is  taken  of  the  forfeiture  by  any  subae- 
quent  remainder-man. 

IL  Thus,  if  tenant  for  life  accepts  a  fine  from  a  stranger,  it 
is^^  a  forfeiture  of  his  estate,  so  as  to  entitle  a  remainder-man  to 
enter  ;  and  yet  it  does  not  displace  .or  devest  the  remainder  or 
reversion. 

12.  So,  where  A.  was  tenant  for  life,  remainder  to  Ins  first 
^son  in  tail,  &c.,  remainder  to  6.  for  life,  remainder  to  his  first 
son  in  tail,  &e..  A.,  having  a  son,  accepted  a  fine  from  B.,  then 
made  a  feoffment  in  fee  ;  afterwands  B.  had  issue  a  son.  Resol- 
ved, that  the  acceptance  of  the  fine  displaced  nothing ;  end  tbough 
A.'s  feoflOopient  displaced  all  the  estates,  ^et  the  right  of  entry  in 
the  son  of  A.  supported  the  contingent  remainders. 

13.  A  contingent  remainder  may,  however,  be  d^troyed  bj 
an  act,  which,  though  it  dees  not  discontinue  or  derest  any  re- 
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mainder  or  subsequent  vested  estate,  yet  extinguishes  the  partic-  lar  Estate  will 
ular  estate  on  which  the  contingent  remainder  depends.  detfroy  it. 

*  i  4.  This  has  been  already  seen  in  the  instance  of  a  surrender 
to  the  person  entitled  to  the  next  estate  in  remainder.     So  where  ^^^ 

a  feme  covert  was  tenant  for  life,  with  remainder  to  her  first  son,  ^°  ^* 
•nd  before  the  bhrth  of  a  son,  the  remainder  in  fee  was  convey-  ^"^^2^' 
cd  to  the  husband  and  wife  by  fine.     Held,  that  the  contingent  Saund.  380. 
remainder  was  destroyed  by  the  extinguishment  of  the  particular  ^  ^^^  ^^  ^' 
estate. 

15.  It  has  been  frequently  laid  down,  that  any  alteration  i^  AndaUoan 
&e  nature  of  the  preceding  estate,  before  the  remainder  rests.  Alteration  »a 
will  destroy  such  remainder.  '*»  Quantity. 

16.  As  if  lands  be  given  to  A.  in  tail,  and  if  J.  0.  comes  to  ^  ^^^  ^37. 
Westminster  Hall  such  a  day,  remainder  to  J.  S.  in  fee.     It  has 

been  said,  that  if  the  lands  descend  to  two  coparceners,  who 
make  partition,  the  fee  shall  not  accrue  to  J.  S.,  though  he  should 
come  to  Westminster  Hail  at  the  day.  It  has  also  been  said, 
tbat  if  lands  be  given  to  A.  and  B.  for  the  life  of  C,  remainder  - 
to  the  right  heirs  of  A,  and  B.,  and  A.  releases  to  B.,  the  re- 
mainder is  destroyed.  Bui  notwithstanding  these' iftcto,  Mr.  p>-49d. 
f^eame  was  of  opinion  that  the  alteration  in  the  particular  es- 
tate, which  would  destroy  a  ccmtingent  remainder,  must  amount 
to  an  alteration  in  its  quantity,  and  not  in  its  quality.  This 
conclusion  he  thought  warranted  by  two  adjudged  cases. 

17.  The  first  is  that  of  Lane  V.  Pannel,  which  has  been  al-anta,  cM. « 
ready  stated,  where  it  seems  that  the  severance  of  the  jointure  ^* 
between  the  two  joint*tenants  for  life  did  not  destroy  the  c<Hitm«>  )^\  l^*?* 
gent  remainder,  limited  after  their  joint  estate  :  for  there  it  is  4^' 
adjudged,  that,  because  Ihe  remainder  could  not  vest  at  the  death 

df  one  of  then](,  (after  the  severance  of  the  jointure,)  suchremain- 
der  was  gone,  as  to  one  moiety  of  the  lands.  Now,  this  judg- 
ment was  nugatory  *and  groundless,  if  the  severance  itself  de-  *  355 
stroyed  the  remaunder  as tO' the  whole.  This,  it  is  true,. was  the 
case  ofa  surrender  of  copyhold  lands,  but  no  distinction  was 
taken  on  that  ground. 

18.  The.  other  case  was,  where  lands  were  settled  to  the  use  Hairiton  ▼. 
of  P.  and  S.  his  daughter  for  their  lives,  remainder  to  the  use  of  413'^'    *^°*' 
the  first  and  other  sons  of  S.  in  tail  male,  remainder  to  her 
daughters,  remainder  to  the  heu*s  of  P.     Afterwards  S.,  before 

the  birth  of  a  son,  by  deed,  released  all  her  right  and  estate 
to  the  use  of  P.  and  his  heirs. 

The  question  was,  whether  the  contingent  remainder,  limited 
to  the  first  son  of  S.,  was  destroyed  by  her  release  to  her  father. 
Adjudged,  that  this  release  by  one  joint-tenant  for  life  to  another, 
did  not  destroy  the  contingent  remainder. 


•44  TUk  XYI.  Rtmamder.  Ch.  vL  $  19^U. 

2SaaDd.386.  19.  Lord  Hale  18  reported  to  have  laid  it  down,  that  in  iD 
cases  where  the  particular  estate  b  merged  in  the  reTersion,  the 
contingent  remainders  are  destroyed  though  there  be  no  devest- 
ing of  any  estate  ;  and  the  case  of  Purefoy  y.  Rogers  is  cited 
in  support  of  this  opinion.  It  is  however  observable,  that  in  the 
above  case  the  union  of  the  particular  estate  and  the  inheritance 
arose  from  the  conveyance  or  act  of  the  parties.  But  where  a 
particular  estate  is  Iknited  with  a  contingent  remainder  over, 
and  afterwards  the  inheritance  is  subjoined  to  the  partieukr 
estate  by  the  same  conveyance,  the  contingent  remainder  is  not 
destroyed  :  for  where  by  the  same  conveyance  a  particular  estate 
is  first  limited  to  a  person,  with  a  contingent  remainder  over  to 
another,  with  such  reversion  or  remainder  to  the  first  person  as 
would  in  its  own  nature  drown  the  particular  estale  first  given 
him,  this  last  limitation  shall  be  considered  -as  executed  only 
9ub  modo  ;  that  is,  upon  such  condition  as  to  open  and  separate 

*  356  itself  *from  the  first  estate,  when  the  condition  hi^pens  ;  and 

by  no  means  destroy  or  preclude  the  contingent  estate. 

Tsh  ^'  ^'  ^^'  '^^^  ^  ^^^  Bowles's  case,  it  was  resolved,  that  tiB 

issue  the  husband  and  wife  were  seised  of  an  estate  tail,  execu* 
ted  sub  modo  ;  that  is,  till  the  birth  of/ issue  male  ;  then,  by  op- 
eration of  law,  the  estates  were  divided,    and  the  husband  and 

Vide  Mere-    *  wife  became  tenants  for  their  lives,  remainder  to  their  issue  in 

Ue^m^Vc.  ^  tBBle,  remainder  to  the  heirs  of  the  husband ;  the  estate  fim- 

10.  ited  to  them  for  their  lives  not  being  merged. 

SI.  Where  the  inheritance  becomes  united  to  the  particttbr 
estate  by  an  immediate  descent  firom  the  person  by  whose  will  the 
particular  estate  and  contingent  remainders  were  limited,  ibert 
the  contingent  remainder  will  not  be  destroyed. 

ante,  ♦  4.  22,  Thus,  in  Archer's  case  notwithstanding  the  reversioii  in 

fee  must  have  descended  on  Robert  the  devisee  for  Me,  upou  the 
death  of  his  father  the  testator,  yet  he  was  adjudged  to  Y>e  only 

Piunkett  V.     ^^^^^  ^OT  life,  with  contingent  remainder  to  his  next  heir  male. 

Holmes,  23.  So,  where  a  person  devised  lands  to  T.,  his  eldest  son, 

Raym.  ^.       fo^  jjj^  .  jf  ^  gj^^^jj  jj^  without  issue  Hving  at  his  death,  then 

to  L.,  another  of  the  testator's  sons,  in  fee  i  but  if  T.  should 
have  issue  living  at  his  death,  then  to  the  right  heirs  of  T.  far 
ever.  Resolved,  that  T.  was  tenant  for  life,  with  remainder  in 
fee  in  contingency  ;  and  that  the  descent  of  the  fee  upon  him  as 
heir,  at  the  death  of  his  father,  did  not  destroy  the  contingent  re- 
an     •,  i> .1    mainder. 

S  Bob.  k  Pal.  ^ 

S95.  24.  In  a  modern  case.  Lord  Eldon  observed,  that  m  the  case 

of  Piunkett  v.  Holmes,  the  Court  would  not  hoU  that  the  ^tale 
for  life,  limited  to  the  heir  at  law,  was  merged  by  the  sabseqnent 

*  357  limitation  to  him  *of  a  contingent  Temainder  in  fee  ;  for  that  re- 


TiOe  XVI.  Rmainder.     Ck.  vi.  $  24— SS.  S4fi 

mainder  was  not  executed*  They  held,  therefore,  that  the  eldest 
son  took  an  estate  for  life  ;  which  being  sufficient  to  support  the 
remainder  in  fee  to  the  second  son,  and  also  the  remainder  in 
fee  to  the  eldest  son,  as  contingent  remainders  ;  they  determin* 
ed  that  these  limitations  should  be  supported,  as  contingent  re- 
mainders. 

25.  Mr.  Feame  has  observed,  that  if  in  the  preceding  cases  P^*  ^^ 
it  had  been  determined  that  the  contingent  remainders  were 
destroyed  by  the  immediate  desctet  of  the  inheritance  upon  the 
devisee  of  the  particular  estate,  then  the  will  creating  such  re- 
mainders would  be  ipso  facto  void  ;  for  the  particular  estate 
given  by  such  will  would  be  destroyed  by  the  descent  which 

fuch  wUl  permitted.     But  where  the  descent  of  the  inheritance 
on  the  particular  estate  is  only  mediate  from  the  person  whose 
will  created  the  particular  estate  and  the  remainder,  there  can 
be  no  such  inconsistency  in  supposing  the  contingency  to  be  de- 
stroyed by  the  descent ;  for  in  all  such  cases  the  particular  es- 
tate is  created  and  takes  effect  with  a  capacity  of  being  after- 
wards destroyed  by  those  accidents  to  which  the  nature  of  such 
an  estate  is  generally  subject ;  such  as  forfeiture,  merger,   &c. 
Its  immediate  destruction  is  not  necessarily  involved  in  the 
mode  of  its  creation,   as  it  must  in  the  former  case,  under  the 
same  constructicm.     There  can  be  no  necessity  therefore  to  ex- 
empt the  particular  estate  in  these  cases  from  the  operation  of 
merger  by  descent,  in  order  to  give  such  particular  estate  any 
existence,  as  there  is  in  the  former  case.  ^       ^.  ^  ^^^^ 

26.  A,  the  father  being  tenant  for  life,  remainder  to  his  son  pool,  i'  Vent 
B.  for  life,  remainder  to  the  first  son  of  B.  in  tail,  remainder  ^  '^* 

to  the  heirs  of  the.body  of  A.  *Befoce  B.  had  any  son,  A.  died.  #  353 

The  Court  held,  that  the  contingent  remainder  to  the  first  son  of 
B.  was  destroyed  by  the  descent  of  the  estate  tail  upon  B. 

27.  Lands  were  conveyed  to  the  use  of  A.  and  his  wife  for  5*^J[*'  ^ 
life,  remainder  to  the  use  of  B.  the  son  of  A.  for  his  life,  re-  temp.**^*     ^' 
mainder  to  the  first  and  other  sons  of  B.  in  tail,  remainder  to  nardw.  XX 
his  daughters  in  tail,  remainder  to  A.  in  fee.    A.  and  his  wife 

died  in  the  lifetime  of  B.,  who  afterwards  died  without  issue, 
leaving  a  wife. 

The  question  was,  whether  the  wife  was  entitled  to  dower  in  p"**^^  ^'s 
ihe  land£(.    Decreed  she  was ;  and  Lord  Hardnricke,  with  one  Lav.  43?! 
of  the  Judges,  was  of  opinion  that  the  estate  for  life  in  B.  was 
mei^ed  by  the  descent  of  the  inheritance  upon  him,  and  the  con- 
tingent remainder  destroyed. 

26.  With  respect  to  the  manner  in  which  contingent  remain-  ^^j^^]^^* 
ders  limited  by  way  of  use  may  be  destroyed ;  a  distinction  limited  hj 
must  be  made  betireea  renuanden  limited  ia  conveyimces  ope-  ;^r^  "- 

daitrojtd. 
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fating  witbottt  transmtttatioii  of  possession,  and  conreyanceB  op- 
erating by  transmutation  of  possession. 
Vftktr%  creat-^  .  29.  As  to  the  first,  we  have  seen  that  where  eontingeal  le- 
Transmuta-  ^nijEunders  are  created  by  a  covenant  to  stand  sdsed,  or  a  bar* 
lion  of  Pos-  ggin  and  sale,  the  seisin  of  the  covenantor  or  bargainor  sap- 
tessioD.  ports  or  feeds  the  contingent  remainders,  when  they  arise  ;  and 

therefore,  if  in  a  case  of  this  kind  the  covenantor  or  bargainor 
conveys  away  his  estate  before  the  event  happens  on  which  ih» 
remainder  is  to  arise,  but  witliout  devesting  ibe  subsequent  es- 
tates, or  taking  away  the  right  of  entry  of  the  persons  entitled 
to  them,  and  any  of  diose  persons  make  an  entry,  the  subeeqaent 
uses  will  be  revived.  For  although  we  have  seen  that  a  present 
*  S59  right  of  entry  is  alone  sufficient  to  support  a  contingent  ^renudiH 

der,  created  by  a  common  law  conveyance  ;  yet  as  there  must 
be  a  seisin  to  a  use  before  it  can  arise,  an  opinion  has  prevailed 
since  Chudleigh's  case,  that  a  right  of  entry  is  not  sufficient  to 
support  a  contingent  remainder  limited  by  way  of  use,  but  that 
there  must  be  an  actual  entry,  in  order  to  restore  the  seisin  out 
of  which  the  use  is  to  arise :  therefore  diat  any  conveyance  by 
the  covenantor,  which  devests  his  estate,  and  takes  away  the 
right  of  entry,  will  effectually  destroy  all  contingent  uses,  Ihnited 
to  arise  out  of  such  estate,  by  devesting  the  seisin  from  which 
such  contingent  uses  are  to  atrise. 
^      V.  ^*  Lord  Coke,  on  the  marriage  of  his  dfiugfaler  with  Sb 

Viiiert,  Jfimies  ViUers,  covenanted  to  stand  seised  of  certain  lands,  la 

79s!^^^'  ^^'     ^^^  ^^®  ^^  himself  for  life,  remainder  to  the  use  of  his  wife  fi»r 

1  y«ut.  188.  life,  remainder  to  the  use  of  his -daughter  for  life,  remainder  to 

2  Sid.  S4.       ^1^^  ^^  ^f  ^^  g^l  j^  xAhet  sons  of  hb  daughter  in  tail  male, 

with  the  reversion  in  fee  to  himself. 

Some  time  after  this  setUetnent  was  made.  Lord  Coke  by 
deed,  reciting  the  settlement,  granted  his  rev^rnon  to  a  stran- 
ger, without  consideratioQ ;  and  soon  after  he  made  a  feoGEkne&t 
of  the  lands,  with  livery  of  seisin.  After  die  death  ot  Lord 
Coke  his  wife  entered,  and  died  seised,  having  survived  the 
daughter. 

A  questicm  arose,  whether  the  contingent  use, .  which  was 
limited  to  the  first  son  of  the  daughter,  was  destroyed  or  iiol» 
by  Lord  Coke's  grant  of  the  rever»on,  or  his  feofiment  of  ^ 
land.  After  great  conrideraition,  it  was  resolved^  fiiat  the  graat 
of  the  reversion  did  not  destroy  the  contingent  reuMdnder ;  fbr  as 
it  was  made  widiout  consideration,  and  the  uses  of  tiie  eettkasenft 
were  recited  in  it,  there  was  both  privity  of  estate  and  eonftr 
♦%60  ^  *  ^^"™  ^^  ^®  person ;  so  that  the  *grantee  of  the  reversion  alDod 
seised  to  the  former  uses.  As  to  the  feofiisient,  it  was  ap^ed 
that  it  devested  all  the  estates,  and  among  At  nsit,  the  Bmtm 
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of  the  grantee  of  the  reversion,  but  did  not  bar  the  entry  of  the 
grantee  of  the  reversion  ;  therefore,  when  the  wife  entered,  af- 
ter the  death  ofXord  Coke,  she  thereby  reinstated  all  the  de- 
vested estates,  and  anicmg  the  rest,  the  estate  and  seisin  of  the 
graatee  of  the  reversion ;  which  was  the  estate  and  seisin  that 
was  to  serve  the  contingent  use. 

SI.  It  was  held  by  Lord  Chief  Justice  Glyn,  that  if  in  the  3  Sid.  1^ 
above  case  the  feoffment  had  been  made  before  the  grant  of  the 
reversion,  the  contingent  uses  would  have  been  for  ever  de- 
stroyed :  for  the  only  seisin  which  could  support  them,  was  thai 
of  Lord  Coke,  which  would  have  been  destroyed  by  the  feoff- 
ment ;  but  Lord  Coke  bad  already  transferred  that  seisin  to  the 
grantee  of  the  reversion*  If  he  had  not  departed  with  that  sei- 
Asxy  the  contingent  uses  must  have  been  forever  destroyed;  as  no 
entry  by  his  wife  or  daughter  could  have  revested  the  original 
seisin  of  Lord  Coke;  nor  could  he  himself  have  entered  against 
his  own  feoffment 

32.  Lord  Coke  was  compelled  to  make  this  settlement  by  an  oub.  UfM) 
order  of  the  councU  ;  but  that  he  might  have  the  power  of  pre-  ^^^* 
serving  or  defeating  the  contingent  uses,  he  made  this  grant  and 
feoffinent,  with  an  intention,  in  case  he  chose  to  preserve  the 
coQtingent  uses,  to  destroy  the  feoffment  and  produce  the  grant : 
but  if  he  thought  proper  to  defeat  the  contingent  uses,  then  to 
destroy  the  grant,  and  produce  the  {eafbnent  Death  prevent- 
ed Imn  from  carrying  this  ingenious  scheme  into  execution. 

S3.  With  respect  to  the  manner  in  which  contingent  remain-  .Wber«  cm*~ 
ders  created  in  conveyances  to  uses,  which  ^operate  by  trans-  T^^ata-' 
mutation  of  possession,  may  be  destroyed,  we  have  seen  that  in  tion  of  Poi-^ 
Chudleigh's  case  a  majority  of  the  Judges  held  that  the  contin-  ^"J^J^'  5^  I  e. 
gent  uses  were  supported  by  a  sdrUiUa  jurUt  or  possibility  of         ^  g6t 
entry,  left  in  the  feoffees  or  releasees.     But  that  this  BcvnMUd 
jurisy  or  possibility  of  entry,  must  continue  undisturbed  till  the 
event  happens  on  wUch  the  contingent  use  is  to  arise :  for  if 
the  preceding  estates  are  devested,  before  the  event  happens,  then 
the  acintUla  juriSf  or  possibility  of  entry  of  the  feoffees  or  re- 
leasees to  uses,  is  destroyed,  as  well  as  the  other  estates ;  and 
there  being  no  seisin  to  the  contingent  use,  when  the  event  bap- 
pens  on  which  it  is  limited,  it  can  never  arise,  unless  such  ^citi- 
IHUajurUf  or  possibility  of  entry,  is  revested. 
34.  It  follows,  that  where  particular  estates,  limited  by  way 
of  use,  are  devested,  and  turned  to  a  right,  all  subsequent  con- 
ungent  uses  are  thereby  destroyed ;  unless  some  of  the  persons 
entitled  to  the  preceding  particular  estates,  or  the  feoffees  or  re- 
leasees to  uses,  or  their  heirs,  make  an  actual  entry,  in  order 
to  revest  the  particular  estates ;  for  o(}terwise  the  icnUiUa j'liri^ 
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or  possibility  of  entry  of  the  feoffees  or  releasees  to  uses  be- 
iDg  devested,  no  seisin  will  exist  to  tbe  contingent  use  when  it 
arises,  and  consequently  the  statute  cannot  transfer  the  posses- 
sion. 

This  doctrine  however  has  never  been  established  by  any 
positive  judgment  and  appears  so  doubtful,  that  it  win  be  ex- 
amined at  the  end  of  this  chapter. 

35.  A  contingent  remainder,  limited  by  way  of  use,  may 
be  destroyed  by  the  destruction  of  the  particular  estate,  before 
the  event  happens  on  which  such  contingent  remainder  is  to 
Varisc. 

•  362  ♦se.  Sir  Richard  Chudleigh  enfeoffed  several  persons  of  his 
Catlf^**'^'*  estate,  to  the  use  of  the  feoffees  and  their  heirs,  during  the  life 
1  Rep.  190.  of  Christopher  Chudleigh  his  eldest  son,  (who  had  killed  a  gen- 
Poph.  70.       tleman  and  fled  into  Prance,)  remainder  to  the  use  of  the  first 

and  other  sons  of  his  eldest  son  in  taiL 

Before  the  birth  of  a  son,  the  feoffees  enfeoffed  Christopher 
Chudleigh  of  the  lands  in  question  in  fee  simple,  withoat  con- 
sideration, and  with  notice  of  the  uses.  Afterwards  Christopher 
Chudleigh  had  a  son ;  the  question  was,  whether  the  contingent 
remainder  to  him  was  barred  by  the  feoffinent 

It  was  adjudged,  upon  solemn  argument  in  the  Excheqoer 
Chamber,  that  there  being  no  son  of  Christopher  to  take,  when 
the  particular  estate  determined  by  the  feoffment,  which  was  a 
forfeiture,  tbe  son  could  never  after  take ;  for  that  a  remain- 
der in  use  ought  to  vest  during  the  particular  estate,  of  at  least 
eo  vnBtanH  when  it  determines,  as  well  as  a  remainder  at  com- 
mon law. 
Biicgot  V.  37.  A  person  conveyed  his  lands  by  feoffinent  to  the  use  of 

Cro?Car.  10?.  1^^'^  ^^^  ^^^  ^i^®*  *^^  t^  ^^  heirs  of  the  survivor  of  them. 
The  husband  afterwards  made  a  feofl&nent  of  the  land,  and 
died. 

Resolved,  that  the  right  of  entry  in  the  wife  was  not  suffi- 
cient to  support  the  contingent  remainder  and  >vest  it  in  her^  on 
the  death  of  her  husband ;  for  the  particular  estate  was  not 
subsisting  at  the  husband's  death,  when  the  fee  should  have  vest- 
ed, because  the  second  feoffinent  had  destroyed  it  during  tbe 

316.^*  ^^""*  coverture  ;  and  though  the  wife's  right  of  entry  tdok  effect  at 
the  instant  the  remainder  should  have  vested,  yet  it  was  insnfr 
cient ;  for  it  should  have  been  then  actually  existing. 

•  363  *^^'  With  respect  to  the  manner  in  which  sprin^g  and  sKft- 
How  spring-  iug  uses  may  be  diEfstroyed,  as  there  must  be  a  seisin  to  every 
fag  Met  *mly'  ^^^^8®"^*  ^®  ^^^^  >^  arises,  it  foUows,  that  where  such  scisiB 
be  deetroyed.  is  destroyed,  before  the  event  happens  on  which  the  springiiV 

or  shifting  use  is  to  arise,  it  will  be  destroyed. 
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39.  A  person  made  a  feofiboieiit,  to  the  use  of  D.  hia  wife  for  ^^^\^^* 
her  life  ;  in  case  the  feoffor  should  surviye  his  said  wife,  then  to  2  Leon.  14* 
the  use  of  the  feoffor  and  such  person  as  he  should  happen  to 

marry,  for  their  lives,  remainder  to  a  stranger  in  fee. 

.  The  person  in  remainder  together  with  the  feoffees,  by  the 
consent  of  the  feoffor,  made  a  feoffment  of  the  lands  to  new  feoff- 
ees, to  other  uses,  and  the  feoffor  levied  a  fine  to  the  new  uses« 

D.  the  wife  of  the  feoffor  died  ;  afterwards  he  married  a  sec- 
ond wife,  and  died.  The  second  wife  entered,  claiming  under 
the  first  feoffment.  Mounson  and  Harper  were  of  opinion  that 
her  entry  was  lawful.  But  Dyer  and  Manwood  contended  that 
the  contingent  use  limited  to  her  by  the  first  feoffment,  was  des- 
troyed by  the  second  feoffment  and  fine  ;  because  the  seisin  of 
the  first  feoffees  was  thereby  devested.  Judgment  was  entered 
for  the  widow  by  assent  of  the  parties  :  but  in  Chudleigh's  case 
Anderson  is  reported  by  Lord  Ch.  J.  Popham  to  have  said —  ^^^^'  '^^' 
'*  And  for  Brent's  case  I  have  always  taken  the  better  opinion 
to  be,  that  the  wife  cannot  take  in  that  case,  for  the  mean  distur- 
bance, notwithstanding  the  judgment  which  is  entered  thereup- 
on, whichVas  by  assent  of  the  parties,  and  given  only  upon  a 
default  made  after  an  adjournment  upon  the  demurrer." 

In  the  same  case  Lord  Coke  reports,  that  Oawdy  said  of  1  Rep.  136  (L 
Brent's  case — ^*  If  the  husband  makes  a  feoffment  in  fee,  before 
the  takii^  w;ife,  the  wife  shall  ^never  take  ;  for  the  possession  *  364 

and  estate  of  the  land  is  altered,  changed,  and  transferred  to 
the  possession  of  another,  before  the  title  of  the  wife  doth  ac- 
crue. But  if  no  devesting  or  alteration  had  been,  then  the  use 
shall  vest  in  the.  wife.** 

40.  A  devise  of  land  out  of  which  a  future  use  is  limited,  will  ^*ll>*  U*e8, 
destroy  such  future  use.     But  a  devise  of  portions  out  of  land 

will  not  destroy  it ;  for  such  a  devise  does  not  alter  the  freehold. 

41.  A.  levied  a  fine  to  the  use  of  himself  and  his  heirs,  till  a  Straageway'g 
marriage  had  between  B.  his  son  and  M.,  and  after  to  the  use  of  moo.  731.' 
A.  for  life,  remainder  to  B.  in  tail,  &c.     A.   by  his  will  devised 
portions  to  his  daughters  out  of  the  land,  and  died  ;  afterwards 

the  marriage  between  B.  his  sOn,  and  M.  took  place. 

The  two  Chief  Justices  refused,  on  account  of  the  difficulty,  to 
resolve  the  case  ;  they  however  inclined  clearly,  that  if  there 
bad  been  a  devise  of  the  land,  it  would  have  interrupted  the  ris- 
ing of  the  future  use.  But  they  doubted,  because  he  devised 
portions  out  of  the  land  only,  and  did  not  devbe  the  land  itself. 

42.  Where  future  uses  are  limited,  and  the  freehold  is  not  ^b.  Use*, 
conveyed  away  or  devested,  but  only  a  term  for  years  is  limited,  * 

or  a  rent  granted  out  of  the  lands,  the  future  uses  will  not  be 
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totaRy  destroyed ;  because  the  seisin  out  of  which  they  are  to 
arise  is  not  devested  ;  but  such  lease  or  rent  will  bind  die  in- 
tare  uses. 
Woodr.  43.  Sir  John  RusseU  covenanted  by  indenture,  in  considera- 

Crof  Qix!       ^o^  of  ^  marriage  to  be  had  between  Urn  and  Lady   Russell,  to 
"^^^  stand  seised,   to  the  use  of  himself  and  his  heirs,  till  the  mar- 

riage ;  after  to  the  use  of  himself  and  Lady  RusseU,  and  the 
heirs  of  his  body,  remainder  over. 

*  466  ^Subsequent  to  the  execution  of  this  deed,  but  before   the 

marriage.  Sir  John  Russell  made  a  lease  of  the  lands  for  SI 
years,  to  commence  from  the  determination  of  a  former  term. 
The  marriage  took  effect  i  and  upon  the  death  of  Sir  John  Rus- 
jsell  his  widow  entered. 

The  question  was,  whether  her  entry  was  lawful  or  not. 

Tanfield.-— ^^  The  point  is  double.  1.  Whether  the  lease 
shall  destroy  the  future  use.  2.  If  it  shall  not  destroy  it, 
whether  it  shall  not  bind  the  future  use.  For  it  ought  to  arise 
out  of  the  estate  which  the  covenantor  had  at  the  time  of  the 
covenant ;  which  estate  ought  to  continue  without  alteration  tiD 
the  time  that  the  use  shall  arise,  which  is  not  here,  for  this  is  a 
term  in  reversion.  To  the  second,  this  lease  made  upon  good 
consideration  before  the  use  did  arise,  shall  bind  it  ;  Tor  the  use 
shall  not  otherwise  be  executed,  than  if  it  had  been  at  the  com- 
inon  law.  And  a  lease  made  bona  fide  to  one  who  had  not  no-, 
rice  thereof,  shall  bind  it. 

Popham. — *^  The  statute  execbtes  only  uses  in  esse,  and  not 
^ny  contingent  uses  until  they  happen  in  esse ;  then  this  use 
was  merely  void  until  marriage,-  for  there  was  not  any  new  es- 
tate in  him  ;  and  if  he  after  that  covenant  had  made  a  feofiniieB^ 
or  a  gift  in  t^D,  to  one  who  bad  not  any  notice  thereof  it  would 
questionless  never  have  arisen.  And  as  at  the  common  law 
feoffees  might  destroy  uses  in  esse^  so  now  may  he  out  of  whose 
estate  a  future  use  is  to  be  raised  ; ,  for  the  freehold  is  destroy- 
ed out  of  which  it  should  arise  ;  a^d  whether  the  lease  for  years 
*"**•»  Ml.  ahould  altogether  destroy  the  arising  feereof,  is  not  in  this  ca«e 
material ;  but  clearly  it  shall  bind  the  contingent  use  ;  and  so 

♦  S86         resolved  in  Strangewicke's  case.     And  at  *the  common  law 

it  is  clear  that  the  cestui  que  use  shall  not  avoid  such  a  lease 
made  by  the  feoffees  upon  good  consideration,  no  more  than  a 
contingent  use  at  this  day.*^ 

Penner  agreed — **  that  if  a  freehold  be  conveyed  to  one  upon 
consideration,  the  future  use  shall  not  arise  ;  for  there  is  nol 
WJ  person  seised  to  that  use  when  it  should  arise.  But  ibk 
tease  wijl  not  destroy  or  hinder  it,  for  the  same  freehold  remain^ 
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and  the  use  is  annexed  to  die  lease,  and  therefore  the  lease  shall 
not  disturb,  nor  bind  it** 

Clench — ^*  agreed  with  him  for  this  last  reason  ;  but  it  was 
adjourned.'' 

This  case  appears  to  have  been  again  argued  in  43  and  44  ^5?'  ^^' 
Eliz.}  when  Gawdj,  Popham,  and  Clench  held — **  That  the 
lease  made  (whereout  the  use  did  arise)  was  good,  and  should 
bind  the  future  use,  as  a  lease  by  feoffees,  made  upon  a  good 
consideration,  shall  bind  ceHm  que  use  at  common  law.  But  it 
shall  not  destroy  the  whole  future  use,  but  shall  stand  for  the 
freehold,  because  the  seisin  is  not  changed.''  And  Popham  said 
— '*  That  he  had  conferred  with  divers  of  the  other  justices  at 
Serjeant's  Inn,  who  agpreed  with  this  opinion."  But  Fenner, 
e  tontra — *'  Because  the  lease  did  not  distmrb  the  freehold  when 
the  use  is  executed,  this  shall  relate  to  the  limitation,  and  shall 
bind  all  mesne  acts :  and  therefore  shall  not  bind  the  feme  as  to 
her  jointure  :  wherefore  it  was  adjourned." 

44.  In  another  case,  which  was  argued  about  the  same  period,  B^^rtoD^s 
Popham  and  Anderson  appear  to  have  been  clearly  of  opinion  ^^^%  Moo. 
that  a  lease  for  years  would  prevent  the  arising  of  a  fixture  use. 
But  in  the  following  case  the  contrary  doctrine  seems  to  have 
prevailed.. 

*45.  Sir  H.  Winston  covenanted  by  indenture,  in  consider-  *  367 

ation  of  natural  love  and  affection  to  William  Winston  his  eld«  Bouidv. 
est  son,  to  stand  ddsed  to  the  use  of  his  said  son  for  life,  remain*  q^^^  j^^  'i5q, 
der  to  such  wife  as  he  should  marry,  for  life,  remainder  over. 
Afterwards  the  ssdd  W.  Winston  being  unthrifty,  and  in  01ouce£« 
ter  gaol,  Sir  H.  Winston,  to  dbturb  the  rising  of  the  use  to  the 
^oman  whom  his  son  should  marry,  made  a  lease  of  the  land 
for  a  thousand  years  to  his  younger  son.  -  WT  'Winston  married 
the  gaoler's  daughter,  and  died  without  issue.  The  question  was, 
'whether  tins  lease  was  good  against  his  widow. 

Croke  reports  the  Court  to  have  been  of  opinion  that  the  lease 
should  not  bind  the  estate  of  the  wife,  becaude  there  was  a  good^ 
estate  by  the  first  limitation  ;  which,  if  not  destroyed,  could  not 
be  charged  or  incumbered,  after  it  was  raised  ;  for  it  had  rela* 
tion  to  the  first  covenant,  and  none  had  interest  to  charge  it : 
and  that  the  lease  should  not  destroy  it,  but  must  be  construed 
to  arise  out  of  the  reversion  which  Sir  H.  Winston  had,  and 
might  lawfully  charge.  Bolls  ▼.  Win- 

Noy,  who  has  reported  this  case  by  another  name,  says,  the  !^' J?.*}?' 
Court  thought  the  lease  for  years  did  not  hinder  the  rising  Uiet,  iss! 
of  the  contingent  use  ;  but  that  the  lease  in  this  case  took  effect 
as  a  future  interest,  out  of  t^e  fee  that  was  in  the  covenantor, 
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ttfter  the  estate  deteraiined  ;  and  at  the  wtsrst,  the  wife  ahoold 
have  the  reversion  and  rent  during  her  life. 

46.  The  determinations  in  the  preceding  cases  are  veiy  un- 
satisfactory, and  are  contradicted  by  others  of  equal  authority. 

ThuSy  where  a  tenant  for  life  levied  a  fine  to  the  rerersioner 
in  fee,  and  the  uses  of  it  were  declared,  to  the  cognizee  and  his 
heirs,  upon  condition  that  he  *would  pay  an  annuity  to  the  cog* 
nizor,  die  tenant  for  life,  and  in  default  of  payment,  that  the 
use  should  be  to  the  cpgnizor  for  Hfe,  and  one  year  nxire. 
The  cognizee  made  a  feoffinent  of  the  land  ;  and  it  was  determin- 
ed that  this  feofiinent  did  not  destroy  the  ftiture  use,  winch 
to  arise  upon  default  of  payment  of  the  annuity. 

47.  In  the  case  of  Lloyd  r.  Carew,  the  last  in  which 
point  arose,  Richard  Carew  and  Penelope  his  wife  levied  a  fine 
for  the  express  purpose  of  destroying  the  contingent  use ;  and 
yet  the  House  of  Lords  determined  that  the  contingent  use  arose, 
and  that  the  fine  could  not  bar  the  benefit  of  the  proviso  ;  ibr 
that  the  same  never  was,  nor  ever  could  be,  in  Penelope  who 
levied  the  fine. 

48.  In  a  note  to  a  passage  in  Viner's  Abridgement,  by  the 
late  Mr.  Serjeant  Hill,  which  has  been  published  by  Mr.  Sog- 
den,  he  states  his  opanion^  that  where  a  future  contingent  use 
was  not  limited  in  renuunder  after  a  particular  estate,  but  as  a 
springing  use  after  a  fee,  there  no  act  done  by  him,  who  had 
the  base  or  qualified  fee,  would  destroy  it,  except  in  the  case  of 
a  covenant  to  stand  seised  to  future  uses. 

-  49.  The  doctrine  that  contingent  .uses  are  supported  by  a 
tdiUUlajuris^  or  possibility  of  entry  in  the  original  feoffees,  re« 
leasees,  &c.,  stands  only  upon  the  authority  of  an  extrajudidal 
opinion  of  a  majority  of  the  Judges  in  Chudletgh's  case.  It  is 
very  strongly  combatted  by  Lord  Chief  Justice  FoUexfen,  -who 
makes  the  following  observations  on  the  great  inconveniences 
that  would  follow  from  its  admission. 

50.  ^^  If  it  should  now  remain  in  the  power  of  these  conusees, 
feoffees,  or  covenantors,  and  their  heirs,  by  *  their  fine,  hoS» 
ment,  or  any  other  act,  to  destroy  all  those  contingent  remain- 
ders, what  room  and  place  will  there  then  be  for  confederacies 
and  contrivances  ;  and  the  estates  of  most  of  the  families  in  Eiig« 
land,  in  respect  to  their  issues  and  posterity,  be  put  into  dangtf» 
and  into  the  will  and  power  of  strangers  and  mean  persow ; 
such  as  feoffees  and  conusees,  and  their  heirs,  commonly  are. 

^*  How  unsafe  will  it  be  for  any  man  to  meddle  with  these  es- 
tates ;  for  it  must  not  only  be  enquired,  what  acts  have  been 
done  by  those  that  had  the  particular  estates,  and  were  es- 
teemed as  the  owners  of  the  land,  and  whether  these  particular 


•» 
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estates  continued  in  being  tiH  the  contingent  estates  came  m 
esse  ;  but  it  must  also  be  known  whetherthe  conusees  or  feoffees, 
or  their  heirs,  have  done  no  act  before  those  remainders  came 
messcy  whereby  these  remainders  should  be  destroyed. 

^*  How  dangerous  will  this  be  to  all  fanners  and  tenants  that 
take  leases  under  provisoes  and  powers  of  making  leases,  which 
are  common  in  all  settlements  :  for  if  the  conusees  or  feoffees,  or 
their  heirs,  have  done  any  such  act,  all  their  leases  and  estates 
will  be  void  :  for  if  there  remains  any  estate  or  interest  in  the 
conusees  or  feoffees,  which  must  continue  in  them  to  supply  the 
uses  appointed  and  declared  by  these  leases,  then  that  estate  or 
interest  being  defeated,  those  leases  must  all  be  naught." 

61.    In  the  Treatise  of  Equity,  is  the  following  passage;  B. 2.C.6. M. 
which  is  taken  from  the  subsequent  part  of  Lord  Chief  Justice 
Pollexfen's  argument,  in  the  case  above  cited. 

*"  It  was  formerly  held,  that  the  feoffees,  after  the  statute,  370 

had  a  possibility  to  serve  a  future  use,  when  it  came  in  esse  : 
and  that  they  should  be  reputed  the  donors  of  all  the  contingent 
estates,  when  they  vested  :  and  if  the  possession  was  disturbed, 
the  feoffees  should  have  power  to  re-enter,  to  revive  the  future 
us^s,  according  to  their  trust ;  but  if  they  bar  themselves  of 
their  entry,  then  this  case,  not  being  remedied  by  the  statute, 
remains  at  common  law.  But  this  opinion  has  been  since  con- 
tradicted ;  and  it  is  now  held,  that,  to  the  raising  of  the  future 
uses  after  the  statute,  the  regress  of  the  feoffees  is  not  requLrite, 
and  that  they  bave  no  power  to  bar  these  future  us^s ;  for  the 
statute  has  taken  and  transferred  aU  the  estate  out  of  them,  and 
they  are  ds  mere  instruments ;  so  that  contingent  uses  do  now, 
like  other  contingent  remainders,  depend  upon  the  particular 
estate.  For  to  reduce  the  estates,  conveyed  by  way  of  use,  to 
the  common  law,  wluch  all  sides  agree  was  the  chief  end  of  the 
statute  of  uses,  nothing  ought  to  be  left  in  the  feoffees ;  no  need 
of  any  scintilla  juris^  or  power  of  re-entry  for  the  benefit  of  the 
contingent  uses,  nor  power  in  the  feoffees  to  destroy  them  ;  but 
they  are  mere  conduit  pipes.  And  the  other  conceit  was  ground- 
ed, as  it  seems,  upon  a  zeal  against  perpetuities,  and  contingent 
remainders,  there  being  at  that  time  no  received  opinion  that 
the  destruction  of  a  particular  estate  would  destroy  a  contingent 
remainder,  till  afterwards  in  Archert  case  it  was  so  adjudged."  "|® '  ^' 
52.  To  these  authorities,  may  be  added  that  of  the  late  Mr.  444,  &c. 
Fearne,^  who  appears  to  have  ftilly  concurred  in  opinion  with 
Lord  Chief  Justice  Pollexfen  as  to  the  dangerous  consequences 
that  would  follow  from  *the  fiction  of  a  sctntiUa  juris  in  the  *  371 

feoffees  or  releasees,  and  who  therefore  contends  that,  as  the 
statute  of  uses  expressly  enacts,  that  where  any  person,  &c.  is 
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seised  to  the  use  of  others,  such  other  persons  shall  be  deetted 
and  adjudged  u  lawful  sebin,  estate,  and  possession,  &c.  to 
all  intents,  constructions,  and  purposes  in  the  law,  of  and  in 
such  like  estates  as  they  had  in  the  use,  &c. ;  and  must  not 
these  words,  to  all  intents,  constructions,  and  purposes  in  the 
law,  be  referred  to  the  legal  properties,  qualities,  and  capaei* 
ties  of  estates  of  the  like  degree  or  measure  at  common  law. 
If  so,  the  cestuis  que  use  become  entitled  to,  and  take,  by  virw 
tue  of  this  statute,  estates  possessing  and  bearing  in  themselTes 
all  the  qualities,  properties,  and  capacities  of  estates  at  com- 
mon  law,  of  the  like  degree  or  measure.  Now,  one  of  the  le- 
gal qualities  or  capacities  of  an  estate  at  common  law,  of  the 
degree  or  measure  of  freehold  is,  that  after  it  is  devested  and 
turned  to  a  right  of  entry,  such  right  of  entry  wiU  support  a 
contingent  remainder :  and  one  of  the  qualities  or  capacities  of 
a  contingent  remainder  at  common  law,  is,  a  capacity  of  beiog 
supported  by  such  right  of  entry :  why  then  do  not  a  preeed* 
ing  vested  use,  of  the  degree  or  measure  of  freehold,  and  a 
subsequent  contingent  use,  respectively,  acquire  these  1^^  quali- 
ties, properties,  or  capacities,  amongst  other  qualities  or  prqi- 
erties  of  estates  of  like  nature  and  degree  at  common  law.  If 
they  do,  it  is  obvious  there  can  be  no  necessity  for  any  actual 
entry  by  any  body,,  to  restore  a  contingent  use,  where  there 
subsists '  a  right  of  entry  in  a  cestui  que  use  of  a  pre^edi^  vest- 
ed freehold  to  support  it ;  hut  such  right  of  entry  alone  wiD 
*  372  preserve  its  capacity  of  ^'vesting  and  taking  effect.    If  we  de- 

ny this,  we  at. the  same  time  deny  that  the  eestuis  que  use  have 
lawful  seism,  estate,  and  possesion,  &c.  to  all  intents,  con- 
structions, and  purposes  in  the  law,  of  such  estate,  as  they  have 
in  the  use. 


.TITLE  XVL 

REMAINDER. 

CHAP.  vn. 

Of  Trustees  to  preserve  Contingent  Remainders. 

1.  Invention  of.  |  11.  Sometimes  directed  to  join. 

••  Where  they  Join  in  a  Conyeyance,  I  16.  Such  direction  sometimes  refused* 


it  is  a  Breach  of  trust. 
B.    Sometimes  not   punished  for  de- 
stroying Remainders. 


35.  Bound  to    preserve    tha  timber^ 
Mines,  Sec 


Section  1. 

CONTINGENT  Remainders  being  liable  to  be  defeated  InT^ation  oft 
by  tbe  alienation  or  forfeiture  of  the  tenant  for  life,  and  also  by 
the  various  acts  before  mentioned ;  a  mode  of  preventing  this  in- 
convenience was  invented,  by  limiting  an  estate  to  trustees  and 
their  heirs,  to  commence  from  the  determination  of  the  particular 
estate,  by  forfeiture  or  otherwise,  in  the  lifetime  of  the  tenant 
for  life,  and  to  continue  during  the  life  of  the  tenant  for  life,  up- 
on trust  to  support  the  contingent  remainders  afterwards  limited 
from  being  defeated  or  destroyed ;  by  which  means,  if  the  te« 
nant  for  life  should  alien  or  forfeit  his  estate,  or  if  it  should  b^ 
merged  or  destroyed  by  any  other  means,  the  trustees,  having  a 
vested  remainder,  immediately  acquire  a  right  of  entry,  which  j  .  .^ 
it  has  been  shown  is  sufficient  td  support  tbe  contingent  remain- 
ders. ^ 

2.  This  improvement  is  generally  attributed  to  Sir  Orlando  *C^»«*  ^^ 
Bridgeman  and  Sir  Geoffirey  Pahner,  who  ^retired  from  the  bar  ^ 

during  tbe  civil  Wars,  and  confined  themselves  to  conveyancing. 
When,  after  the  restoration,  these  persons  came  to  fill  the  first 
offices  of  the  law,  they  supported  this  invention,  within  reasonable 
and  proper  bounds ;  and  thus  it  was  introduced  into  general  use. 

S*.  A  limitation  of  this  kind  is  as  necessary  where  contingent 
remainders  are  created  by  way  of  use,  as  where  they  are  limit- 
ed by  a  common  law  conveyance  :  for  if  the  us^  are  devested^ 
we  have  seen  that  an  actual  entry  by  the  febfl^ees  or  releasees  to  y  .^^  jy^  ^^ 
uses,  or  by  some  person  having  a  preceding  vested  estate,  is  Ueaease, 
deemed  necessary  to  revest  the  coatingeiit  uses.    A^d  tbouf  b  *°^*«  ^  ^ 
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that  doctrine  appears  very  doubtful,  yet  it  is  quite  clear  that  a 
right  of  entry  is  necessary  in  those  cases* 

4.  It  should,  however  be  observe^}  that  where  an  estate  it 
limited  in  a  bai^ain  and  sale,  or  covenant  to  stand  seised*  to  a 
stranger,  upon  trust  to  preserve  contingent  reminders,  it  will 
be  void  :  because  no  use  will  arise  under  these  conveyances 
without  a  consideration. 

5.  Where  the  legal  estate  is  vested  in  trustees,  and  the  con- 
tingent limitations  are  only  trusts,  there  is  no  necessity  "to  limit 
an  estate  to  trustees  to  preserve  the  contingent  estates.  It  is  the 
same  in  the  case  of  copyholds,  for  the  estate  of  the  lord  w31  pre- 
serve contingent  remainders  against  forfeiture. 

6.  It  was  declared  by  Lord  Keeper  Harcourt,  that  where 
there  were  trustees  appointed  by  will  to  preserve  contingent  re- 
mundere,  and  they,  before  the  birth  of  a  son,  joined  in  a  convey* 
ance  to  destroy  the  remainders,  this  was  a  plain  breach  of  trust; 
that  any  person  taking  under  such  conveyance,  if  voluntarSy  or 
having  notice,  should  be  liable  to  the  same  *  trusts.  Though  H 
was  objected  that  this  had  been  only  obiter  said  in  equity,  and 
that  theire  never  was  any  precedent  of  a  decree  in  such  a  case ; 
Lord  Keeper  said  it  was  so  very  plain  and  reasonable,  that  if 
thena  was  no  precedent  in  tins  case,  he  would  make  one. 

7.  A  person  devised  lands  to^Irustees  and  their  heirs,  to  Ae 
use  of  his  sister  for  life,  remaind^  to  the  same  trustees  aad 
their  heirs,  during  tlie  life  of  bis  sister,  to  preserve  conttaigeat 
remainders,  remainder  to  the  use  of  the  first  and  oth^  sons  of 
his  sister  in  tail  male,  remainder  over  in  fee.  Upon  the  death 
of  the  testator  his  sister  entered  and  married ;  she  and-  her  hus- 
band then  joined  with  the  remainder*man  in  fee  in  a  feoffisMBl 
and  fine  to  tarustees,  to  the  use  of  the  husband  and  bis  heirs. 
Some  time  after  the  trustees  conveyed  the  estate  by  lease  and 
release  to  the  husband  of  the  devisee  for  life,  in  fee;  Us  wife-be- 
ing  at  that  time  mrient  with  a  son.  A  bill  was  filed  by  that 
son,  after  Ae  death  of  his  mother,  to  ha^e  the  benefit  of  the  viD 
of  his  uncle. 

It  was  resolved  by  Lord  King,  assisted  by  Lord  CUef  Jus- 
tice Raymond  and  Lord  Chief  Baron  Reynolds, — 

First,  that  the  feoffinent  and  fine  by  the  devisee  for  life  and 
her  husband,  did  not  destroy  the  centmgent  remainders  to  At 
first  and  other  sons  ,*  butthatthe  right  to  the  fi^ehold  ia  Ae 
trustees  6iQ)ported  them* 

Secondly,  Thait  when  the  trustees  joined  in  the  lease  and  re- 
lease to  the  husband  of  die  devisee,  for  life  imd  Us  heirS)  Ais 
destroyed  the  contingent  remainders. 
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Thirdly,  That  the  joining  of  the  trustees  to  destroy  sach  re« 
mainders,  was  a  plain  breach  of  trust ;  and  though  this  had  not  •  ^ij^ 

been  before  judicially  *detennined,  yet  it  seemed  to  the  Court, 
in  common  sense,  reason,  and  justice,  to  be  capable  of  no  other 
construction.  For  when  trustees  arc  appointed  to  prisserve  an 
estate  in  a  family,  and  for  no  other  purpose,  and  they,  instead  of 
preserving  it,  do  a  wilful  act  with  an  intent  and  in  order  to  de- 
stroy it ;  how  can  this  he  otherwise  than  a  plain  breach  of  trust, 
or  how  can  it  be  rendered  clearer  than  by  barely  putting  the  case. 
Should  the  Court  hold  it  to  be  no  breach  of  trust,  or  pass  it  by 
with  impunity,  it  would  be  making  proclamation  that  the  trustees 
in  all  the  great  settlements  in  England  were  at  Hberty  to  destroy 
what  they  had  been  entrusted  only  to  preserve. 

As  to  the  remedy, — had  the  premises  been  conveyed  to  one 
without  notice,  and  for  a  valuable  consideration,  such  purchaser  . 
must  have  held  the  lands  dischai^ed  of  the  trust ;  and  the  son 
of  the  marriage,  who  was  injured  by  the  breach  of  trust,  have 
taken  his  remedy  against  the  trustees  only  ;  who  would  have 
been  decreed  to  purchase  lands,  with  their  own  money,  equal 
in  value  to  the  lands  sold,  and  to  hold  them  upon  the  same  trusts 
and  limitations  as  they  held  those  sold  by  them.  But  even  in 
case  of  a  purchase,  if  the  purchaser  had  notice  of  the  trust  which 
the  trustees  were  subject  to,  as  annexed  to  their  estate,  such  no- 
tice would  have  made  him  liable  to  the  same  trust.  So,  if  there 
had  been  a  voluntary  conveyance  made  of  this  estate,  though 
without  notice,  the  voluntary  grantee  would  have  stood  in  the 
place  of  the  grantors,  and  have  been  liable  to  the  trust,  in  the 
flame  manner  as  the  trustees  themselves  were»  But  in  the  pres* 
ent  case  it  was  much  stronger,  for  here  was  not  only  notice  of 
the  trust,  but  the  conveyance  ^itself  voluntary,  *and  made  to  the  •  377 

husband  of  the  tenant  for  life;  so  that  the  lands  convejred  by 
these  trustees  must  remain  liable  to  the  same  trusts  as  they  were, 
.  when  the  trustees  joined  in  the  conveyance. 

8.  There  have  been  some  cases  wherein  a  court  of  equity  has  Somstimet 
refused  to  punish  trustees  for  joining  in  a  conveyance  to  destroy  ]^^  SeSiw- 
Icontingent  remainders  ;  as  where,  upon  a  subsequent  reminder  ug  Remain- 
/  to  the  right  heirs  a  collateral  relation  only  has  been  affected  by      "* 
I  it,  there  having  been  no  issue  of  the  marriage.     For,  next  after 
the  parties  to  the  marriage,  the  Court  consid^^  the  issue  to  be 
the  only  objects  of  the  settlement  and  farusts,  and  pays  less  re- 
gard to  the  remainder  over  'to  the  rig^t  heirs,  as  no  immediate 
objects  of  consideration  in  the  settlement ;  as  also  where  the  ap- 
plication to  the  Court  for  relief  has  been  made  by  one  who  was 
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not  at  the  tiise»  nor  possibly  ever  -  might  he,  entitled  to  the  le- 
oiainder  under  the  words  of  the  limitation. 
Tipping  T.  9.  Thos,  wbtere  a  settlement  was  made  in  consideration  of  a 

|2*385.^*  mwiiage  and  30001.  fortune,  and  for  settling  the  lands  in  qnc»- 
tion  in  the  name  and  blood  of  the  husband ;  and  the  lands  were 
limited  to  trustees  in  trust  for  the  intended  husband  for  99  yeam 
if  he  should  so  long  live,  remainder  to  trustees  during  his  life  ta 
support  contingent  remainders,  remainder  to  the  first  and  other 
sons  of  that  marriage,  remainder  to  the  heirs  of  the  body  of  the 
husband,  remainder  to  the  right  heirs  of  the  husband. 

The  marriage  took  effect ;  the  husband  and  wife,  and  trusteea 
to  support,  &c.  by  fine  ai^d  conveyance,  settled  the  landa  on  the 
husband  for  99  years  if  he  should  so  long  live,  remainder  to 
trustees^  during  bis  life  to  support  contingent  remainders,  re- 
f  S(7$  mainder  to  *the  wife  for  her  jointure,  remainder  to  the  first  and 

other  sons  of  the  marriage,  remainder  over  to  several  other  per* 
sons.     The  husband  and  wife  died  without  leaving  any  issue. 

The  plaintiff  being  heir  at  law  to  the  husband,  brought  his 
bill  to  set  aside  thf»  second  copiveyance  by  the  trustees,  as  being 
fnade  in  breach  of  their  trust ;  and  insisted  that  they  were  trus- 
tees, as  well  for  the  support  of  this  remainder,  as  of  the  remain- 
der to  the  first  and  other  sons  ;  all  being  contingent  remain-r 
ders :  that  such  conveyances  ought  to  be  set  aside,  as  had  been 
the  practice  of  the  Court. 

Lord  Harcourt  held  it  to  be  so,  as  to  the  first  and  other 
sons,  who  came  in  and  w^re  to  be  considered  as  purchasers  un- 
der the  marriage  settlement  and  portion  ;  and  said  it  would  be 
dangerous  for  any  trustees  to  make  the.  experiment,  for  that  il 
was  most  certainly  s^  breach  of  trust ;  and  if  it  should  ever  come 
in  question,  he  thought  the  Court  wot^d  set  aside  such  a  convey^ 
ance  :  not  but  that  he  said  the  case  might  possibly  be  so  cir- 
cumstanced, as  that  the  Court  could  not  relieve  agidnst  it.  But 
where  relief  was  to  be  given  in  such  case,  it  was  only  to  those 
who  came  in  and  claimed  f^  purchasers,  as  the  first  and  other 
sons  ;  but  all  the  remainders  after,  to  the  heirs  of  the  body  of 
the  husband,  and  to  his  right  heirs,  were  merely  voluntary,  and 
|iot  to  be  aided  in  equity.  The  bill  was  dismissed. 
OBboro  ^^*  ^*  made  a  feoffment  to  the  use  of  himself  for  99  years, 

P.  Wmi.      xthp  so  long  lived,  remainder  to  trustees  and  their  heirs  during 
^^'  his  life  to  preserve  contingent  remainders,  remainder  to  the  use 

of  the  heirs  of  his  body,  remainder  to  himself  in  fee.     A.  having 
two  sons,  he  and  the  trustees,  together  with  the  eldest  son,  joan- 
?' ^  ^  in  a  feoffment  and  fine  to  B.   in  fee,  as  a  ^security  for  a 

sum  of  money,     The  eldest  son  died  without  issue ;  the  second 
t^rpu^ht  a  bill  to  set  aside  the  feoffinent  and  fine^ 
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Lord  Cowper  said;  this  was  plainly  a  coiitingent  remainder, 
being  limited  to  the  heirs  of  the  body  of  A.,  who  could  have  no 
beir  daring  his  life  ;  and  it  was  plidn  that  the  feoffment  did,  at 
law,  destroy  the  contingent  remainder,  in  regard  the  trustees, 
who  had  the  freehold,  joined.  But  it  might  be  a  question 
whether  this  was  a  breach  of  trust  in  the  trustees.  It  was  true, 
if  the  eldest  son  joined  in  a  feoffment,  where  the  remainder  in  tail 
was  limited  to  him,  it  prevented  any  breach  of  trust  in  the  trus- 
tees. But  here  the  liiinitation  being  to  the  heirs  of  the  body  of 
A,,  who  could  not  have  an  heir  of  his  body  during  his  own  life  *  «  p  w 
the  joining  of  the  eldest  son  was  not  in  this  case  so  material  ;  S83.' 
yet  it  seemed  hard  when  the  heir  apparent  joined,  in  a  case 
where  it  would  be  no  breach  of  trust,  if  the  limitation  were  to 
the  eldest  son,  that  it  should  be  a  breach  of  trust,  in  respect  to 
the  limitation  to  the  heir.  But  the  trustees  appointed  to  pre- 
serve the  contingent  remainders  ought  not  to  join  in  destroying 
those  remainders,  which  would  be  acting  the  reverse  of  their 
trust  He  was  however  of  opinion,  that  the  second  son,  though 
lie  had  survived  the  eldest,  had  no  right  to  a  bill  in  his  father's 
lifetime ;  for  he  neither  was,  nor  possibly  ever  would  be,  the 
beir  of  his  father,  unless  he  survived  his  father,  which  was  un* 
certain. 

11.  There  are  also  instances  of  a  court  of  equity  exercising  directed  to 
a  discretionary  power  of  directing  trustees  for  preserving  con-  J**'"* 

?  tingent  remainders  to  join  with  a  tenant  for  life,  or  his  first 
son,  in  barring  the  subsequent  contingent  limitations.  This, 
however,  has  *only  happened   under  peculiar  circumstances,  «  ^gQ 

,  either  of  pressure  to  discharge  incumbrances  prior  to  the  set- 
tlement,  or  i^i  favour  of 'creditors,  whe^e  the  settlement  was  vol- 
untary, or  for  the  advantage  of  the  persons  who  were  the  first 
objects  of  the  settlement,  as  to  enable  the  eldest  son  to  make  a 
settlement  upon^  an  advantageous  marriage. 

12.  The  defendant,  Richard  Spri^,  made  a  mortgage  of  the  ?***^*2 
lands  in  question  for  the  term  of  1000  years,  to  secure  10002.,  Veraf  303. 
and  also  confessed  a  judgment  for  150i.     Afterwards,  upon  his 
marriage,  he  settled  the  same  lands  to  the  use  of  himself  for 

life,  remainder  to  trustees  to  preserve  contingent  remainders, 
remainder  to  his  wife  for  life,  remainder  to  his  first  and  other 
sons  in  tail,  remainder  to  his  own  right  heirs.  There  being  no 
issue  of  the  marriage,  Sprigg  articled  to  sell  the  lands  to  the 
plaintiff,  who  brought  hi^  bill  setting  out  these  facts  ;  and  that 
the  trustees  refused  to  join,  and  the  mortgagee  threatened  to 
enter ;  praying  a  specific  execution  of  the  agreement,  and  that 
the  trustees  might  join  in  cojiveyances. 
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Sprigg  And  ^18  wife,  by  their  answer,  set  out  tlie  settksicfet, 
that  they  have  been  tnarried  six  years,  and  had  no  issue  ;  eon- 
fessed  the  contract  with  the  plaintiff,  and  diat  they  were  wiUiDg 
to  pQ^rm  it.  The  trustees  set  out  the  marriage  settlement,  and 
that  they  Wei'e  willing  to  do  what  the  Court  should  direct,  being 
indemnified. 

For  the  plaintiff,  it  was  insisted  that  the  settlement  being  oidy 
of  an  equity  of  redemption,  the  mortgagee  was  not  bound  there- 
by, but  might  enter  and  foreclose  ;  which  would  bind,  though 
there  should  be  issue  afticrwards  bom  ;  and  the  husband  not  be- 
ing able  to  redeem,  a  sale  was  absolutely  necessary,  otherwise 
*the  benefit  of  redemption  would  be  lost,  as  well  to  the  husband 
and  wife,  as  to  the  issue,  in  case  there  should  be  any. 

The  Master^of  the  Rolls  (Sir  J.  Trevor)  decree4  the  trustees 
to  join,  and  to  be  indemnified,  the  settlement  being  only  of  an 
equity  of  redemption  ;  the  wife  being  in  Court,  and  examined 
whether  she  freely  consented  thereto  or  not. 

13.  J.  S.,  by  marriage  settlement,  was  tenant  for  99  years 
if  he  should  so  long  live,  remainder  to  trustees  and  their  heirs 
during  his  life,  to  suppjort  contingent  remainders  ;  reibainder 
to  his  first  and  other  sons  in  tail  male  ;  remainder  to  trustees 
for  500  years,  in  trust  to  raise  portions  for  daughters,  if  there 
were  no  issue  male.  J.  S.  had  issue  a  son,  who  being  of  9^ 
and  about  to  marry,  he  and  his  father  brought  a  bill  to  liave 
the  trustees  to  join  in  making  an  estate,  in  order  to  suffer  a  com- 
mon recovery,  that  he  might  be  enabled  to  make  a  settlement  on 
his  marriage. 

It  was  urged,  that  the  trustees  were  only  trustees  for  the 
son,  and  ought  to  execute  estates  as  he  should  direct,  he  bavbag 
the  inheritance  in  him  ;  and  that  the  end  of  the  trust  was  to 
hinder  the  father  from  defeating  the  son  of  the  estate. 

On  the  other  side  it  was  said,  that  these  trustees  were  not  on- 
ly trustees  for  the  eldest  son,  but  were  deseed  as  a  guard  for 
the  whole  settlement ;  that -the  mother  being  living,  there  might 
be  other  children  ;  and  for  the  trustees  to  join,  would  be  a  breach 
of  trust. 

There  being  a  daughter  in  this  case.  Lord  Harcourt  directed, 
that  upon  giving  security  for  the  daughter's  portion,  the  trus- 
tees should  join  in  the  recovery. 

*14.  A  person,  after  marriage^  made  a  voluntary  setdemest 
to  himself  for  life ;  remainder  to  trustees,  to  support  oontin- 
gent  remainders  ;  remainder  to  his  first  and  other  sons  in  tail ; 
remainder  to  himself  in  fee.  He  afterwards  made  a  conveyance 
of  his  estate  to  other  trustees,  for  payment  of  his  debts. 
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The  creditoni  brought  their  bill,  and  inter  alia  insisted  that 
the  trustees  for  preserving  contingent  remainders  should  join  in 
a  sale,  to  destroy  the  contingent  remainders. 

The  cause  came  on  by  consent,  before  Sir  Joseph  Jekyll,  who 
took  time  to  consider  of  it ;  alleging,  that  though  in  the  case  c^ 
Sir  Thomas  Tipping,  where  trustees  had  joined  in  cutting  off 
remainders,  created  by  a  voluntary  settlement,  the  Court,  on  ao^«>  ^  9- 
a  bill  brought  by  a  remote  relation,  had  refused  to  punish  them, 
as  distinguishing  between  a  voluntary  settlement  and  one  made 
on  a  valuable  consideration  ;  yet  he  had  not  knovoi  a  precedent 
where  the  Court  ever  decreed  the  trustees  to  join  in  destroying 
the  contingent  remanders.  This  being  the  reverse  of  the  pur- 
pose for  which  they  were  at  first  instituted. 

15.  Upon  the  marriage  of  the  plamtiff,  Mr.  Winnington,  Zto^^T 
who  was  the  eldest  son  of  Sir  Francis  Winnington,  the  family  P.  Wms.  536. 
estate  was  settled  upon  the  plaintiff  for  99  years,  if  he  should 
so  long  live,  remainder  to  tru^ees  during  his  life,  remainder  to 
the  first  and  other  sons  of  that  marriage  in  tail  male,  remainder 
to  the  first  and  other  sons  of  any  other  marriage,  remainder 
over* 

Mr.  Winnington  had,  by  his  lady,  who  was  then  dead,  one 
son  of  age,  and  for  whose  marriage  he  was  in  treaty.  The  sur- 
viving trustee  for  preserving  contingent  remainders  bemg  dead, 
leaving  an  infant  heir,  Mr.  W.  and  his  son  brought  a  bill 
against  him,  praying  *that  he  might  be  directed  to  join  in  mak-  «  g^^ 
ing  a  tenant  to  theprcmptf  in  order  to  a  common  recovery  for 
making  a  settlement  on  the  son's  marriage. 

On  the  hearing  Lord  Parker  declared,  that  the  trustee  be- 
ing appointed  to  preserve  contingent  remainders,  and  here  be- 
ing a  vested  remainder  in  tail,  if  this  were  for  the  good  of  the 
fiimily,  he  did  not  see  but  such  trustee  might  lawfully  join  ;  and 
referred  it  to  the  Master  to  state  whether  this  was  for  the  good 
of  the  family.  ^ 

The  Master  reported,  that  the  son  was  in  treaty  for  the  mar- 
riage above  mentioned  ;  that  it  was  a  beneiScial  marriage  for 
the  family  ;  and.  that  it  was  necessary  a  new  settlemept  should 
be  made  of  the  estate,  which  could  not  be  done  without  a  re- 
covery. 

Lord  Parker  said,  it  might  be  greatly  mischievous  to  a  fami- 
ly if  such  a  trustee  should  stand  out,  and  not  join  with  the  fa- 
ther and  son  in  cutting  off  the  old  settlement,  and  making  a 
new  one.  This  was  plainly  for  the  benefit  of  the  family  ;  for 
by  the  intended  settlement  the  son  was  to  be  but  tenant  for  life^ 
instead  of  tenant  in  tail  so  that  it  was  a  means  of  preserving 
the  estate  longer  in  the  family  ;  also  the  wife  of  Mr.  Win** 
Bington  the  father  bemg  dead,  there  was  an  end  of  the  contm^ 
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gent  remainders  by  that  marriage ;  as  to  any  remainders  by  an- 
other marriage,  no  remainder  not  in  esse  ought  to  be  so  muck 
regarded  as  the  remainder  in  tail,  which  was  actually  Tested  in 
Mr.  Winnington  the  son.  He  therefore  directed  th^t  the  tnu- 
tee  should  join  wiA  the  father  and  son,  in  order  to  make  a 
new  settlement ;  and  that  the  Master  should  direct  a  proper 
conveyance,  in  which  the  trustee  should  join. 
Such  Direct  jg^  B^^  however  the  Court  of  Chancery  may  judge  it  prop- 
iIms  Mfused.  ^f  to  direct  trustees  to  concur  in  destroymg  ^contbgent  remain- 

*  384         ders,  under  circumstances  like  those  in  the  above  cases ;  yet 

it  has  repeatedly  denied  the  same  interposition  in  cases  w^ere 
such  ingredients  were  wanting. 
DaviesT.  17.  By  a    marriage  settlement  lands    were  limited  to  the 

Gq!  386.  '  husband  and  wife  for  life,  remainder  to  trustees  to  preserve  con- 
tingent remainders,  remainder  to  their  first  and  other  sons 
in  tail  male.  The  husband  and  wife  having  been  married 
twelve  years,  and  no  issue,  and  the  husband  being  in  debt,  they 
brought  a  bill,  praying  that  they  might  be  enabled  to  sell 
part  of  the  lands  for  the  payment  of  theM ;  to  which  the  tras* 
tee  consented,  provided  he  might  be  indemnified. 

Though  it  was  urged  that  there  were  precedents  of  like  cases, 
yet  Lord  Ke.eper  North  refused  to  make  any  such  decree  ;  say- 
ing, he  had  knowii  people  married  near  twenty  years  without 
issue,  who  after  h^d  children.  ^ 

Towntend  v.  18.  By  a  settlement  on  the  marriage  of  the  defendant,  John 
apTwffls.  Lawton,  senior,  lands  were  limited  to  his  use  fi>r  99  years,  if 
379.  he  should  so  long  live,  remsdnder  to  trustees,  of  which  Mr. 

'  Montague  was  the  survivor,  for  the  life  of  John  Lav^n,  semor^ 
to  preserve  contingent  remainders,'  remainder  to  his  wife  for 
life,  remainder  to  the  first  and  other  sons  of  the  marriage  in 
tail  male^  remainder  over. 

The  wife  was  dead  ;  and  the  defendants  £dward  and  John 
Lawton  were  the  only  issue  of  the  marriage.  John  Lawtoil 
the  father  having  mortgaged  the  premises  to  the  plaintiff  and 
Edward  Lawton  the  son  being  come  of  age,  the  fiitber  and  son 
entered  into  articles  with  the  plaintiff,  and  thereby  covenanted 
that  they  would  suffer  a  recovery  and  procure  Mr.  Montagu^ 

*  885         the  surviving  trustee  to  join  therein.     But  *Mr.   Montague  re- 

fusing, the  plaintiff  brought  his  bill  to  compel  a  specific  perfor- 
mance of  the  covenant,  and  that  Mr.  Montague  might  join  in 
suffering  the  recovery. 

Lord  King  asked  if  the  younger  brother  would  consent  that 
the  trustees  should  join  ;  being  told  that  he  refiised,  he  said  be 
would  not  decree  the  trustee  to  join ;  for  that  he  would  not  take 
away  any  man's  right«     It  was  insisted  that  the  same  was  done 
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in  the  dase  of  Winnington  v.  Foley,  to  which  he  swd  he  would  ^^•^  *  ^** 
also  do  80,  were  the  like  case  to  come  before  him  :  In  that  case 
the  trustejs  was  decreed  to  join,  in  order  to  preserve  the  estate  in 
the  family  ;  but  in  the  principal  case  they  would  have  the  same 
done  with  a  view  only  to  alien.     The  bill  was  dismissed. 

19.  A  bill  was  brought  to  compel  trustees  to  join  in  a  sale,  Symmanea 
which  would  destroy  the  contmgent  remainders  In  a  settlement,  T' Zj*^^J5* 
-the  limitations  of  which  were  to  the  husband  for  99  years,  if  he 
BO  long  lived,  remainder  to  the  wife  for  her  life,  remainder  to 
trustees  to  preserve  contingent  reminders,  remainder  to  the 
heirs  begotten  on  the  body  of  the  wife,  remainder  to  the  heirs  oT 
the  husband.  And  the  first  declaration  under  it  was  that  it  wtis 
the  intention  of  the  settlement  to  make  a  provision  for  the  chil- 
dren of  the  marriage. 

Lord  Hardwicke  said  there  were,  many  cases  in  which  the 
Court  would  compel  trustees  to  join  in  such  a  conveyance  as 
would  destroy  contingent  remainders ;  but  then  it  must  be  in 
some  measure  to  answer  the  uses  originally  intended  by  the  set* 
tlement ;  and  had  been  usually  done  in  the  case  of  M  settle- 
ments only,  as  in  Winnington  v.  Foley.  But  he  believed  ther^  ^  ' 
was^  no  instance  where  they  had  compelled  6uch  trustees  to 
join  with  a  father,  termor  for  99  years,  and  his  son,  to  sell  the 
estate. 

*20.  Sir  John  Hoskins  devised  his  real  estate  to  his  eldest  soil  «  gg^ 

"^Bennett  Hoskins  for  99  years,  if  he  should  so  long  live,  remain-  WoodhouM  r* 
der  to  trustees-during  the  life  of  Bennett,  to  preserve  contingent  Hoaiuns, 
remainders,  remaindei^  to  the  first  and  other  soi^s  of  Bennett  in  3  Atic  S' 
tail  male,  remainder  to  the  testator's  second  son  Hungerford 
Hoskins  for  99  years,  if  be  tthould  so  long  live,  reinainder  to 
trustees  during  the  life  of  Hungerford,  to  preserve  contingent 
remainders,  remainder  to  his  first  and 'other  sons  in  tail  male^ 
with  like  remainders  to  his  younger  sons,  remidnder  to  his  own 
right  heirs  ;  and  the  testator  empowered  his  sons  to  revoke 
the  uses  limited  by  his  will,  and  to  appoint  new  uses,,  provided 
they  limited  the  same  to  their  sons  for  99  years,  and  in  strict 
settlement ;  with  several  other  powers  and  directions  for  the  ef- 
fectuating bis  intention  of  preserving  the  estate  in  his  fanuly. 

Bennett  Hoskins  died  without  i£fsue  :  the  defendant  Sur  Hun- 
gerford  Hoskins  coming  into  possession  of  the  estate,  had  issu^ 
an  only  son  Chandos  Hoskins,  who  had  attained  his  age  of  21 ; 
and  borrowed  several  sums  of  money  from  the  plaintiffs,  for 
which  he  and  his  son  became  bound.  Soon  after  the  son's  being 
thus  bound  for  his  father,  articles  were  entered  into  between  Sur 
Hungerford  and  Chandos  Hoskins  on  the  one  part,  and  the  plain* 
ti£Es  on  the  other,  whereby,  after  recitipg  the  debts«  and  that, 
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Cbandos  was  bound  for  the  payment  of  them,  as  surety  for  \i$ 
father.  Sir  Hungerford  and  Chandos  covenanted  with  the  jdam- 
tiffs  to  convey  the  estate  in  question  to  them  and  their  heirs,  upos 
trust  to  sell  die  same,  andspply  the  money  to  the  paymekit  of 
their  debts,  and  to  pay  the  surplus  thereof  U>  Bir  Hungerford. 
The  bill  was  brought  against  Sir  Hungerford  and  Chandos 
*  387  for  a  specific  performance  of  the  articles ;  ^and  likewise  against 

the  heir  of  the  surviving  trustee  for  preserving  contingent    re- 
mainders that  he  should  join  in  a  conveyance  for  makings  a  ten- 
ant to  the  prampei  in  order  to  the  suffering  a  recovery ;  and  al- 
so to  have  the  power  of  revocation  declared  void  as  to  aU  the  re- 
mainder-men under  the  will  of  Sir  John  Hoskins. 
.    Lord  Hardwicke. — ^^  Had  this  case  depended  upon  the  pow- 
er of  revocation,  I  should  not  have  determined  it  without  tlie 
assistance  of  the  Judges ;  but  the  previous  point  is,  whether  the 
Court  will  compel  the  trustees  to  join  in  enabling  the  father  aofd 
son  to  suffer  a  recovery.     Indeed  thus  much  use  may  be  made 
of  the  power  of  revocation,  that  it  plainly  shews  Sir  John  Hos- 
kins intended  to  make  as  strict  a  settlement  as  he  could,   and  to 
preserve  the  estate  in  his  name  and  blood  as  long  as  he  was 
able ;  and  where  clauses  of  this  nature,  tending  to  perpetuH 
ties,  have  been  inserted  in  deeds  or  wills,  it  has  been  a  prevail- 
ing motive  withr  the  Court  to  supply  defects,  in  other  parts  of 
3  Bro.  Parh     ^^^  deeds  OT  wills  ;  and  to  make  as  strict  a  settlement  as  pos- 
C«k.  31.  sible;   as  was  done  by  Lord   Cowper  in  Stainford  and  SirJ.^ 

Hobart's  case  upon  Serjeant  Maynard's>  will,  where  trustees  to 
preserve  contingent  remainders  were  inserted  by  the  Court. 

'^  It  has  been  admitted  in  the  present  case  that  there  is  do 

precedent  for  such  a  decree  as  is  prayed  by  the  bill ;  and  I  do 

not.  think  the  present  case  such  as  will  warrant  me  in  makmg 

one.     Trustees  of  this  kind  have  oden  been  called  honoTaiy 

trustees,  i.  e.  that  such  a  trust  is  reposed  in  them  as  they  may 

exercise  at  discretion ;  and  that  therefore  the  court  ought  not 

0  388  ^^  consider  them  as  guilty  of  a'breach  of  trust  for  such  exercise 

tfvt*9  S  '^'       ^^  ^^^^  discretion.    But  since  the  case  *of  Mansel  v.   Mansel, 

.where  it  was  detemnned  to  be  a  breach  of  trust,  and  to  affect  a 

purchaser  with  notice,  that  notion  has  been  laid-  aside.     I  will 

not  say  that  the  Court  would  decree  the  trustees  joining  in  audi 

a  case  as  the  present  to  make  a  tenant  to  the  /^riedfpe,  a  ]i>reaiA 

of  trust  in  them  ;  that  being  a  quite  different  question. 

*^  It  has  been  said  that  this^  kind  of  settlement,  where  the  Ga- 
ther is  made  but  tenant  fi>r  years,  is  very  inconvenient,  and  teiads 
to  perpetuities ;  but  I  do  not  know  that  this  doctrine  has  been 
ever  laid  down  by  the  Court.  To  some  public  purposes  these 
settlements  may  be  inconvenient ;  however,  they  were  Gxrmeth 
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very  common,  and  no  objection  made  to  the  propriety  of  them. 
Now  what  was  the  reason  of  such  a  limitation  ;  most  certainly 
to  presenre  the  estate  longer  from  alienation  than  if  the  father 
was  made  tenant  for  life  ;  because  in  this  last  case  the  father  and 
son  might  pass  by  the  trustees,  and  suffer  a  recovery  without 
them  ;  and  therefore  the  estate  was  limited  for  years,  to  prevent 
that  consequence  :  and  also  for  that  the  son  being  greatly  under 
the  father's  power  for  his  maintenance,  the  father  might  distress 
and  force  him  to  join  in  selling  the  estate,  where  the  freehold  is 
in  the  father  ;  whereas  by  vesting  the  freehold  in  trustees,  that 
consequence  is  likewise  avoided.     Now  the  oecasion  for  suffer- 

~  ing  a  recovery  in  the  present  case  is  considerable.  It  is  not  for 
the  making  any  marriage  settlement,  nor  upon  account  of  any 
particular  misfortune  in  the  family,  nor  for  payment  of  the  son's 
debts,  but  for  payment  of  the  father's  ;  the  son  being  only  a  sure- 
ty for  the  father,  and  entering  into  bonds  but  just  before  the 
making  of  the  articles  ;  and  it  is  very  probable  the  estate  was 
«ettled  in  this  manner  by  Sir  John  Hoskins  to  guard  against  the 
very  event  *of  the  son's  being  drawn  into  a  sale  of  the  estate  for  *  389 

payment  of  the  father's  debts.  It.  has  been  said  that  the  son,  as 
tenant  in  tail,  is  owner  of  the  estate,  and  that  it  is  not  necessary 
to  make  the  subsequent  remainder-man  party  to  bills  relating  to 
his  estate.     But  where  a  man  is  only  tenant  in  tail  in  remainder, 

^  and  has  not  the  freehold  in  him,  I  do  not  think  he  is  to  be  con- 
sidered as  owner  ;  and  in  all  cases  the  owner  pf  the  freehold 
must  be  before  the  Court. 

"  The  precedents  of  decreeing  trustees  to  join  in  suffering 
Tecoveries  arc  not  many,  and  have  not  gone  so  far  as  the  pres- 
ent case.  In  that  of  Mr.  Winnington,  the  end  was  the  making  ^^^^y  *  ^^' 
a  marriage  settlement^  which  was  carrying  on  the  donor's 
intention,  and  not  to  put  the  estate  out' of  the  family.  It  was  ob- 
jectedf  that  the  trustees  joining  with  the  father  would  be  no 
breach  of  trust  in  them,  and  that  the  Court  would  not  decree 
them  to  make  satisfaction,  nor  aflbct  a  purchaser  with  the  trust ; 
und  that  therefore  what  is  prayed  by  the  plaintifib'  bill  should  be 
decreed  :  but  there  is  a  medium  between  the  two  propositions, 
for  the  Court  will  not  always  deoree'a  man  to  do  what  would 
not  possibly  be  a  breach  of  trust  in  him  if  he  did  it  The  rea- 
sons and  motives  of  the  trustee's  joining  would  be  considered  in 
detennining  whether  he  was  or  was  not  guilty  of  a  breach  of 
trust.  But  as  the  trust  in  question  was  most  probably  created 
to  prevent  the  father  and  son  from  selling  or  disposing  of  the  es- 
tate, as  soon  as  he  came  of  age,  the  decreeing  the  trustees  to  join 
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in  auffering  a  recovery,  would  be  decreeing  them  to  act  direcdy 
contrary  to  their  trust.**    The  bill  was  dismissed. 
Barnard  T.         21.  Francis  Barnard  devised  freehold  and  copyhold  estates 
AS1T774.      to  T.  C.   Barnard  for  99  years,  if  he  should  so  long  live,  rc- 
t  P.  Wmi.      mainder  to  the  defendant  Large  during  ♦the  life  of  T.  C.  Bar- 
♦'^bSo*        ^*^^*  in  trust  to  preserve  contingent  remainders,  remainder  to 
the  first  and  other  sons  of  T.  C.  Barnard  in  tail  male,  remain- 
der to  J.  Wall  in  fee.     T.  C.  Barnard  had  issue  only  one  son, 
who  attained  21   years,  the  father  and  son  filed  a  bill  against 
Large  the  trustee,  and  Wall  the  remainder-msn,  stating  that 
they  were  desirous    of    suffering  a  recovery,  and  of  Smiting 
the  estate  so  as  to  preserve  the  contingent  remaunders  to  the 
second  and  other  sons  of  T.  C.  Barnard  ;  and  praying  tbA 
Large  the  trustee  might  be  decreed  to  join  in  making  a  tenant  to 
the  priRcipe  for  that  purpose  ;  submitting  to  declare  the  uses  of 
the  recovery  to  the  second  and  other  sons  of  T.C  Baman),  by 
way  of  contingent  reminders,  as  limited  by  the  will ;  and  to 
"  limit  an  estate  to  a  trustee,  for  the  purpose  of  supporting  and 
preserving  those  contingent  remamders. 

Sir  T.  SeweU,  M.  R.,  observed,  that  with  respect  to  remain* 
ders  to  reiqote  relations  in  settlements,  where  the  persons  to 
whom  they  were  limited  were  not  the  iminediate  objects  of  the 
parties,  or  where  they  stand  in  opposition  to  the  first  tenant  i& 
tail)  desiring  a  reasonable  benefit,  consistent  with  the  intentionB 
of  the  creator  of  the  limitations,  their  pretensions  had  not  been 
much  considered  ;  but  in  the  present  case  all  took  as  volonteen^ 
and  were  all  equally  to  be  attended  to.  He  then  considered  the 
several  cases  on  this  subject,  and  said,  that  from  a  new  of  them 
all  it  seemed,  that  when  the  eldest  son,  tenantln  tai],  is  of  age, 
and  about  to  marry,  and  thereby  continue,  instead  of  destro/ing 
the  purposes  of  the  settlement,  and  in  some  cases  where  there 
has  been  particular  distress,  under  particular  circumstances, 
which  ought  to  have  induced  the  trustee  to  join,  the  Court  bad 
*  SSl  interfered,  otherwise  not.     That  in  the  principal  case  ^be  was 

called  upon  to  dbturb  the  testator's  disposition,  merely  for  the 
sake  of  disturbmg  it ;  for  which  he  saw  no  reason  ;  and  dii* 
missed  the  bill  with  costs. 

22.  It  is  observable,  that  in  the  two  last  cited  cases,  a  dis> 
tinction  was  made  between  punishing  trustees  for  jcHning  to  dt» 
Stroy  contingent  remainders,  and  compelling  them  to  join.  His 
distinction  seems  to  flow  from  the  supposing  any  discretion  at  aU 
in  the  trustees  ;  because  there  may  be  circumstances  sufficient  ta 
justify,  though  short  of  an  obligatory  call  for  such  an  exercise 
of  their  discretion.'  And  Mr.  Feame  has  observed,  that  how- 
ever this  may  be,  it  seemed  the  safest  way  for  trustees  not  to 
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•ct,  except  in  the  clearest,  cases,  without  the  direction  of  the  Coot  Rem, 
Court  of  Chancery  ;  and  recommends  to  their  discretion  the  words 
of  Lord  Harconrt  in  Pye  v.  Gorge,  "  That  it  would  be  a  dan-  3  p.'Wmi. 
gerous  experiment  for  trustees  in  any  case  to  destroy  remain-  ^^^* 
ders,  which  they  were  appointed  by  the  settlement  to  preserve.'* 

23.  In  the  following  modem  case  it  was  held,  that  trustees, 
to  preserve  contingent  remainders^  joining  in  a  recovery,  was  no 
breach  of  trust. 

24.  Upon  a  bill  for  the  specific  performance  of  a  contract  for 

the  sale  of  an  estate,  an  objection  was  taken  to  the  master's  re-  Waiterf, 
port  approving  of  the  title.  16  Vet.  «83. 

The  abstract  stated  indentures  of  lease  and  release  in  1693, 
previous  to  the  marriage  of  William  Levinz  and  Anne  Buck,  by 
which  Sir  Creswell  Levinz,  and  William  Levinz,  his  son  and 
heir  apparent,  conveyed  to  trustees  and  their  heirs,  to  the  use  of 
William  Levinz  for  99  years,  if  he  so  long  lived,  with  remain- 
der to  trustees  and  their  heirs  for  the  life  of  William  Levinz,  in 
trust  to  preserve  contingent  remainders  ;  remainder  to  the  first 
and  other  sons  of  the  marriage  in  tail  male  ;  remainder,  in  case 
William  Levinz  should  *die  without  leaving  any  issue  male  then 
born  and  alive,  and  leisiving  hb  wife  with  child,  to  such  after  bom 
child  or  children,  if  a  son  pr  sons  ;  remainder  to  William  Le- 
vinz, brotter  of  Sir  Creswell  Levinz,  for  120  years,  if  he  should 
so  long  Jive,  remainder  to  trustees  to  preserve  contingent  re- 
mainders ;  remainder  to  his  first  and  other  sons  in  tail  male  ; 
remainder  to  Sir  Creswell  in  fee.     The  issue  of  the  marriage  waf  ' 

one  son,  William  Levinz,  who  attained  the  age  of  21  in  1734, 
and  three  daughters,  one  of  whom  died  unmarried. 

The  abstract  further  stated,  that  by  indentures  of  bargain 
and  sale  in  1734,  William  Levinz  and  his  ^on,  and  the  heir  of 
the  surviving  trustee  for  preserving  contingent  remainders,  con-  ^ 

veyed  to  a  tenant  to  the  praeipey  for  the  purpose  of  suffering  a 
recovery,  to  enure  to  the  use  of  William  Levinz,  the  father  for 
life,  remainder  to  tlip  son  in  tail  general,  remainder  to  the  right 
heirs  of  the  father ;  with  power  to  the  father  and  son  jointly;  or 
the  survivor,  to  revoke  the  uses,  and  to  sell,  or  declare  new 

uses. 

The  plaintiff  was  seised  in  fee  under  conveyances  and  devises 
derived  from  this  title.  The .  objection  was,  that  the  heir  at  law 
of  the  surviving  tmstee  for  {^reserving  contingent  remainders  in 
the  settlement  of  1693,  bad  been  guilty  of  a  breach  of  trust  in 
}oinijig  with  William  Levinz  the  father  and  his  son  in  the  deed 
of  1734,  for  making  a  tenant  to  the  prcecipe,  for  suffering  a  re- 
covery of  the  estate,  and  thereby  destroymg  the  remainders,  un- 
less the  plsdntiff  could  show  lliat  William  Levin?  the  younger 
fvas  dead  without  issue ;  and  also  that  tbejr^  W8«  a  fiujur^  of 
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Issue  male  of  WQliam  Levinz,  the  nephew  of  Sir  Cresw^ell  ;  wad 
also  that  Sir  Creswell  did  not  by  his  will  dispose  of  the  reversioii 
ifi  fee. 

*'  393  ^Lord  Eldon  said,  it  was  agreed  on  all  sides  that  a  good  le- 

gal title  to  the  estate  could  be  made.     The  question  was  whetb* 
er  under  the  eircumstances,  that  title,  good  at  law,  would  also  be 
a  good  equitable  title  ;  or,  putting  it  in  another  shape,  whether 
there  waa  in  the  year  1734  such  a  breach  of  trust  committed, 
in  the  execution  of  the  conveyance  of  that  date,  that  supposiog 
any  jperson  descended  from  the  son  of  William  Le?inz,  that  per* 
son  could  now,  allowing  for  all  incapacities  of  infancy,  or  other- 
wise, claim  under  the  instrument  executed  in  the  precedii^  cen- 
tury ;  and  insist  in  this  Court,  that  there  was  that  sort  of  breach 
of  trust  upon  which  he  could  say  that  the  equitable  estate  belong- 
ed to  him,  however  good  the  legal  title  might  be  in  the  vendor. 
Without  going  into  all  the  particulars  that  might  constitute  tbe 
equitable  title,  he  would,  for  the  purpose  of  this  question,  sup- 
pose that  a  person  did  exist  who  might  raise  the  question,   not- 
withstanding the  lapse  of  time. 

After  stating  the  several  cases  on  this'  point,  .his  Lordship 
said,  the  difficulty  turned  upon  this,  whether  it  could  be  repre- 
sented as  the  object  of  a  suit  in  equity  to  compel  trustees  to  do 
that,  which  they  ought  not  to  do  without  a  suit ;  and'  his  notion 
.'  was,  that  the  act  which  they  were  decreed  to  do,  should  be  such 
as  they  ought  to  do.  On  what  other  principle  could  a  suit  be 
entertained.  The  proposition  which  appeared  in  treatises  on 
this  subject,  most  justly  regarded  with  reverence,  that  trustees 
were  never  to  join  without  the  direction  of  the  Court,  was  the 
result  of  great  caution,  but  amounted,  to  this,  that  the  Judges 
of  the  Court  of  Chancery  were  the  trustees  to  preserve  alZ  the 
contingent  remainders  in  the  country,  and  no  one  could  saywYiat 
.  was  to  be  done  till  a  decree  had  been  obtained.     If  the  Court 

*  394  n^eant  to  ^say,  trustees ^to  preserve  contingent  remainders  should 

never  join  without  a  previous  direction,  that  proposition  ought 
to  be  firmly  and  boldly  stated,  otherwise  trustees  were  left  ex- 
posed to  all  the  vexation  to  which  the  demands  of  families  would 
make  them  liable,  and  to  the  difficulty  of  determining  whether  a 
court  of  equity  would  direct  them  to  join,  or  would  interpose 
more  or  less  to  defeat  the  act,  and  make  them  responrible.  That 
was  a  situation  in  which  trastees  ought  not  to  be  placed ;  and 
upon  such  terms  no  person  would  be  very  ready  to  lend  himself 
to  the  thost  laudable  purposes  of  family  settlement,  without  i^ 
previous  direction.  The  principle,  therefore,  could  not  be,  that 
the  absence  of  that  sanction  made  the  act  a  breach  of  trust 

With  regard  to  Uie  questions  in  this  case^  whether  the  Court 
ought  to  hfive  declared  the  act  of  these  trustees  a  breach  of  trust 
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w  1734 ;  and  whether,  suppoeing  there  were  any  issue  of  WiU 
liam  Levinz,  the .  nephew,  existing,  they  could  complain  of  the 
breach  of  trust  committed  at  that  time ;  he  could  find  no  decree 
that  considered  the  act  of  the  trustees  joining  for  such  a  purpose  , 
a  breach  of  trust.  They  in  1734  joined  the  father  and  son, 
to  limit  the  estate  to  the  father  for  life,  instead  of  99  years,  with 
remainder  to  the  son  in  tail  general,  instead  of  tail  male,  with- 
out any  remainder  io  the  subsequent  issue  of  that  marriage, 
celebrated  in  1693  ;  and  the  existence  of  future  issue,  there- 
fore, not  very  probable  ;  and  also,  without  any  remainder  to 
the  possible  issue  of  any  other  marriage,  the  ultimate  remain- 
der was  at  once  limited  to  the  father  in  fee,  with  a  power  of  re- 
vocation and  the  subsequent  variations  of  that,  at  a  period  when 
undoubtedly  a  valid  recovery  might  have  been  suffered  without 
the  trustees,  viz.  after  the  death  of  the  ^father  ;  the  immediate  *  39£r 

purpose  being  to  limit  part  of  the  estate  in  possession  to  the  son, 
having  attained  the  age  of  21,  not  appearing  to  have  any  other 
maintenance,  and  giving,  as  Lord  Harcourt  had  done  in  a  much 
>  stronger  case,  to  the  sister  maintenance,  and  a .  portion  on  mar-  Frewin  ▼. 
riage  ;  the  subsequent  object  bemg  to  raise  money,  not  for  the  ^q^^  §  l^ 
father's  debts,  but  the  son's  ;  andihe  subsequent  limitatione  aU 
extending  the  estate  to  the  sons  of  that  son,  if  any. 

Under  these  circumstances,  he  could  not.  conceive  that  any 
complaint  at  that  time  could  bring  before  him  a  case,  upon 
'  which,  collecting  the  purpose  from  the  use  actually  made^f  the 
recovery  in  1734,  he  shoyld  by  the  application  of  the  doctrines^ 
laid  down,  so  little  to  be  reconciledi  be  driven  to  the  conclusion 
that  this  was  not  a  case  in  which  he  was  called  upon  to  de- 
cree a  breach  of  trust  but  involving  a  very  different  considera- 
tion, whether  the  trustee  was  to  be  made  responsible,  or  that  it 
was  by  any  means  probable  that  this  could,  against  a  purchaser,  Biseoe  ▼. 
be  declared  a  breach  of  trust,  on  the  ground  of  notice.     His  ???'"^  - 
opinion  was,  that  he  could  not  hold  that  doctrine  ;   and  he  435^** 
should  say,  with  Sir  Thomas  Sewell,  let  the  law  take  place. 

25.  Trustees,  to  preserve  contingent  remainders,  are  not  on^  Bound  to 
ly  boimd  to  preserve  all  the  limitations  created  by  the^  settle-  ^'^^7*  **** 
.  ment,  but  also  to  protect  the  inheritance,  and  to  keep  it  as  en-  Mines,  &c 
tire    as  possible.      Now,  as  the  inheritance  consistaof  land, 
timber,  mines,   &c.   all  these  are  under  the  protection  of  the 
trustees  ;  and  in  the  execution  of  this  trust  they  are  entitled  to 
every  assistance  which  a   court  of  equity  can  afford   them. 
And  where  there  is  a  limitation  to  trustees  to  preserve  con** 
tingent  remainders  the  court  of  Chancery  will  not  permit  a 
tenant  for  90  years,  if  he  *shall  so  long  live,  to  join  with  the         *  S9& 
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^       person  entitled  to  the  inheritance  for  the  time  being  to  cut  down 
timber. 

This  doctrine  is  laid  down  by  Lord  Hardwicke  in  a  east 
lately  published  from  his  own  manuscripts,  and  which  contaiitf 
so  much  learning,  that  it  shall  be  transcribed  entire,  as  it  wonU 
be  impossible  to  abridge  it  without  omitting  some  material  ob- 
servations. 
Si?  J  Votton       ^^'  Richard  Bovey  Garth  bemg  tenant  for  99  years^  if  he 
Dickeot,  183.'  should  SO  long  live,  without  impeachment  of  waste^  volnntaiy 
waste  excepted,  with  remainder  to  trustees  daring  h»  Uie  la 
preserve  contingent  remainders,  remainder  to  his  first  and  other 
sons  in  tail  male,  with  the  ultimate  remainder,  to  Sir  John  Wad 
Cotton  in  fee;  and,  bavmg  no  children,  he  entered  intoaa 
agreement  with  Sir  John  Hind  Cotton,  for  cutting  dawn  part  of 
the  timber  then  standing  on  the  estate,  the  money  to  arise 
from  such  timber  to  be  divided  between  Bovey  and  Sir  J.  H. 
Cotton.  . 

A  quantity  of  timber  was  felled  in  consequence  of  this  agree* 
ment,  and  Sir  J.  H.  Cotton  received  a  part  of  the  money. 

Some  years  after,  Bovey  had  a  son,  who,  after  the  death  of 
his  father,  suffered  a  recovery,  and  filed  his  bill  against  Sir  J.  H, 
Cotton,  praying  a  satisfaction  for  so  much  as  he  had  reoeived 
of  the  money  which- arose  from  the  sale  of  the  timber. 

Lord  Hardwicke. — ^Upon  this  case,  the  general  question  is, 
whether  the  plaintiff  is  entitied  to  satisfaction  for  so  much  as 
Sir  J.  H.  Cotton  received  out  of  the  inheritance  by  the  f^  and 
sale  of  timber  before  the  pltdntiff  came  in  esse^  and,  conse- 
quently, before  he  had  any  estate  in  him  in  the  land,  and  whilat 
*  S97  .the  ^remainder  which  vested  in  him  afterwards,  rested  in  mefe 
contingency  or  possibility. 

This  had  been  admitted  at  the  bar  to  be  entirely  a  new  ques- 
tion, upon  which  there  was  no  precedent,  and  wUch  had  never 
been  brought  into  judgment  before^  that  th^  plaintiff  could  have 
no  remedy  at  law,  eitiier  in  his  own  name,  Or  in  the  names  of 
the  trustees  to  preserve  contingent  remainders ;  but  that  the  only 
posfflble  remedy  was  in  a  court  of  equity.  This  made  it 
necessary  for  the  Court  to  proceed  vrith  great  deliberation  befive 
a  decision  was  made,  which  will  be  the  first  precedent,  after  the 
invention  of  trustees  to  preserve  contingent  remainders. 

In  order  to  determine  whether  the  plaintiff  was  entitled  to  re- 
lief, it  would  be  necessary  to  take  several  matters  into  eonnd- 
eration ;  to  lay  down  some  that  were  plain,  and  to  clear  and 
establish  others,  that  appeared  more  doubtful. 

First,  That  the  stripping  this  estate  of  the  timber  was  a 
wrongful  act,  was  clear  from  the  nature  of  the  limitations.     THle 
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plaintiff's  father  was  only  tenant  for  y^ars,  punishable  for  wilful 
waste,  and  had  no  present  right  to,  or  interest  in  the  timber, 
other  than  the  mast  and  shade,  and  necessary  botes.  The  de- 
fendant's father  had  no  present  right,  to  cut  it  down,  but  in  his 
turn  according  to  the  order  of  limitation.  It  was  true,  the  in- 
heritance was  vested  in  him,  subject  to  open  and  let  in  the  con- 
tingent remainder,  when  a  son  should  come  in  esse  ;  and,  in  that 
quality,  the  timber  part  of  the  inheritance  was  vested  in  him  ; 
but  he  had  no  present  right  to  take  and  use  it  The  trustees, 
who  were  seised  of  the  freehold,  might  have  restrained  him  by 
injunction  ;  and  the  plaintiff's  father  might  have  brought  an  ac- 
tion of  trespass  against  him  for  his  entry  and  tortious  act.  Fur- 
ther, it  was  the  ♦duty  of  the  plaintiff's  father  so  to  have  done,  *  *®* 
not  only  in  respect  of  the  trespass  upon  himself,  which  he  might 
have  waived,  but  in  respect  of  the  privity  which  was  in  expec- 
tancy between  the  tenant  for  years  and  the  contingent  remainder- 
man, when  he  should  come  in  esse  ;  for  between  the  tenant  for 
years  and  the  lessor,  or  the  remainder-man  of  the.  inheritance, 
there  was  a  privity  :  and  before  the  statute  of  qma  empteres 
terrarumy  a  tenure  arose,  and  this  made,  a  tenant  for  years  a 
kind  of  fiduciary  for  the  lessor,  or  the  remainder-man,  who 
stood  in  his  place.  As  this  act  was  wrongful  both  in  the  plain- 
tiff's father  and  Sir  J.  H.  Cotton,  so  this  wrong  was  committed 
collusively  between  them  ;  and  it  was  plain  and  self-evident, 
that  this  wrongful  collusive  transaction  had  turned  to  the  loss  and 
damage  of  the  plaintiff.  * 

The  next  inquiry  w^s,  whether  the  plaintiff  was  entitled  to 
any  remedy  in  Chancery  upon  the  principles  of  equity.  At  law^ 
it  was  adnutted,  he  could  have  none.  And  it  must  be  admitted 
further,  that  if  the  limitation  to  trustees  to  preserve  contingent 
remainders  had  been  out  of  the  CQse,  he  would  have  had  none  in 
equity.  Indeed,  as  the  plaintiff's  father  was  only  tenant  for 
years,  if  th^e  had  not  been  such  a  limitation  to  the  trustees,  all^ 
the  contingent  remainders  would  have  been  void,  for  want  of  an 
estate  of  freehold  to  support  them  ;  and  Sir  J.  H.  Cotton  would 
have.had  the  immediate  freehold,  as  well  as  the  inheritance  in 
him,  which  would  have  given  him  a  clear  right.  But  if  the 
plaintiff's  father  had  been  tenant  for  life,  and  there  had  been  no 
such  t  limitation  to  the  trustees,  the  plaintiff  would  even  then 
have  been  entitled  to  no  remedy,  because  his  whole  use  in  the 
land,  whilst  it  remained  in  contingency,  would  have  been  hi  the 
power  of  the  tenant  for  Ufe  to  bar,  by  fine,  *fipoffment,  or  sur-  ♦  59^ 
render  to  the  remainder-man  vested  :  and  there  could  have  been 
no  pretence  for  this  Court  to  interpose,  to  preserve  or  restore 
to  him  part  of  that  inheritance,  the  whole  of  which  was  in  t^ 
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power  of  tlie  tenant  for  life ;  therefore,  the  stress  and  foundatioa 
of  the  plaintiff's  equity  depends  entirely  upon  the  estate  Untttoi 
to  the  trustees  to  preserve  contingent  uses,  and  the  consequenocf 
from  thence.  And,  in  order  to  determme  concerning  the  fiuoe 
and  operation  of  this,  in  the  present  case  I  will  consider, 

1st,  What  is  the  intention  and  use  of  creating  limkations  to 
trustees  for  preserving  contingent  remainders* 

2dly,  What  estate  such  trustees  take  in  point  of  law,  and 
what  actions  they  may  maintain  at  common  law. 

Sdly,  What  is  the  nature  and  extent  of  this  trust  in  equity, 
and  what  remedy  they  may  pursue  in  this  Court 

4thly,  How  far,  and  in  what  cases,  such  trustees  may  lie 
charged  in  equity  for  a  breach  of  trust,  or  any  other  person  be 
affected  by  their  acts,  or  laches,  in  breach  of  their  trust 

1st.  The  intention  of  limitations  to  trustees  to  preserve  cobl" 
tingent  uses,  took  its  rise  from  the  determination  of  two  great 
cases,  reported  by  Lord  Coke  in  his  first  volume ;  Chudkigh's 
case,  Hil.  31  Eliz.,  and  Archer's  case,  Mich.  S9  Ei&z.; 
though  it  was  several  years  after  those  resolutions,  before  that 
light  was  struck  out;  and  it  was  not  brought  into  practice 
amongst  conveyancers  till  the  time  of  the  usurpation,  wbeii« 
probably,  the  providing  against  forfeitures,  for  what  was  dien 
called  treason  and  delinquency,  was  an  additional  motive  to  it 
*  400  «-Let  us  see,  then,  what  were  the  chasms  and  defects  which 

wanted  to  be  filled  up  and  remedied  in  consequence  of  tiiose 
two  judgments. 

llie  grand  dispute  in  Chudleigh's  case  was  concerning  tiie 
power  of  feoffees  to  uses,  created  since  the  statute  of  87  Hen. 
TIIL  c.  10.,  to  destroy  contingent  uses  by  fine  or  feoffinen^ 
before  the  contingent  use  came  into  being. 

In  order  to  determine  this,  the  Judges  enticed  into  very 
fined  and  speculative  resonings,  .  some  of  which  (I  speak  it 
reverence)  are  not  very  easy  to  com}Nrehend. 

They  all  agreed,  that  where  there  is  a  conveyance  to  uses 
to  the  use  of  the  father  for  life,  remainder,  to  his  first  and  every 
other,  son  in  tail,  with  remainders  over ;  in  aH  those  cases,  no 
estate  at  all  is  left  in  the  feoffees,  but  the  whole  ^estate  is  <le- 
vested  and  drawn  out  of  them  by  the  statute  of  uses. 

But  then  came  the  question  respecting  the  contingent  uses  to 
the  sons  not  m  esse.  On  the  one  side,  tfaoi^h  tiiey  afhnitfirf 
tiiere  was  no  estate  left  in  the  feoflbes,  yet  they  said  there  was 
a  $cinUUa  juris,  a  power  ol  entry  to  preserve  the  contii^ent 
uses,  if,  by  reason  of  disseisin,  or  disturbance  of  the  est^e, 
there  should  be  occasion  ;  for,  gay  they^  no  use  can  be  ezeculed 
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by  the  statute,  unless  there  be  a  person  seised  to  the  use»  and 
also  a  cestui  que  use.  And  if  any  disseisin  or  disturbance  of  the 
estate  should,  happen,  the  right  to  the  use  cimnot  be  executed 
within  the  statute  ;  therefore,  lest  these  contii^nt  uses  should 
be  destroyed,  and  not  executed,  there  must,  by  construction  of 
the  statute,  be  such  a  power  of  entry  left  in  the  feoffees  and  their 
heirs. 

♦This  was  the  opinion  of  the  greatest  part  of  the  judges.  *  401 

Others  of  the  Judges  were  of  opinion,  that  there  was  not  onljy  ante,  c.  6. 
no  estate  left  in  the  feoffees,  but  no  power  or  right  to  enter,  nor  '  ^^* 
any  thing  to  do  with  the  land,  but  that  they  were  at  first  only 
conduit  ppes,  and  the  estate  that  was  in  them,  was,  by  the  stat- 
ute, wholly  transferred  to  serve  the  uses  which  were  in  esee^  with 
a  pregnancy  and  prospect  to  the  contingent  remainders,  if  they 
should  arise  in  due  time. 

It  must  be  observed,  that  one  thing  which  weighed  much  with 
the  majority  of  the  Judges  to  be  of  opinion  for  leaving  a  right  of 
entry  in  the  feoffees  to  preserve  the  contingent  uses,  was,  tln^r 
fear  of  perpetuities,  and  of  having  contingent  estates  by  way  of 
use  in  persons  not  m  esse,  if  they  should  not  be  destroyable  by 
the  feoffees  ;  fyr  this  doctrine,  as  it  left  it  in  the  power  of  the  ' 
feoffees  to  preserve  the  contingent  uses,  so  it  put  it  into  their 
power  to  destroy  them,  if  they  pleased. 

The  reason  of  which  was,  that,  at  the  time,  the  law  was  not 
fettled  that  the  destruction  of  die  particular  estate  by  the  feoff- 
ment, or  conveyance  of  the  cestuique  use  for  life,  before  ttie  con- 
tingent remainders  became  vested,  was  a  destruction  of  the  con- 
tingent remainders  :  but  afterwards  came  Archer's  case,  In 
which  case  this  point  was  solemnly  settled,  and  ihey  were  re* 
lieved  from  their  apprehensions  ;  for  though  Archer's  case  is 
placed  in  the  r^orts  before  Chudleigh's  case,  it  was  not  deter« 
mined  until  some  years  afterwards. 

The  clearest  summary  of  the  reasoning  in  those  cases,  is  stat* 
ed  by  Mr.  Pollexfen,  in  his  argument  of  the  case  of  Hales  agamst 
Risley,  in  Pollexfen,  S86  ;  from  whence  I  have  taken  it.  ^®® 

*From  this  deduction,  you  will  see  what  were  the  chasms  and 
defects  to  be  supplied. 

Here  was,  then,  understood  to  be  a  power  in  the  general 
feoffees  to  uses,  either  to  preserve  or  destroy  those  uses,  ad  UbU 
turn  ;  and  here  was  a  power  in  the  cestuique  use  for  life  to  de- 
stroy them. 

How  were  those  defects  to  be  supplied  and  filled  up  1  By  vestp- 
ing  a  Unutation  in  certain  trustees  eo  nomiiie,  upon  an  ex- 
press trust  to  support  them.  But  how  to  support  them  )  By 
preserving  the  whole  inheritance  to  come  entire  to  the  ceittii^tK 
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use  in  contingency,  in  like  manner  as  trustees  to  uses  ougrbt  t« 
do  before  the  statute  of  uses,  \¥hen  they  were  but  trusts  to  be  exe- 
cuted in  this  Court.  And,  as  things  then  stood,  such  trusteef^ 
having  the  whole  legal  estate,  might  and  ought  to  preserve  the 
entire  inheritance,  whether  consisting  of  the  lands,  niinefl,  or 
timber,  for  the  benefit  of  all  the  ctstvique  trusts  in  remainder, 
either  vested  or  contingent 

Secondly,  Consider,  in  the  next  place,  what  such  trustees 
take  in  point  of  law,  and  what  actions  they  may  maintain  at 
common  law. 

It  hath  formerly  been  attempted  to  be  brought  m  que^on, 
whether,  upon  such  a  limitation  to  trustees,  after  a  prior  limita* 
tion  for  life,  they  took  any  estate  at  all  in  the  land,  or  only  a 
right  of  entry  on  the  forfeiture,  or  surrender  of  the  first  tenant 
for  life,  by  reason  that  the  limitation  being  only  during  his  life, 
could  not  commence  or  take  effect  after  his  death. 

But  this  was  soon  settled  on  the  authority  of  Cholmondelej's 
case,  2  Coke,  5  a.  where  it  is  held,  that  if  there  is  a  lease  to  A. 
for  life,  remainder  to  another  during  the  life  of  A.,  this  is  a 
good  remainder ;  for,  by  possibility,  the  remainder  may  take 
effect  in  case  a  tenant  for  Bfe  makes  a  feofiment  in  fee,  or  cook' 
f  403  mits  *any  other  forfeiture  ;  and  so  in  the  Book  41  £.  IIL 
Fitzh.  Title  Waste^  83. ;  and  this  is  followed  by  the  late  case 
of  Duncomb  against  Duncomb,  Hil.  7  Wm.  III.  C.  B.  3  Lev. 
437.,  which  was  one' of  the  fir^t  cases  wherein  the  operation  of 
such  limitation  to  trustees  to  preserve  contingent  uses  came  into 
question. 

If  this  be  so,  upon  such  a  limitation,  after  a  prior  estate  for 
life,  it  holds  much  more  strongly  when  limited  after  a  piior  es> 
tate  for  years  only,  determinable  on  the  life  of  the  6at  tenant ; 
because,  in  the  last  case,  it  comes  the  first  estate  of  freehold  to 
the  trustees,  as  was  rightly  reasoned  by  Lord  Chief  Justice 

MsJ  ^^'  ^'    ^^^'  ^  ^^^  ^^^  ^^  ^^^^  ^-  Dormer  and  Parkhurst. 

It  is  plain,  therefore,  that  these  trustees  had  the  imme^te 
freehold  in  them,  an  estate  jpur  autre  tne;  and  at  la^  they  alone 
could  maintain  or  defend  any  action  concerning -the  freehold. 

If  a  disseisin  was  committed,  they  must  bring  the  assize, 
and  they  fliust  defend  in  all  pracy^es  ;  for  the  possession  of  the 
tenant  for  years  was,  in  law,  their  possession  :  for  this  rea« 
son,  they  had  in  law  an  interest  in  the  timber  ,•  not  indeed  to 
cut  down  or  destroy,  but  m  respect  of  the  enjoyment  by  dicir 
tenant  for  years,  and  of  the  expectancy  of  its  coming  into  their 
actual  possession  by  the  determination  of  his  estate,  as  part  of 
their  fireebold. 
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Notwithstanding -all  this,  it  is  certain  that  they  could  rnain* 
tain  no  action  of  waste  :  the  reason  of  which  is,  that  the  com- 
mon law  gave  the  prohibition  of  waste  only  to  an  owner  of  the 
inheritance ;  and  the  statute  of  Gloucester  gave  the  writ  of 
waste  to  the  same  persons.  But  in  this  respect,  such  trustees 
are  in  no  other  condition  than  all  other  remainder*men  for  life. 

^Thirdly,  Consider,  in  the  next  place,  what  is  the  nature  and  *  494 

extent  of  their  trust  in  equity,  and  what  remedies  they  may  pur- 
sue in  this  Court. 

And  I  hold  it  to  be  agreeable  to  natural  justice,  and  in  sup* 
port  of  right,  to  construe  their  trust  in  the  most  liberal  man- 
ner. In  the  case  of  Mansell  against  ManseU,  which  must  be 
more  particularly  mentioned  by  and  by,  it  was  expressly  laid 
down  by  Lord  Raymond,  as  I  took  it  from  his  own  mouth : 
*'  It  is  only  positive  law,  that  tenant  for  life  may  destroy  con- 
tingent remainders,  and  therefore  it  was '  a  very  considerable 
invention  to  create  these  trusts  to  preserve  them ;  they  are  the 
creature  of  the  Court,  and  probably  under  its  direction  and  con- 
trol." 

The  first  trust  is  declared  to  preserve  the  contingent  estates 
therein-after  limited.  How  to  preserve  themi  To  preserve 
the  inheritance  as*  entire  as  possible,  to  go  according  to  the  suc- 
cession established  by  Ihe  testator  ;  which  inheritance  consists 
of  the  land,  timber  and  mines,  and  cannot  be  preserved  entire 
without  preserving  ail  three.-  In  many  estates,  the  timber  is 
the  most  valuble  part ;  in  more,  the  mines  ;  and  the  destruc- 
tion of  one,  or  the  exhausting  of  the  other,  might  take  away  or 
^  an  alienation  of  the  best  part  of  the  inheritance. 

But  it  hath  been  objected,  that  this  relates  only  to  tKe  pres- 
ervation of  the  legal  estate  of  the  use,  and  not  to  the  timber  or 
mines,  because  the  estate  of  the  trustees  cannot  support  any  ac- 
tion of  waste'. 

This  might,  in  many  mstances,  be  to  preserve  the  shell,  with- 
out the  kernel :  and  brings  it  to  the  question,  what  remedies 
they  may,  in  virtue  of  this  trust,  pursue  in  th^  Court. 

These  trusts  are  equally  declared,  to  make  entries  and  bring 
actions,  as  the  case  shall  require.     Here  it  'is  expressly  to  do  *    i05 

aD  and  eveiy  such  lawful  act  and  actg,  by  entry  or  otherwise, 
as  shall  be  requisite  for  that  purpose  imd  end. 

But  whether  the  expression  be  the  one  or  the  other,  it  comes« 
to  the  same  thhig,  and  comprehends  all  remedies  both  in  law 
and  equity.     For  the  course  of  equity  is  a  part  of  the  constitu- 
tion of  the  law  and  judicial  proceedings  in  this  kingdom. 

Therefore^  if  after  a  forfeiture  committed,  and  an  entry  made 
ft>r  that  forfeiture,  such  trustees  wanted  any  assistance  of  a 
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eourt  of  equity  in  support  of  their  trust,  and  not  to  bieak  in  up- 
on the  right  of  the  tenant  for  life,  to  receive  the  rents  and  |»o- 
fits,  (iiey  m^ht  undoubtedly,  by  force  of  this  trust,  have  tfaeir 
remedy  here. 

As  they  may  do  this,  I  am  dearly  of  opinion,  that  tbey^  may 
bring  a  bill  for  an  injunction  to  stay  waste,  although  no  prece- 
dent  in  point  is  produced  for  it. 

In  the  present  case,  they  were  remainder-men  pur  wuUr  tk^ 
and  immediate  owners  of  the  freehold  in  law.  In  the  case  of 
Dayrell  against  Champneys,  1  Ab.  of  Cases  m  Equity,  400,  a 
remainder-man  for  life  was  admitted  to  maintain  such  a  h3^ 
without  making  the  owner  of  the  inheritance  a  party  ;  and  al- 
though it  was  observed  upon  that  case  by  Mr.  Claric^  that  ap- 
pears by  the  state  of  it  in  the  book,  that  the  plaintiff  had  the  fiist 
remainder  in  tsdl  vested,  yet  that  doth  not  appear  by  die  rent- 
als of  this  decretal  order  ;  and  if  it  hs^,  the  objection  could  not 
have  been. made. 

If  the  trustees  could  do  this  as  remainder-men  of  the  legal  es- 
tate pwr  aultre  w^  sUrely  their  trust,  which  "affects  tfaeir  con- 
science, and,  according  to  Lord  Raymond's  opinion^  makes  them 
*  406         creatures  of  this  *  Court,  would  not  make  their  case  the  weaker 
here. 

But  the  books  go  further,  and  say,  a  bill  may  be  broqght  for 
an  injunction  to  stay  waste,  on  behalf  of  an  infant  en  vetUn  m 
mere.  And  so  is  Musgrave  agamst  Patry,  2  Vem.  710.  wUcb 
is  liable  to  much  more  difficulty  ;  for  that  must,  be  as  amktu  oi- 
rtce,  on  the  unborn  child's  behalf. 

I  therefore  hold  most  clearly,  that  the  *  trustees  might  hart 
brought  such  a  bill,  and  obtained  an  injunction  to  stay  ibk 
waste,  both  against  the  plaintiff's  iieither,  and  the  late  Sir  John 
Hind  Cotton. 

Pursue  this  then  into  its  necessary  consequences. 

Suppose,  afiter  such  an  mjunction  granted,  the.  timber  bad 
been  felled.  This  had  Jbeen  a  contempt  of  the  Court,  and  the 
contemnor  must  have  stood  committed. 

Then  arises  the  question  which.  Mr.  Solicitor  General  f  ^^ 
properly  put  m  his  argument : — On  what  terms  should  tbey  be 
discharged  ?  This  Court  eould  not  have  fined  diem ;  therefiwe, 
certainly,  only  on  the  tenns  of  maldng  satis&ction.  That  safis- 
.faction  could  not  have  been  by  setting  up  the  trees  agdn,  end 
therefore  it  must  have  been  by  paying  the  vidue.  Who  must 
have  had  that  value  1  Not  the  tenant  for  years,  for  he  bad  no 
pretence  to  it ;  nor  ihe  remote  remainder-man  in  fee,  for  be  had 
no  right  to  take  it :  and  this  would  have  been  to  reward 

t  Afterwards  Lord  Mansfield,  C.  J. 
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both  for  their  contempt  and  coUnsion.  The  consequence  is,  it 
xniist  have  been  laid  up  and  secured  to  attend  the  contingent  us<^ 
ea  :  -without  this,  justice  could  not  have  been  done. 

^Fourthly,  It  comes  nejct  to  be  considered,  how  far  and  in         *  407 
what  cases  such  trustees  may  be  charged  in  equity  with  a 
breach  of  trust,  or  any  other  person  may  be  affected  by  their 
act,  or  laches,  in  breach  of  trust. 

Notwithstan  ding  the  saying  of  Mr.  PoIIexfen,  arguendo  at 
iibe  bar  (Poll.  250.)  **  that  trustees  to  preserve  contingent  re- 
mainders were  never  punished  in  equity  when  they  broke  their 
trust,'*  (which,  by  the  way,  is  a  kind  of  contradiction  in  terms,) 
diat  is  now  exploded,  and  settled  to  the  satisfaction  of  mankind 
to  be  otherwise. 

It  was  first  broken  in  upon  by  Lord  Harcourt,  in  the  case  of  ^*<^*  ^^' 
Pye  and  Gorges,  Mich.  1710,  where  he  declared,  that  "  when  ip,' Wmi. 
such  trustees  were  appointed,  whether  by  marriage  settlement  ^?'.  ^^ 
or  will,  and  they,  before  the  birth  Of  a  son,  joined  in  a  Conveyance 
to  destroy  the  contingent  remainders,  this  was  a  plain  breach  of 
trust ;  and  the  persons  taking  under  such  a  conveyance,  if  vol- 
untary, or  having  notice,  should  be  liable  to  the  same  trusts ;" 
and  he  said,  if  there  was  no  precedent  in  the  case,  he  would  make 
one. 

Then  came  Tipping  agwist  Pigot,  in  Mich.   1711,  before  the  lEq*  Cat. 
same  Lord  Chancellor,  and  he  adhered  to  the  same  doctrine,  and  Gn^.^! 
said,  it  would  be  daiigerous  for  such  trustees  themselves  to  make  Rtp.  34.. 
the  experiment    Thus  it  stood,  till  the  great  case  of.Mansell 
against  Mansell,  which  was  first  decreed  by  Sir  Joseph  Jekyll>  *^-  Wnw. 
at  the  Rolls,  in  January  1731  ;  and  afterwards  by  Lord  Kbg,  2  Eq.  Ca« 
assisted  by  Lord  Raymond  and  Lord  Chief  Baron  Reynolds,  Al>'«  '^^'^- 
ISth  I>ecembei^l73S. 

Here  it  was  first  solenlhly  settled,  by  the  concurrtot  opinion 
of  all  those  great  men,  that  the  trustees  themselves  shall  be  lia- 
ble,* in  equity,- to  make  satis&ction  for  such  a  breach  of  trust; 
and  akO)  that  a  *  voluntary  alienee,  or  a  purchaser  for  a  valua-  ^  ^08 

ble  consideration,  with  notice  of  the  truEtt,  shall  be  decreed  in 
equity  to  restore  the  estate ;  and  in  that  case  it  was  decreed  ac- 
cordingly. 

Thu^  it  stands  determined,  that  for  a  breach  of  trust  in  alien- 
ing the  inheritance,  the  trustees  are  liable,  and  other  persons  are 
affected  by  their  act  done  in  breach  of  this  trust. 

On  this  1  build*  Suppose  these  trustees  had  consented  to  the 
felling  and  sale  of  the  timber  ;  had  joined  with  Mr.  Garth  and 
Sir  John  Hind  Cotton  in  the  articles,  and  expressly  covenanted, 
that  they  would  bring  no  bill  for  an  injunction ;  would  the  trus- 
tees in  that  case  have  been  liable  ?  Clearly  so ;  for  it  was  agree* 
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ing  to  alien  part  of  the  inheritance  ;  and  it  plainly  follows  fiDom 
the  piinciple  on  which  the  Court  founded  itself  in  Mansdl 
against  Mansell.  Lord  Raymond  said,  **It  was  strange,  in 
natural  reason,  to  say,  that  where  a  man  hath  created  a  trost  to 
preserre  his  estate,  the  trustees  may  break  that  trust,  and  gife 
away  the  estate  with  impunity ;  and  that  there  wanted  no  par- 
ticular precedent  for  it,  because  it  is  founded  on  all  the  general 
rules  of  trust" 

If  the  trustees  had  joined  in  the  articles  thus  to  break  their 
trust,  would  Mr.  Garth  the  father,  or  the  late  Sir  John  Htnd 
Cotton,  have  been  a£fected  by  this  express  act,  done  m  breach 
of  their  trust?  This,  to  me,  is  also  as  clear;  for  then  they 
would  have  had  notice  of  this  breach  of  trust,  and  have  reaped 
the  benefits  of  it,  which  is  expressly  within  the  rule  of  ManseH 
against  Mansell.  And  here  1  cannot  help  repeating  some  re- 
markable words  of  Lord  King,  who  was  not  disposed  to  smfSfy 
the  jurisdiction  of  this  Court  ^^  If  it  is,"  said  his  Lordsiup^ 
*  409  "  a  breach  of  ♦trust,  and  the  trustees  convey  the-  estate  over,  a 

court  of  equity  is  not  to  sit  still  and  let  others  profit  by  the 
spoil." 

Tfaib  position  is  very  apposite  to  the  present  case ;  all  die 
difference  is,  that  here  is  no  positive  act  of  the  trustees,  hot  only 
a  laches,  or  neglect  in  not  performing  their  trust,  and  brining  a 
bffl  for  an  injunction  to  stop  this  waste. 

This  may  excuse  the  trustees,  if  they  had  no  notice  of  the 
scheme,  or  attempt  to  strip  the  estate  of  the  timber ;  bat  bow 
will  it  excuse  the  others,  who,  as  Lord  Sang  expressed  it,  have 
profited  by  the  spoil  1  By  no  means. 

*^  In  all  cases  of  alienations,  the  alienees  are  not  affected  mere- 
ly by  the  act  of  the  trustees,  but  by  notice  of  the  trust ;  and 
here  all  parties  had  actual  notice  of  th#  will,  clidm  under  it,  and 
have  expressly  recited  it  in  their  articles :  therefore,  la  this 
case,'  the  actual  notice  of  the  trust  operates  to  make  the  laches 
of  the  trustees  affect  them,  as  much  as  their  express  acts  would 
have  done  in  the  other  ;  and  it  would  be  strange  to  say,  that 
the  plaintiff's  and  defendant's  father  would  have  been  liable  for 
the  timber,  if  the  trustees  had  concurred  in  the  destruction  and 
sale  of  it ;  but  shall  be  in  a  better  condition,  because  they  did 
not  What  is  the  justice  that  results  from  hence,  but  restitih 
tion  1  Just  as  in  the  case  of  an  alienation  with  notice,  the  jus* 
tice  would  have  been  n  reconveyance.  Indeed  it  plainly  follows, 
by  analogy,  from  thence. 

Suppose  an  estate,  with  valuable  mines  in  it  unopened,  set* 
tied  in  this  manner,  and  the  trustees  to  preserve  contiAgent  re- 
mainders had  joinded  in  an  alienation  with  notice  :  afterwards 
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such  a  purchaser,  with  notice,  opens  the  mines,  and  exhausts 
them,  ^putting  a  great  sum  of  money  into  his  pocket :  then  a  *  410 

son  is  bom,  who  is  tenant  in  tail :  the  tenant  for  life  dies,  and 
the  son  brings  a  bill  for  a  reconveyance.  If,  according  to  the 
authority  of  Mansell  against  Mansell,  the  Court  had  decreed  a 
reconveyance,  would  the  justice  have  been  complete  without  de- 
creeing satisfaction  for  so  much  of  the  inheritance  as  was  car* 
ried  off,  by  exhausting  the  mines  ?  Clearly  not.  It  would  be  a 
necessary  unavoidable  consequence  of  equity,  that  satisfaction 
must  be  made  to  the  owner  of  the  inheritance.  And  yet  this  is 
liable  to  the  same  objections  as  have  been  made  in  the  present 
case  at  the  bar.  It  was  done  at  the  time  when  the  contingent 
remainder*man  had  neither  jus  in  re  nor  jtu  ad  rem^  before  he 
was  in  rerum  natura ;  and  no  wrong  can  be  done  to  a  person 
non-existent.  But  these  are  colourable  objections  only  :  for,  if 
equity  ought  to  wait,  and  expect  the  vesting  of  the  estate  for  hjB  * 

benefit,  and  restore  him  that  estate,  it  ought  to  do  it  completely. 

I  have  chosen  to  go  through  the  general  reasoning,  (which 
hath,  upon  the  maturest  consideration,  convinced  me,  thatth^ 
plaintiff  ought  to  be  relieved  in  this  Court,)  before  I  state  the  ob- 
jections made  on  the  part  of  the  defendant ;  the  rather,  because 
the  clearest  answer  to  these  objections  will  arise  from  the  right 
application  of  that  reasoning. 

First  objection. — That  the  interposition  and  allowance  of  trus* 
tees  to  preserve  contingent  remainders,  was  not  intended,  nor 
has  been  suffered,  to  alter  the  legal  rights  of  the  tenants  for  life, 
and  the  first  remainder-man  of  the .  inheritance  vested,  either  in 
respect  of  the  timber,  or  other  property  of,  or  powers  over,  the 
estate.  '. 

*  Answer.— This  objection  assumes  too  much;  for  I  have  *  412 
already  proved,  and  it  is  demonstrable^  that  the  very  intention 
of  interposing  this  new  invented  limitation,  was  to  alter  and 
abridge  the  legal  rights,^  both  of  the  tenant  for  life  and  the  first 
remainder-man  vested  ;  to  abridge  the  legal  right  of  the  former 
to  defeat  and  destroy  the  contingent  use  of  the  inheritance, 
whilst  it  remains  contingent  and  eventual ;  to  abridge  the  legal 
right  of  the  latter  to  destroy  it,  by  accepting  a  surrender  of  the 
estate  for  life  ;  all  which  are  as  much  legal  powers,  as  the  cut> 
ting  down  of  tiihber,  or  the  openmg  or  dig^g  of  mines. 

I  admit  the  instance  which  was  put,  that  if  (where  there  iii  7%^  ^'  ^ 
tenant  for  life,  or  for  years,  subject  to  waste)  timber  is  blown 
down  by  accident,  or  cut  down  by  the  tort  of  a  stranger,  or  of 
the  tenant  for  life  alone,  the  owner  of  the  first  remainder  of  in« 
heritance  vested,  shall  have  the  benefit  of  it ;  so  was  the  c«9e 

Tot.  IL  81 


S80  TUU  XVI;  Remainder.  Ch.  m  $  26i 

of  the  timber  blown  down  on  the  late  Duke  of  Newcastle's  ei- 
tate,  and  the  case  of  Whitfield  against  Bewit»  2  P.  Wms.  24G : 
but  the  ascertmningofthe  ground  of  these  resolutions,  is  suf- 
ficient to  distinguish  them  from  the  present  case. 

The  common  law  doth  not»  nor  can  consider  contingent  uses 
as  having  existence  till  they  happen ;  therefore,  according  to 
Lewis  Bowles's  case,  1 1  Co.  79,  and  Udall  against  Udall,  Al- 
leyn  81,  an  estate  in  contingency  \s  as  no  estate,  till  the  contin* 
gency  happens.  And  when  the  trees  are  severed,  the  property 
must  vest  immediately  in  somebody,  and  Uiat  con  (Hily  be  in  the 
first  remainder-man  of  inheritance  vested ;  and,  on  the  founda- 
tion of  that  property,  he  may  maintiun  trover  for  them. 

This  is  his  right  at  law ;  and  there  is,  in  the  cases  put  of 
^  41 2  trees  fallen  by  accident,  or  merely  by  the  *  wrongful  act  of  a 

stranger,  or  of  the  tenant  for  life,  no  ground  of  equity  to  take 
it  from  him. 

But  here  comes  in  the  force  and  operation  of  the  collunoa 
in  this  ^case.  This  destruction  being  made  by  contrivanceand 
collusion  with  the  remainder-man,  and  affecting  bis  conscience, 
obliges  this  Court  to  pursue  its  known  mazimSy  in  laying  hold 
of  it,  either  by  restraining  the  act  before  it  be  completed,  or  {de- 
creeing satisfaction  for  it  afterwards.  For  in  all  cases  where  a 
legal  right  is  acquired  or  exercised  by  fraud  or  coHusion,  con-, 
trary  to  conscience,  it  is  the  office  of  this  Court  to  en|oi]i  i^  or 
decree  a  compensation. 

Second  objection. — ^Thatthe  relief  soi^ht  by  the  biD  is  con- 
trary to  all  the  rules  of  law,  which  allows  no .  remedy  for  waste 
tp  any  person,  who  hath  not  an  immediate  reveraon  or  remain- 
der of  inheritance  vested  at  the  time  of  the  waste,  committed. 

Answer. — This  is  true  in  general,  though  it  adadts  of  saane 
exceptions,  even  at  common  law.  But  if  it  were  true  at  com* 
mon  law,  in  the  latitude  with  which  it  was  laid  down,  it  would 
not  govern  this  case,  which  depends  upon  principles  of  equity, 
arising  from  the  coQusion  and  covin  between  the  tenant  for  years 
and  the  renK)te  remainder-man  ;  which  is  an  established  ground 
of  relief  in  this  Courts  even  beyond,  and  sometimes  contrary 
to,  the  rules  of  law. 

However^  as  I  always  incline  to  adhere,  as  near  as  justice 
will  admit,  to  the  rule  eqiniae  sequUvr  legem^  I  wSl  endeavoor 
to  show  how  fiir  the  opinion  I  have  given  coincides  with,  and  k 
supported  by,  the  reason  of  some  cases  concerning  waste* 

It  is  clear,  that  when  there  is  tenant  for  life  with  remaiBder 
for  life,  remainder  over  in  fee  or  tail,  and  tenant  for  life  com- 
mits waste,  the  remainder-man  in^  fee,  or  in  tail,   can  have 
•  418         no  action  of  waste*    The  ^reason  is,  because  the  plaintiff  in 
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the  action  must  recover  the  place  wasted,  and  that  would  be  an 
injastice  to  the  remainder  for  life,  which  is  not  forfeited  ;  and 
if  it  shoidd  be  recovered  by  the  owner  of  the  inheritance  (be- 
ing under  a  limitation  of  the  party,)  it  would  never  go  back  again. 

But  notwithstanding  that,  he  may  have  another  action  of  tro- 
ver for  the  trees,  and  therein  recover  satisfaction  for  the  wrong 
done  to  the  inheritance  ;  nay,  in  case  the  remainder-man  for  life 
dies,  living  the  remainder-man  of  the  inheritance,  he  may  then 
bring  an  action  of  waste  for  the  wast»  done  during  the  continu- 
ance of  the  remainder  for  life. 

Further,  if  there  be  tenant  for  life,  with  an  immediate  remain- 
der  or  reversion  in  fee,  and  the  remainder-man  or  reversioner  in 
fee,  grants  over  his  remainder  or  reversion  to  A.  for  the  life  of  A.. 
then  the  tenant  for  life  commits  waste,  and  afterwards  the  gran- 
tor of  the  remainder  or  reversion  for  life  dies,  this  remainder-man 
or  reversioner  in  fee  may  maintain  an  action  of  waste,  though  he 
had  parted  with  his  remainder  or  reversion  for  that  time  by  his 
own  voluntary  act. ' 

All  this  appears  by  Paget's  case,  5  Co.  76  6.,  and  the  case  of 
Udall'V.  Udall ;  and  I  shall  make  a  further  use  of  it  by -and  by. 

But  such  is  the  abhorence  of  the  common  law  to  waste  and' 
destruction,  that  it  hath  extended  its  remedies,  in  some  special 
cases,  beyond  the  strict  principles  on  which  they  were  originally 
founded  ;  and  therefore,  though  it  be  requisite,  in  general,  that 
the  inheritance  should  be  vested  in  the  plaintiff  at  the  time  of  the 
waste  done,  else  he  cannot  lay  it  to  his  disherison,  yet  if  the  es-    . 
ta^e  were  out  of  him  by  wrong,  and  then  came  into  him  again^  he 
ahaU  maintain  *the  action  of  waste^    Thus,  if  the  lessee  for  life         *  414 
make  a  feoffment  in  fee  upon  condition,  the  feoffee  does  waste, 
and  afterwards  breaks  the  condition,  and  the  lessee  for  life  en- 
ters for  the  breach,  though  the  reversioner  bad  nothing  in  the  re- 
versiou  at  the  time  of  the  waste  done,  yet,  as  it  was  out  of  him 
by  tort,  when  it  is  revested,  he  shall  have  this  remedy.     Co.  Lit 
356  a. 

But  there  is  another  case  at  law,  the  reason  of  which  seems  to 
me  to  b9  more  analogous  to  the  present  case  :  as  that  of  a 
bishop,  after  the  restitution  of  temporalities  to  him  and.  his  suc- 
cessors in  right  of  his  church.  When  he  dies  during  the  va- 
cancy, the  right  is  in  the  king ;  and  when  a  new  bishop  is  in- 
vested in  the  temporalities,  the'fee  is  in  him.  Suppose,  then,  a 
tenant  for  life  or  for  years,  by  demise  of  the  predecessor,  com- 
mits waste  during  the  vacancy,  the  successor  shall  have  the  ac- 
tion for  this  waste,  thouf^  he  had  nothing  at  all  in  the  land  at 
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tbe  time  the  waste  was  don«.     Co.  Jit.  S56.     Fitzheibert^s  K. 

Br.  112. 

I  shall  be  told,  perhaps,  that  that  is  by  particular  statute, 
and  therefore  is  no  proof  of  the  reason  of  the  common  law  ;  and 
that  the  statute  of  Marlb.  ch.  29.  against  depredations  upon  the 
possessions  of  ecclenastical  persons,  gave  this  remedy  ;  and,  for 
this,  some  countenance  may  be  drawn  from  what  Fitzherbett 
says  in  the  place  cited. 

But  I  beg  leave  to  deny  this  to  be  law,  and  to  hoU^  that  that 
statute  doth  not  include  bishops,  or  their  possessions ;  and  of 
this  opinion  is  Lord  Coke,  in  his  reading  on  the  atatate  of 
Marlb.  2  Inst.  161.  His  words  are  :  ^*  This  act  extended 
only  to  abbots,  priors,  and  other  prelates  that  be  religious  and 
regular,  and  not  to  bishops  and  other  ecclesiastical  persons  *be- 
*  415  ing  secular  ;  for,  in  the  second  clause  of  this  act,   kajusmodi  reU- 

gioscrum  is  mentioned,  for  the  distinction  between  religious  and 
secular ;  and  the  reason  of  this  diversity  is,  that  the  abbots  and 
priors,  and  other  religious  persons,  are  dead  persons  in  law,  and 
have  capacity  to  have  lands  and  goods  only  for  the  use  and  bea* 
efit  of  the  house,  and  cannot  make  any  testament ;  and  therefore 
.  the  church  or  retijpous  house  is  holden  always  one,  in  respect 
whereof  the  succeeding  abbot  shall  have  an  assize  for  dissdna 
done  in  the  lifetime  of  his  predecessor,  and  an  action  of  waste  for 
waste  done  in  his  predecessor's  time  ;  but  so  shall  not  a  Insbop, 
dean,  archdeacon,  or  the  like,  who  are  ecclesiastical  persons  se- 
cular ;  because  the  church,  by  their  death  hath  an  alteration,  and 
is  not  always  one.** 

That  the  opinion  of  Lord  Coke  was,  that  '^e  action  is  not 
founded  on  the  statute  of  Marlb.  is  clear  by  other  cases;  ibrii 
bishops  were  within  the  statute,  then  they,  as  weD  as  abbots, 
might  have  an  action  of  waste,  for  waste  done,  not  in  time  (rf* 
vacancy,  but  in  their  predecessor's  time,  which,  as  to  eccleaas- 
tical  persons  regular,  is  clearly  within  the  statute ;  but  it  hath 
been  settled,  that  they  cannot  39  Edw.  IH.  15.  2  Henry  IV. 
2.  2  Roll's  Abr.  8.  24  Pla.  3,  4,  5,  6,  7.  From  hence  I  in- 
fer,  ihat  this  remedy  was  given,  not  by  particular  statute,  but 
by  the  policy  of  the  law,  which  would  not  penrnt  an  estate 
which  it  allowed  to  be  created,  and  whilst  it  was  in  gremmo  Ugh 
as  it  were,  to  be  destroyed  or  stripped,  without  giving  a  remedy 
to  punish  it,  though  by  an  extension  of  its  common  principles. 

But  still  I  must  resort  back  to  this,  that  if  there  was  not  so 

much  countenance  from  the  reason  of  some  cases  at  the  common 

^410  law  for  this  opinion,   yet  ^that  would  not  govern    this  case, 

which  depends  on  principles  of  equity ;  and  equity  hath  always 
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gone  further  to  restrain  waste  and  destniction,  than  the  common 
law  hath  done. 

Therefore,  in  the  case  already  put,  of  an  intermediate  re* 
mainder  for  life,  though  the  law  allows  no  action  of  waste,  this 
Court  sustains  a  bill  for  an  injunction ;  and  this  ab  antiquo^  ac« 
cording  to  the  case  in  Moore,  554 ;  where  Lord  Ellesmere  says,- 
he  had  seen  a  precedent  for  it  so  long  ago  as  in  the  reign  of 
Rich.  2.,  1  Roll's  Abr.  377.  1  Vem.  23.  and  many  cases  in 
practice. 

And  although  the  tenant  in  tail,  after  possibility  of  issue  ex- 
tinct, is  at  law  dispunishable  for  waste,  by  reason  of  the  inher- 
itance, which  was  once  in  him,  yet  Lord  Chancellor  Nottingham 
was  clearly  of  opinion,  to  grant  an  injunction  to  restrain  a  ten- 
ant in  tail  from  committing  waste  in  timber  which  grew  for  the 
ornament  of  a  mansion-house,  Abraham  v.  Bubb,  2  Vem.  53  ; 
and  2  Showei",  69,  In  the  same  book,  there  is  the  like  case  be>- 
fore  Sir  John  Trevor,  M.  R.,  2  Freeman,  278  ;  and  this  hath 
been  followed  since  by  several  cases  of  tenant  for  life  without 
impeachment  of  waste  generally,  who  have  attempted  to  pull  * 

down  a  mansion-house,  or  to  cut  down  timber  growing  for  shel- 
ter, or  ornament  of  the  mansion-house,  o 

But  this  court  hath  gone  still  further  ;  and,  in  the  case  of 
Abraham  v.  Bubb,  Lord  Nottingham  cites  the  case  of  a  Lady 
Evelyn,  where  there  was  tenant  for  life,  remainder  to  the  first 
son  for  life,  without  impeachment  of  waste,  with  remainders  . 
over  ;  and  the  first  son,  by  leave  of  the  lessee  of  the  tenant  for 
life,  came  upon  the  land,  and  felled  timber,  which  was  not  un- 
der the  description  of  trees  growing  for  shelter  or  ornament ; 
and  this  Court  granted  an  injunction  *  against  him,  though  no  *  417 

action  whatsoever  could  be  maintmned  at  law  :  and,  upon  the . 
same  ground,  I  did  the  like  in  the  case  of  Fleming  against  the 
late  Bishop  of  Carlisle,  and  others.  There  the  Bishop  was  ten- 
ant for  life,  remainder  to  his  eldest  son  for  life,  without  impeach- 
ment of  waste,  with  remainder  over  in  fbe.  The  eldest  son,  by 
permission  of  the  Bishop,  entered,  and  began  to  cut  down  the 
timber  ;  and  the  reversioner  in  fee  brought  a  bill  for  an  injunc- 
tion ;  and  I  granted  it,  because  he  was  not  to  be  allowed  to 
exercise  his  power  of  doing  waste  by  anticipation,  and  before 
the  estate  to  which  this  privilege  was  annexed  came  int  o  posses- 
ion. And  this  in  reason  comes  near  to  the  case  of  the  late 
8ir  John  Hind  Cotton's  brin^g  himself  by  collusion,  into 
possession  of  the  timber  before  his  time. 

The  case  of  Robinson  against  Lytton  went  still  further  than  |  £^c^/ 
the  common  law  ;  that  cause  was  beard  in  this  Court  the  1 2th  Abr.  2S8» 
of  December  1744  ;  there  was  a  devise  to  the  defendant  and 
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his  heirfly  and  if  he  should  die  before  his  age  of  21  jesn, 
leaving  no  issue,  then  to  the  testator's  firsts  &c.  daughters  ia 
taily  remainder  to  the  testator's  own  right  heirs  ;  but  if  the  de- 
fendant should  live  to  attun  the  age  of  21  years,  then  the  estate 
should  be  sold,  and  the  money  to  be  applied  for  the  benefit  of  the 
testator's  daughters.  The  defendant,  being  under  the  age  of 
21  years,  began  to  commit  waste,  and  the  daughters  brooght 
their  bill  in  this  case  ;  and  though  the  defendant  had  the  inher- 
itance in  him  in  point  of  law  at  the  time,  yet,  by  reBBon  of  the 
contingent  executory  limitation,  the  Court  granted  an  injuno- 
tion  ;  and  at  the  hearing  of  the  cause,  after  its  being  fully  argu- 
ed,  made  that  injunction  perpetual. 

*  418  ^Third  objection. — That  suppose  a  bill  might    bare  been 

maintained  by  the  trustees  to  support  the  contingent  remainden^ 
to  stay  this  waste  before  it  was  committed,  yet  it  wQl  not  foflow 
from  thence  that  after  that  is  over,  a  bill  diay  now  be  brcrught 
for  an  account ;  and  that  the  jurisdiction  of  this  Court  to  de- 
cree an  account  of  the  value  of  the  timber.  Is  only  incident  and 
concomitant  to  the  jurisdiction  of  granting  an  injunction. 
-^  Answer.— -It  is  true,  that  the  general  run  of  the  cases  is  at 
btfls  for  an  injunction,  because  that  is  a  preventive  suit,  and  the 
most  remedial  to  the  party  ;  but  that  affords  no  conclusive  ar- 
gument that  a  bill  for  such  an  account  cannot  be  maintained, 
without  praymg  an  injunction. 

In  support  of  this  notion,  only  one  case  was  cited,  Jesus  Col- 
3  Mk.  262.  lege  against  Bloome,  which  was  before  me  November  19,  1745. 
The  lessee  of  the  college  had,  during  his  lease,  cut  down  some 
trees,  and  taken  away  some  stones  and  materials  off  the  premi- 
ses, and  converted  them  to  his  own  use.  The  term  was  expir- 
ed, and  a  new  lease  granted  to  a  stranger.  The  college  htaugbi 
their  biU  for  an  account  and  satisfaction  of  the  waste.  A.1  Uie 
hearing  of  the  cause,  I  doubted  (amongst  other  things)  whedi- 
er  such  a  bill  in  equity  was  maintunable,  without  praying  as 
injunction  to  stay  the  waste  ;  and  it  stood  over  to  another  day, 
to  produce  precedents.  None  were  produced  ;  and  the  bill  was 
dismissed  without  costs  ;  but  the  point  wasr  not  absolutely  deter- 
mined, nor  was  that  the  only  ground  of  the  dismisaon  ;  but  1 
was  of  opinion,  that  at  the  utmost  it  was  in  the  discretion  of  As 
Court ;  and  if  the  college  had  a  right,  they  might  clearly  briag 

*  419  an  action  of  trover  at  common  law;  and  ^it  being  a  matter  of 

small  value,  I  did  not  think  fit  to  countenance  ^such  bills  in  this 
Court,  after  the  lease  expu'ed. 

This  is  widely  different  firom  the  present  case,  in  all  its  ci^ 
comstances,  and  particularly  that  It  is  admitted  that  the  plain- 
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tiff  here,  though  greatly  damnified)  can  have  no  remedy  at  law, 
which  is  a  substantial  difference. 

Fourth  objection. — But  it  was  objected  further,  that  if  such  a 
hill  for  an  account,  not  incident  to  an  injunction,  can  be  main- 
tained, yet  there  is  no  precedent  of  decreeing  the  value  of  the 
timber  to  be  secured,  and  laid  out  in  land,  for  the  benefit  of  the 
contingent  remainder-man  ;  and  this  could  not  be  done,  even 
upon  a  bill  by  trustees  to  preserve  contingent  remainders,  before 
the  waste  completed  ;  and  for  this  the  case  of  Whitfield  against 
Bewick  was  relied  on. 

Answer. — This  objection  hath  been  already  answered  in  th& 
course  of  my  argument,  and  to  that  I  mil  refer,  without  repeat- 
ing it.  The  sound  distinction  between  Ihis  case  and  that  of 
Whitfield  and  Bewick,  is  the  collusion  and  covin  between  the 
tenant  for  years  and  the  remote  remainder-man  in  fee ;  whereas 
in  that  case^  the  remote  remainder^man  in  fee  was  entirely  inno- 
cent, and  had  done  nothing  contrary  to  conscience  to  come  at 
his  legal  property  in  the  timber  when  severed  ;  but  it  was  sole* 
ly  the  tortious  sN^t  of  the  tenant  for  life  ;  and  I  think  I  have  ~ 
proved,  that  in  some  cases  of  destruction  of  contingent  remain- 
ders, or  alienations  of  part  of  the  inheritance  to  the  prejudice  of 
the  contingent  remainder-man,  such  an  account  and  compensa* 
iioB  must  be  decreed  in  order  to  obtain  adequate  justice. 

*On  this  I  rely  for  an  answer  to  that  objection.  ^i^  42(1 

Fifth  objection. — ^That  the  demand  is  made  after  a  great 
length  of  time,  and  that  ought  to  be  allowed  as  a  bar  in  this 
Court 

Answer. — ^But  though  there  is  length  of  time  in  the  case,  no 
statute  of  limitations  stands  in  the  way,  nor  is  there  any  laches^ 
to  be  imputed  to  the  plaintiff. 

It  is  true  the  articles  were  entered  into  in  1714,  and  the 
timber  was  felled  soon  after  :  but  the  plaintiff  was  not  born 
tin  May,  1724  :  his  father  lived  tUl  1727,  and  he  did  not  attain 
his  age  of  21  years  till  May  1745 ;  and  this  biQ  was  brought  in 
May  1748,  within  three  year  after  his  coming  of  age. 

As  to  the  inconvenience  objected  to  arise  from  this  length  of 
time,  how  is  that  inconvenience  greater  than  the  common  la^a 
allowing  an  action  of  waste  to  be  brought  by  a  remainder-man^ 
m  fee,  after  the  death  of  a  mesne  remainder-man  for  life,  for 
waste  done  in  his  lifetime  ?  That  life  may  have  lasted  forty, 
fifty,  or  sixty  years  afterwards ;  and  yet  this  the  law  allows. 
Besides,  in  tlus  case,  the  plaintiff  submits  to  accept  the  value  on 
the  foot  of  the  defendanf  s  answer,  which  avoids  the  difficulty  of 
account. 
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Sixth  objection. — Another  objection  hath  occurred  to  Ate  in 
considering  this  case,  which  was  not  mentioned  at  the  bar  ;  and 
that  isy  that  by  buffering  a  recovery  in  1 745,  the  plaintiff  hath 
altered  the  state  of  the  remainder  wluch  was  in  him  by  the  wiD, 
and  gained  a  new  use.  That  this  might  have  been  a  bar  to  a 
proper  action  of  waste  at  law,  for  waste  done  precedent ;  and 
by  parity  of  reason  ought  to  take  away  his  remedy  in  this  Cooft 
Answer. — This  objection,  though  it  may  strike  at  first,  yet 
receives  a  clear  answer. 

*  43 1  *I  admit  that  in  Co.  Lit.  63  6.   Lord   Coke  lays  it  down^ 

that  after  waste  done,  there  is  a  special  regard  to  be  had  to  the 
continuance  of  the  reversion  in  the  same  state  that  it  was  at  the 
time  of  the  waste  done  ;  for  if  after  the  waste  done,  the  rever- 
sioner granteth  it  over,  though  he  taketb  back  the  whole  estate, 
yet  is  the  waste  dispunishable.  Bo,  if  A.  grant  the  reversion 
to  the  use  of  lumself  and  his  wife^-  and  of  his  heirs,  yet  the 
waste  is  dispunishable,  and  so  of  the  like  ;  because  the  estate  of 
the  reversion  continueth  not,  but  is  altered  ;  and  consequentbf 
the  actibn  of  waste  for  waste  done  before,  which  consists  in 
privity,  is  gone. 

This  is  undoubtedly  law  :  but  the  difference  is,  here  is  no  use 
or  new  estate  created.  The  use  of  this  recovery  is  declared  on« 
ly  to  the  plaintiff  himself  and  his  heirs,  whereby  his  estate  tul 
is  turned  into  an  estate  in  fee,  which  in  Lord  Derwentwa* 
ter's  case,  before  the  Judges  and  Delegates,  Hil.  6  Geo.  I.  was 
solemnly  determined  to  be  the  same  use,  and  t^e  same  fee,  only 
'  delivered  from  the  fetters  and  restraint  laid  upon' it  by  the  stat- 
ute De  Bonis  ;  and  this  was  agreeable  to  the  resolution  of  the 

11  Mod.  181.   case  of  Abbot  against  Burton,  2  Balk.  590.  Trin.  7  Ann.  C. 

Com,  Rep.      g  ,  ^^  ^^  ^^^  ^^^^  ^f  Martin  ex  dem.   TregonweH  against 

Strahan,  adjudged  in  B.  R.  Hil.  16  Geo.  II.  and  affirmed  in 
the  House  of  Lords  in  February  174S. 

But  I  go  further  still,  and  hold,  that  even  in  cases  where  the 
state  of  the  reversion  would  be  so  altered  by  the  act  of  (he  re- 
versioner as  to  preclude  his  proper  action  of  waste,  yet  stiU  his 
property  in  the  timber -severed  before  would  remain,  and  he 
nnght  maintain  trover  for  it,  which  •  is  sufficient  to  take  off  the 
force  of  this  objection,  as  applied  to  the  present  case. 
^  422  ^Seventh  objection. — I  shall  mention  but  one  objection  mar^ 

and  that  arises  recently  from  the  present  state  of  the  cause,  as  it 
comes  before  the  Court  upon  a  bill  of  revivor  against  the  repre- 
sentative of  Sir  John  Hind  Cotton,  the  original  defendant: 
That  an  action  of  waste  dies  with  the  person  ;  and  if  the  plun- 
tiff  had  in  other  respects  been  in  a  condition  to  maintain 
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^igaiiut  Sir  John  Hiod  Cotton,  the  party  to  the  articles,  it  had 
been  gone  by  his  death.  That  the  law  ia  the  same  as  to  the  ae« 
tion  of  trover  :  pari  raHane,  he  haih  lost  his  equitable  remedy 
for  the  waste. 

Answer. — I  admit  the  kw  to  be  clear,  that  an  acti<Hi  of  waste 
dies  with  the  person ;  and  I  also  admit  that  I  cannot  find  any 
authority  or  precedent  for  maintaining  an  action  of  troTer 
against  an  executor  upon  a  conTersion  by  the  testator  in  his  life* 
time.  Though  as  to  this  point  I  give  no  opinion  :  for  thus 
much  is  certain,  that  an  action  of  trover  w31  lie  for  an  executor 
upon  a  conversion  by  the  defendant,  in  the  lifetime  of  the  plain- 
tiff's testator,  for  which  there  are  maity  authorities;  and  it 
seems  difficult  to  be  reconciled  to  reason  and  justice,  that  these 
remedies  should  not  be  mutual,  even  at  the  common  law. 

However,  I  will  admit,  for  argument's  sake,  that  the  action 
of  trover  for  the  timber  was,  as  well  as  the  strict  action  of  waste 
would  have  been,  gone  at  the  common  law  ;  but  notwithstand* 
ing  that,  I  am  of  opinion,  that  the  jdaintiff  is  entitled  to  the  satne 
relief  in  this  Court. 

There  have  been  several  determinations  in  this  Court,  where 
by  force  of  the  rule  actio  personalis  fMritur  cum  personay  the  i'em- 
edy  at  law  hath  been  extinguished,  yet  equity  hath  given  the 
like  satisfaction. 

*It  is  well  known  that  %t  common  law,  before  the  statute  of  #  433 
SO  Car.  II.  c.  7,  and  4  &  5  Wm.  and  Mary,  c.  24.  $12.,  no 
action  or  remedy  could  be  had  against  the  executor  of  an  execu- 
tor for  a  devastavit  committed  by  the  first  executor  of  the  goods 
of  the  original  testator.  But  notwithstanding  this,  equity  did 
not  scruple  to  get  the  better  of  this  artificial  maxim,  and  decreed 
nn  account  and  satisfaction  against  the  representatives  of  such  a 
wasting  executor,  out  of  his  assets. 

This  is  laid  down  as  a  rule  in  equity  by  Lord  Chancellor 
Nottingham,  in  the  case  of  Price  against  Morgan,  8  Ch.  Cas.  fol. 

216. 

His  words  are  :  **  Although,  by  the  common  law,  when  the 
executor  wastes,  his  executor  shall  not  be  liable,,  because  it  is  a 
personal  wrong,  it  is  otherwise  here  ;  and  the  common  law  will 
come  to  it  at  last ;  and,  therefore,  whatever  estate  of  the  wasting 
executor  is  come  to  his  representative,  which  hia  testator  wasted^ 
the  personal  estate  of  such  wasting  executor^  ki  the  hands  of  his 
executor,  shall  answer." 

When  Iiord  Nottingham  said  the  coBMaaon  law  would  come  to 
It  at  last,  he  was  a  true  ptophet ;  foi^  this  easei  watf  decided  in 
the  2Sth  of  Car.  II.,  and  the  law  waa  Altered  by  act  of  parlia- 
ment in  the  SOth  of  Car.  II.  . 

Vol.  II.  82 
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c'^l.^  1  Ch.  Gas.  121.  Eton  College  against  Beaochamp  and  Blgp. 
—The  provost  and  fellows  of  Eton  were  possessed  of  a  rent  or 
pension  of  H.  149.  per  annwn^  granted  by  King  Hen.  VI.  to 
.  that  college,  issuing  out  of  the  lands.  The  defendant  Biggs 
was  executor  of  the  tenant ;  and  the  bill  was  brought  for  a  sat- 
isfaction of  the  arrears  of  rent  incurred  in  his  ^testator's  life* 

«  424  time,  and  suggested  that  the  college  did  not  know  *the  lands 
out  of  which  the  rents  were  issuable,  and  so  could  not  distrain; 
and  though  the  person  of  the  terre-tenant  was  not  chai^geable 
with  the  rent  at  law,  but  only  the  land  by  way  of  distress ;  yet^ 
forasmuch  as  the  testatrix  held  the  land,  and  &d  not  pay  the 
rent,  it  was  said  that  thereby  the  testatrix's  personal  estate  was 
augmented  ;  and  therefore  the  Master  of  the  Rolls,  Sir  Harbot- 
tle  Orimstone  decreed  the  executor  to  pay  the  arrears,  as  &r 
as  he  had  assets  of  the  testatrix. 

In  2  Mod.  293.  Anon,  error,  Hil.  29  Car.  II.  in  the  £x- 
chequer  Chamber,  before  the  Lord  Chancellor  and  Lord  Trea- 
surer, assisted  by  the  two  Chief  Justices  :•;— The  case  was,  the 
plaintiff  had  declared  against  the  defendant,  as  executor  of  Ed- 
ward Nichols,  who  was  executor  of  the  debtor.  The  defend- 
ant pleaded  that  the  said  debtor  di^d  intestate,  and  administn- 
tion  of  his  goods  was  granted  to  a  stranger,  ab9que  hoc^  that 
Edward  Nichols  was  ever  executor,  but  did  not  say  by  his  pka, 
or  ever  administered  as  executor,  for,  in  truth,  he  was  executor 
de  son  tarU  The  plaintiff  replied,  that  before  the  administration 
granted  to  the  stranger,  Edward  Nichols  possessed  himself  of 
divers  goods  of  the  debtor,  and  made  the  defendant  executor, 
and  died.  And  to  this  replication  the  defendant  demurred 
Judgment  was  given  for  the  plaintiff  in  the  Court  of  Exchequer, 
but  reversed  in  the  Exchequer  Chamber  ;  for  an  executor  of  am 
.  executor  de  son  tart  is  not  liable  at  law,  Uiough  the  Lord  Chan- 
cellor Nottingham  said  he  would  help  the  phintitf  in  equity. 

These  authorities  would  be  sufficient  to  establish  the  pcxnt  I 
am  now  upon :  but  I  go  further,  and  hold,  that  in  all  cases  of 

*  425  fraud,  the  remedy  doth  not  ♦die  with  the  person  ;  but  the  same 

relief  ^hall  be  had  gainst  an  executor  out  of  the  assets  of  Us 
testator,  as  ought  to  have  been  ^ven  against  the  testator  him- 
self.* For  as  equity  disclaims  the  maxim,  that  a  personal  reme- 
dy dies  with  the  person ;  wherever  the  demand  is  proper  fcr 
that  jurisdiction,  thb  Court  will  foDow  the  estate  of  the  party 
liable  to  that  demand,  and  out  of  that  decree  satis&ction.  Now, 
collusion  between  two  persons,  to  the  prejudice  and  loss  of  a 
third,  is,  in  the  eye  of  th§  Court,  the  same  as  a  fraud ;  and  yoa 
h^ve  observed  that  one  principal  ground  of  the  judgment  of  the 
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Court  in  this  case  is,  collusion  appearing  upon  the  face  of  the 
articles  set  forth  in  the  answer. 

I  have  now  gone  through  the  arguments  and  objections  arising 
upon  the  particular  case,  and  the  authorities  of  Yaw  and  equity. 

One  general  argument  remains,  of  which  the  counsel  on  both 
sides  did  in  their  turns  endeavour  to  avail  themselves  :  I  mean 
the  argument  ab  mconvenkntiy  which  undoubtedly  is  of  weighty 
especially  in  a  new  case. 

On  the  side  of  the  defendants  were  urged  the  inconveniencies 
that  would  arise  from  making  such  a  precedent,  which  would 
tend  to  lock  up  the  timber  of  the  kingdom  from  coming  to  mar- 
ket ;  would  create  questions  between  possessors  of  estates  and 
contingent  remadnder^men  springing  up  at  a  great  length  of  time ; 
and  there  would  be  no  knowing  where  to  stop. 

But  let  these  inconveniencies  be  compared  with  the  inconve* 
niencies  that  follow  on  the  other  hand,  from  laying  it  down  that 
a  contingent  remainder^^man  cannot  possibly  have  any  remedy 
in  such  a  case  ;  I  say,  let  them  be-  compared,  and  the  former 
will  weigh  nothing  in  the  opposite  scale,  against  the  latter. 

^Thus  far  the  law  allows  settlements  of  estates  to  go,   and  no  *  ^'^ 

further  ;  and  it  hath, been  found  to  be  a  convenient  medium  be- 
tween perpetuities,  and  tod  flux  and  unstable  a  condition^of  things. 
Most  of  the  family  estates  in  this  kingdom  are.  under  such  set- 
tlements ;  and  it  frequently  happens,  that  the  first  remainder-man 
of  the  inheritance  vested  is  a  remote  relation  ;  remote  in  blood, 
and  remote  in  the  prospect  of  succession,  perhaps  af|er  fifty 
years  contingent  limitation  of  that  inheritance. 

If  what  has  been  done  in  this  case  should  be  determined  to 
have  been  done  impune,  without  any  possible  recpmpence  in  a 
court  of  equity,  what  havoc  would  it  make,  and  what  a  licence 
would  be  proclaimed  !  Every  remainder-man  in  fee,  though  af- 
ter ever  so  many  contingent  Hmitdtions,  might  by  collusion  with " 
the  tenant  for  life  or  years  in  possession,  or  perhaps  of  his  under- 
tenant, strip  the  estate,  and  convert  the  value  of  it  to  their  own 
use.  Suppose  an  estate  in  the  great  timber  counties  of  England, 
in  the  North,  or  in  Cornwall,  where  the  principal  value  may  con- 
Ast  in  timber,  or  mines,  all  that  value  may  be  exhausted  and  dis- 
sipated before  a  first  son  is  bom  :  he  may  find  nothing  but  the 
shell  of  what  was  intended  for  the  lasting  support  of  a  family  o( 
honour. 

It  will  be  no  answer  to  this  to  say,  the  trustees  to  preserve 
contingent  remainders  may  bring  a  bill  for  an  injunction  to  stop 
this  mischief ;  the  mischief  may  be  completely  executed  before 
they  know  it ;  nay,  posfflbly  before  they  can  know  whether  they 
are  trustees  or  not :  for  it  most  frequently  happensi  that  trustees 
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to  preserre  coBtiBgeBt  uses  are  inserted  in  settlements'and  wSk 
without  their  being  made  acquainted  with  it. 
«  427  *FroQi  }ience  it  is  evident,  that  thia  will  be  but  a  shadow  of 

a  femedj)  unless  the  Court  goes  further,  and  builds  a  more 
adequate  relief  upon  the  same  principles. 

And  here  I  caonot  help  adding,  that  this  becomes  of  the 
greater  importance  from  the  practice  and  abuses  of  the  times 
into  which  we  are  fallen  ;  when  so  many  new  inventions  and 
contrivances  daily  show  themselves  in  courts  of  justice  to  supply, 
or  to  tempt,  or  to  impose  upon  the  extravagance  and  necessities 
of  tenants  for  life,  to  the  destruction  of  their  families. 

These  considerations  bring  to  xny  mind  the  last  reasomng 
of  the  Judges  in  Fermor^s  case,  3  Co.  79. ;  and  with  that  I 
will  conclude. 

That  resolution  was  quite  new,  and  of  tiie  first  impressbn, 
an4  was  contrary  to  the  letter  of  the  statute  of  the  4th  of  Hen. 
Tit.38,  VII.  p.  24. ;  but  tiiebook  says,  "Lastly,  the  Judges,  in  this 

resolution,  did  greatly^respect  the  general  mischief  which  would 
ensue,  if  ^ch  fines,  levied  by  practice  and  covin  of  persons 
who  had  particular  interests,  should  bar  those  who  had  the  in- 
heritance. 

.  The  result  of  the  whole^  is, — I  must  decree  satisfaction  to  the 
plaintiff  for  what  the  late  Sir  John  Hind  Cotton  received  oat 
of  his  assets ;  and  if  the  original  limitations  had  been  stQl 
^bsisting,  I  must  have  directed  this  money  to  have  been  laid 
out  in  lands,  to  the  same  uses  ;  but  as  these  are  now  barred, 
-    and  the  plaintiff  is  tenant  in  fee,  the  money  is  hb  own. 

In  this  the  questkni  of  interest  is  material,  and  I  have  con- 
sidered it.  The  principal  money  b  reckoned  by  the  answer  at 
1,000/. ;  the  cause  being  heard  on  bill  and  answer,  und  the 
plaintiff  having  at  the  bar  prayed  interest  from  the  time  it  was 
reoeiv^  in  respect  of  the  possible  growth  of  timber. 
*  42S  *ByLi  tb^te  bein|^  no  proof,  it  does  not  appear  what  was  the 

condition  of  the  timber;  whether  by  the  time  the  plamtiff 's  &* 
ther  died  iu  1727,  itm^ht  uot  have  been  decayed,  and  of  lit- 
tle v^lae ;  what  ought  have  been  exhausted  in  repairs,  or  de- 
stroyed by  tempests  or  accidents  ;  or  wh^t  young  timber  may 
have  growu  up  in  its  place  m  the  mean  time.  From  these  con- 
iaderation%  and  as  this  is  a  new  case,  I  do  not  think  fit  to  give 
interest  further  back  than  the  filing  of  the  bill. 
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Section  1. 


WHERE  8  remainder  of  inheritance  is  limited  in  con-       . 
tingency,  by  way  of  use,  the  inheritance  in  the  mean  time,   if  tingent  R^ 
not  otherwise  disposed  o{,  remains  in  the  settlor  or  grantor,  un-  maindcrs  ar» 
til  the  contingency  happens,  to  take  it  out  of  them.  inheritance 

2.  Thus,  in  Sir  E.  Clere's  case,  it  was  resolved  by  Popham,  remains  in 
Chief  Justice,  and  Baron  Clarke,  upon  conference  had  with  the  ^  Rgp.'*i8^^J] 
other  Justices,  that  ^^  if  a  man  seised  of  lands  in  fee,  makes  a    - 
feoffment  to  the  use  of  such  person  and  persons,  and  of  such 
estate  and  estates,   as  he  shall  appoint  by  his  will,   that-  by 
operation  of  law,  the  use  doth  vest  in.  the  feoffor,,  and  he  is  seis- 
ed of  a  qualified  fee ;    that  is  to  say,    till    declaration   and 
Kmitation  be  made  according  to  his  power."    And  that  ^^  when 
a  man  makes  a  feoffment  to  the  use  of  his  last  will,   he   has  the 
use  in  the  mean  time.'' 

IT 

*3,  A  feoffment  was  made  to  the  use  of  the  feoffor  for  his  ^  430 

life,  afterwards  to  the  use  of  such  tenants  as  he  should  demise  Leonard 
any  part  of  the  premises  to,  for  life  or  years,  &c. ;  afterwards  ^ R^p.  ??*** 
to  the  use  of  the  performance  of  his  will,  and  to  the  use  of  such 
person  and  persons  to  whom  he  should  devise  any  estate  in  the 
premises,  and  after  performance  of  his  will,  to  the  use  of  sev- 
eral persons  successively  in  tail ;  and  ultimately  to  the  use  of 
himself  and  his  heirs  for  ever. 

It  was  held,  that  nothing  diested  till  the  death  of  the  feoffor, 
because  he  ha4  power  by  his  will  to  devbe  to  any  person  even 
in  fee  simple;  from  which  it  followed,  that^  in  the  mean  time. 
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Carlh.  263. 


ante,  Ct  6«  I 
23. 


tb^  use  of  the  fee  vested  in  the  feoffor,  as  it  was  adjudged  ia 
Clere's  case. 

4.  Iq  the  ease  of  Davis  v.  Speed,  Lord  Holt  put  this  case. — 
**  If  a  feoffment  in  fee  is  made  to  the  use  of  A.  and  the  bdrs  of 
his  body  begotten,  the  remainder  in  fee  to  the  right  hehrs  of  T. 
S.  who  is  then  living,  in  such  case  the  fee  rimple  is  not  in  abey- 
ance, nor  in  the  feoffee  ;  but  the  use  of  the  fee  shall  result  to  the 
feoffor,  and  remmn  in  him  until  the  contingency,  viz.  the  death  of 
T.  g.,  shall  happen." 

5.  It  is  the  same  where  a  contingent  remainder  is  created 
by  a  deidse,  as  the  inheritance  will  descend  to  the  heir  of  the 
devisor. 

6.  Thus  in  the  case  of  Plunkett  y.  Holmes,,  it  was  said  by 
Wyndham  and  Twisden,  and  agreed  by  the  other  Juices,  that 
the  fee  descended  to  T.  as  heir,  till  the  contingency  happened, 
though  not  so  as  to  confound  his  estate  for  life,  and  was  not  in 
abeyance.  That  in  relation  to  L.,  T«  took  only  an  estate 
for  life,  but  in  the.  mean  time,  by  operation  of  law,  be  had  the 
fee  in  such  sort,  as  that  there  should  be  an  hiatus,  to  let  in  the 
contingency  when  it  happened. 

*7.  6.  Shelton  devised  to  his  wife  for  life,  if  she  had  a  son, 
and  caused  it  to  be  called  by  bis  christian  name  and  simame  ; 
2  £ttnd.  380.  tiien  he  gave  the  inheritance  of  his  lands  to  him,  and  if  he  died 
under  21,  then  to  his  own  heirs.  After  the  death  of  the  devis- 
or, his  widow  married  again,  and  procured  a  conveyance  of 
the  inheritance  from  the  heir  at  law  to  her  husband  and  herself, 
and  levied  a  fine  to  them. 

Saunders  urged,  that  the  contingent  remainder  to  the  son  was 
not  destroyed  ;  for  that,  at  the  time  of  the  fine,  the  heir  of  the 
testator  had  no  reversion  or  estate  in  him  ;  because  an  estate 
for  life  was  devised  to  the  wife,  and  the  remainder  in  fee  was 
devised  to  her  son,  upon  a  contingency  ;  so  that,  until  it  could 
be  known  whether  sucli  eontingency  would  happen  or  no^  the 
reversion  must  be  in  abeyance,  not  in  the  .heir  ;  and  then  his 
conveyance  gave  no  estate  to  the  husband  and  wife,  but  diey 
were  only  tenants  for  the  life  of  the  wife,  as  before. 

Lord  Hale  interrupted  him,  and  said  it  was  clear  the  rever* 
sion  was  in  the  heir  of  the  testator  by  descent,  not  in  abeyance. 
Accordingly  it  was  adjudged,  that  the  contingent  remainder  was 
destroyed. 

8.  In  the  case  of  Carter  v.  Barn^diston,  which  has  been 
already  stated  under  another  name,  a  question  arose  whether 
the  fee  was  in  abeyance,  or  descenfl^d  to  the  testator^s  heir  at 
law. 
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Sir  J.  Jekyll  considered  the  fee  as  in  abeyance.  He  strongly  ^^'  ^"*** 
argued  against  the  notion  of  the  fee's  descending  (m  that  case 
at  least)  to  the  heir  at  law  of  the  testator,  till  the  contingency 
happened  ;  yet  admitted^  that  where  one  devises  lands  to  A.  for 
life,  remainder  to  the  right  heirs  of  J.  S.,  then  living,  though 
the  remainder  in  fee  is  in  abeyance,  yet  there  is  a  possibility  ^ 

left  in  the  heir.     That  this  was  plain  *eyen  in  the  case  of  a  *  439 

grant,  and  that  this  possibility  seemed  such  an  interest,  as  en- 
titled the  donor  to  enter  for  the  forfeiture  made  by  tenant  for  life ; 
for  his  estate  was  as  much  determined  as  it  would  have  been  by 
his  death  ;  and  it  was  absurd,  that  a  tenant  for  life,  by  an  un- 
lawiul  act,  viz.  by  his  destroying  the  contingent  remainder, 
should  gain  to  himself  an  indefeasible  fee  simple.  It  was  hke 
the  possibility  that  was -upon  a  grant  at  common  law,  to  a  man 
and  the  heirs  of  his  body  ;  for  there,  though,  the  grantor  had 
no  reversion,  yet  he  might  enter  when  the  grantee  died  without 
issue. 

Upon  an  appeal  to  Lord  Parker,  this  decree  was  reversed. 
Mr.  Peere  Williams  thusi'eports  the  Chancellor's  argument. 

**  As  to  the  remainder  in  fee  being- in  abeyance,' or  in 
the  custody  of  the  law,  or  (as  some  call  it)  m  gremio  UgUf  his 
Lordship  much  exposed  that  notion,  saying,  the  most  reasonable 
inference  from  it  was,  that  it  should  be  for  the  preservation  of 
this  remainder ;  but  since  the  construing  the  fee  to  be .  in  abey- 
ance would,  on  the  contrary,  tend  to  the  manifest  destruction 
thereof,  and  since  nothing  but  necessity  in  any  case  should  oc- 
casion the  fee  simple  to  be  in  abeyance ;  since  the  diversity 
taken  by  the  books  was  between  a  will  and  a  common  law  con- 
veyance, and  that  in  case  of  a  will,  where  the  remsMnder  was 
devised  in  contingency,  it  was  held,  that  the  reversion  in  fee 
descended  to  the  heir  at  law  in  the  mean  time,  and  that  whatso- 
ever estate  was  not  disposed  of  by'the  testator,  descended  to  the 
heir ;  his  Lordship  said  he  should  abide  by  that  opinion,  and  was  • 
very  clear  in  it. 

^^  That  it  was  a  strange  construction  to  take  pains,  by  a 
strain  in  law,  to  place  a  remainder  in  law  in  ''^nubibus,  or  in  *  483 

abeyance,  on  purpose  that  the  testator's  intention  should  be 
wholly  frustrated,  and  that  the  tenant  for  life  should  be  under  a 
temptation  to  disappoint  the  will,  by  destroying  the  contingent 
remainder,  by  a  recovery  or  feofiment;  which  in  this  case 
must  be  tortious  conveyances :  nay,  what  was  still  more  ex- 
traordinary, that  the  tenant  for  life  must  be  rewarded  for  this 
wrong ;  and  that  he,  who  before  had  but  an  estate  for  life, 
should  gain  an  absolute  and  indefeasible  fee  simple ;  and  this  by 


antt. 
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doing  a  wrongful  act,  which  would  be  to  tpke  advantage  of  Us 
own  wrong,  both  against  law  and  reason. 

ante,  c.  6.  «  f  jn^t  ^{^^  ^^^  q{  piunkett  v.  Holmes  was  a  resolution  in 

point,  that  where  the  remainder  in  fee  was  devised  in  oontin^n- 
cy,  the  fee  descended  to  the  heir  until  the  contingency  haj^ned. 
And  though  he  should  admit  that  resolution  to  be  extrajudicia], 
and  not  directly  to  the  pomt  then  in  question  ;  yet  the  opinioii 
of  four  learned  Judges- must  be  of  great  weight,  especially  agakist 
the  notion  which  was  contended  for  by  the  other  side.  And 
that  the  case  of  Purefoy  v.  Rogers,  in  2  Saunders,  was  eqaaily 
in  point :  and  the  interruption  which  Lord  Hale  gwte  to  Saun* 
ders,  who  attempted  to  ai^ue  this,  did  not  proceed  from  any  heal 
or  impatience  in  Lord  Hale,  who  was  master  of  a  great  deal  of 
temper  as  well  as  learning ;  but  from  the  result  of  his  fixed 
judgment  and  opinion,  that  where  after  an  estate  for  life,  the 
remainder  in  fee  was  devised  upon  a  contingency,  the  fee  simple 
not  being  disposed  o/  until  the  contingency  happened,  most  in 
the  mean  time  descend  to  the  heir.  And  to  say  that  in  these 
cases  of  Piunkett  v.  Holmes,  and  Purefoy  v.  Rogers,  the  de- 
vise over  of  the  fee,  after  the  contingent  devise  in  fee,  was  to  the 

*  4«4  testator^s  right  heirs  ;  and  that  this  distinguished  it  *fTom  the 

principal  case,  and  made  the  heir  tiake  by  descent,  wa$  hardly 
agreeable  to  the  rules  of  law ;  for  when  the  testator  had  devis- 
ed the  remainder  in  fee  upon  so  remote  a  contingency,  having  in 
that  manner  given  a  fee,  he  could  go  no  farther,  nor  devise  any 
remainder  over ;  and  therefore,  in  such  ease,  the  devise  over  of 
the  fee  simple  would  be  void,  whether  made  to  the  heir,  or  to 
any  other  person. 

'^  That  these  devises  to  the  isdue  male  of  Evera  Armyn  in 
fee,  if  there  should  be  any  issue  male,  or  if  there  should  be  none, 
then  that  Willoughby  should  go  to  Bamadiston  in  fee,  and 
Pickworth  to  Styles  in  fee,  being  made  upon  contingenciea  that 
never  happened,  it  was  the  same  thing  as  if  those  devises  had 
never  been  made ;  and  consequently  the  reversion  in  fee  de- 
scended to  the  testator's  heir  at  law.'* 

9.  Notwithstanding  the  authority  of  the  preceding  caaes,  the 
doctrine  of  the  fee  simple  being  in  abeyance  was  held  by  Lord 
Talbot  in  the  following  case. 

Vick  V.  Ed*        10.  A.  devised  lands  to  B.  and  C,  and  the  survivor  of  ^kem, 

Wins.*37s/     ^^d  ^be  heirs  of  such  survivor,  in  trust  to  sell :  the  estate  was 
decreed  to  be  sold  ;  and  it  being  referred  to  the  Master  to  see 
whether  the  parties  could  make  a  good  title,  he  reported  that 
(hey  could  not  make  a  good  tiUe,  there  being  no  fee  sunple  in 
the  trustees,  for  that  the  remainder  in  lee  c<Hild  only  be  raated 
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in  dse.sunrkor  ;  and  it  was  uncertain  which  of  the  two  trustees 
would  be  the  survivor. 

Exceptions  beings  taken  to  the  Master's  report,  Lord  Talbot 
held  that  the  trustees  joining  in  a  fine  of  the  premises,  would' 
pass  a  good  title  to  the  purchaser  ,b j  estoppel :  that  here  the  fee 
was  in  abeyance.  And  it  being  said  by  the  counsel  that  the 
heir  of  the  devisor  would  jom  in  the  conveyance  to  the  *pur-  *  435 

chaser,  he  replied,  that  the  heir's  johiing  would  supply  the  want 
of  proving  the  will,  but  that  in  every  o^er  respect  it  would  be 
void. 

11.  M.  Feame  has  observed,  that  the  opinion  in  Uus  case  ^ontR 
does  not  appear  to  have  been  the  subject  of  sufficient  considera*  52&. 
tion  to  be  relied  on  as  an  authority  against  the  doctrine  relative 

to  the  descent  of  the  inheritance  to  the  testator's  heir  ;  which 
appears  to  have  been  so  directly  and  fully  established  by  the 
several  cases  above  stated,  that  to  dispute  the  descent  of  the  in* 
heritance  to  the  heir  at  law  'of  the  testator,  in  the  case  of  a 
contingent  remainder  created  by   will,   would  be   sacrificing. 
the  authority  of  a  series  of  cases  wherein  that  point  had  been 
solemnly  decided,  and  repeatedly  recognized,  after  the  maturest  Ezparite 
discussion,  to  the  occasional  opinion  of  Lord  Talbot,  in  Vick  v.  J'i""*"^ 
Edwards,  where  that  point  was  not  debated,  nor  the  direct  sub-       ^  '* 
ject  of  decision. 

12.  The  preceding  observations  on  the  doctrine  of '-tiie  con^  Mow  fartliif 
ttnuance  of  the  inheritance  in  the  grantor  and  his  heirs,  or  in  ^<>«trin6  ia 
the  heirs  of  the  devisor,  is  confined  to  cases  of  conveyances  by  cS^mmpn  *  *** 
way  of  use,  and  dispositions  by  will ;  for  diflferent  opinions  have  ^^  Conrey- 
prevailed  in  respect  to  its  admission  in  conveyances  at  commcm  ^°^'* 
law, 

'    Some  have  held,  that  in  case  of  a  lease  for  life,  remainder  to 
the  right  heirs  of  J.  S.,  then  living,  no  estate  at  aH  remains  in 
the  grantor  ;  and  that  he  cannot  enter  for  the  forfeiture  in  case 
of  a  feoffinent  by  the  tenant  for  life  :  whilst  others,  though- 
disinclined  to  admit  that  any  estate  remaini^  in  the  grantor  in 
such  case,  still  allow  him  a  right  of  entry  for  the  forfeiture,  upon  ^ 
a  feofim^nt  by  tlie  tenant  for  life  ;  no  less  than  on  the  determi- «    ; 
nation  of  his  estate  by  death,  before  the  contingency  happens.  J  i"^^^  *• 
These  opinions  are  founded  on  an  assumption  that  the  remain-  sis! 
der  must  ^pass  out  of  the  donor  at  the  time  of  the  livery,  coq-  *  486 

sequently  that  no  estate  shall  remain  in  him  after  such  Uvery; 
therefore,  in  the  case  of  a  lease  to  one  for  life,  remainder  to  the' 
right  heirs  of  J,  S.,  the  remainder  is  in  abeyance,  or  m  nvMbus^ 
or  m  gnmio  legis.  Though,  says  Mr.  Feame,  by  way  of  some 
sort  of  compromise  between  common  sense,  and  the  supposition 
of  an  estate  passing  out  of  a  man,  when  there  is  no  person  m 
Vol.  II.  83 
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terum  natura^  no  object  besides  hard  and   hardly  h 
words  for  the  reception  of  it,  at  the  time  of  the  livery ;  they  are 
compelled  to  admit  such  a*  species  of   interest  to  remain  in  the  . 
grantor,  as  upon  the  determination  of  the  estate,  before  the  con- 
tingent remainder  can  take  place,  entitles  the  g^rantor  or  his 
heirs  to  enter,  and  re-assume  the  estate. 

'  ^13.  In  2  RolPs  Abridgment,  418,  it  is  laid  down,  Aat  if  a 
lease  for  life  or  in  tail  be,  the  remainder  to  the  right  heirs  of  J. 
S.,  and  tenant  for  life  dies  without  issue,  living  J.  S«  the  re- 
mainder is  void,  because  J.  B.  cannot  have  an  heir  daring*  his 
life  :  and  inasmuch  as  this  does  not  take  effect  during  ^e  par- 
ticular estate,  it  shall  never  take  effect,  though  he  dies  after,  and 
has  an  heir  :  in  such  case,  inasmuch  as  the  remainder  cannot 
take  effect,  the  donor  shall  have  the  Sand*  again.  -  What  is  this 
in  effect,  says  Mr.  Fearne,  but.  admitting  that  no  more  actually 
passed  out  of  the  grantor  than  the  estate  to  the  tenant  for  fife, 
or  in  tail ;  until  and  unless  J.  S.  died  before  the  estate  erf*  such 
tenant  determined. 

14.  A  contingent  remainder  of  mheritance  is  transmissible 
to  the  heirs  of  the  person  to  whom  it  is  limited,  if  such  person 
chance  to  die  before  the  contingency  happens.  - 

15.  Richard  Lower  made  a  feoffhient  to  the  use  of  lumself 
for  life ;  after  the  death  of  himself  and  P.  *his  wife,  to  the 
use  of  'Vltomas  his  eldest  son  for  life  :  after  the  death  of  Ueh- 
ard,  and  P.  his  wife,  and  Thomas,  to  the  use  of  Jane  the  wife 
of  Thomas,  and  of  such  issue  male  or  female  as  the  said 
Thomas  should  beget  on  her  ;  if  Thomas  should  hsY6  no  issue 
by  her,  then  to  the  use  of  Jane  for  life';  and  after'lbe  death  of 
Richard,  and  P.  his  wife,  and  Jane,  all  the  lands  to  the  use  of 
Thomas  and  the  heirs  male  of  his  body  ;  remainder  to  the 
right  heirs  of  Thomas. 

Thomas  had  issue  a  daughter,' then  made  a  lease  oC  all  the 
lands  by  deed,  indented  for  500  years  ;  afterwards  granted  die 
lands  by  6ne  to  the  lessee  for  500  years,  and'died  ia  the  life- 
time of  Richard. 

It  was  held,  that  the  estate  limited  to  Thomas  was  a  ccmtia- 
gent  remainder,  for  the  particular  estate  was  only  fo^the  fife  of 
Richard,  whereas  Thomas's  estate  was  not  to  comnience  tiD  af- 
ter the  death  of  Richard  and  P.  his  wife  ;  and  though  Thomas 
levied  the  fine  for  500  years,  and  died  before  the  contiageacy 
happened,  yet  his  heir  afterwards^  when  the  contingency  did 
happen,  was  bound  by  the  fine,  and  the  lease  for  500  years  took 
place  ;  for  it  was  agreed  that  the  contingent  remmnder  descended 
to  his  heir. 

16.  The  same  law  holds  with  respect  to  ccmtinseiit 
which  will  also  descend  to  the  heir 
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17.  Thus  it  18  l&id  down  in  Shelley's  case,  that  if  a  man  seised  ^^^'^g '*•• 
of  the  manor  of  S.  corenants  with  another  that  when  J.  S.  shall 
enfeoff  him  of  the  manor  of  D.»  then  he  will  stand  seised  of  the 
manor  of  S.  to  the  use  of  the  covenantee  and  his  heirs  :  the 
covenantee  dies,  his  heir  within  age  :  J.  S,  enfeoffs  the  covenan- 
tor.    Held,  that  thjB  heir  should  be  adjudged  in,  in  course  and 
nature  of  a  descent :  and  yet  it  was  neither  a  right,  title,  use,  nor 
action,  that  descended,  but  only  a  possibility  of  an  use,  which         «  ^^^ 
could  neither  *be  released  nor  discharged  :  but  it  might,  if  the  Wilson  r, 
condition  had  been  performed,  have  vested  in  the  ancestor  ;  aqid  3  *^'^^{> 

-  then  the  heir  had  claimed  it  by  descent  Ca.  195. 

f     18.  Mr.  Feame  has  observed,  that  some  cases  may   arise  Ezeepti<nL 

'\  where  the  ezbtence  of  the  devisee  of  a  contingent  remainder,  at  g|^^*     "^ 
some  particular  time,  may,   by  implication,  enter  and  make  part 

'  of  the  contingency  itself,  upon  which  such  interest  is  intended  to 
take  effect  ;■  in  which  case  it  cannot  descedd. 

1 9.  Thus,  in  a  modem  case,  where  a  husband  and  wife  settled  J'^'^'** 
certun  lands,  which  were  the  inheritance  of  the  wife,  to  the  use  iBiack.  Rep! 
of'  the  wife  for  life,  remainder  to  the  husband  for  life  if  he  and  ^^ 

his  wife  should  have  any  issue  that  should  so  long  live,  remainder 
to  all  such  children  in  fee,  as  tenants  in  common  ;  if  the  wife 
should  die  without  issue,  or  all  such  issue   should   die  before 
twenty-one,  then,  as  to  one  moiety,  to  the  husband  in  fee.     The' 
husband  died  in  the  lifetime  of  his  wife. 

The  Court  was  clearly  of  opinion,  that  upon  all  the  circum- 
stances of  the  case,  the  contingency  upon  which  it  was  intended 
that  the  estate  of  the  husband  should  arise,  was  that  of  his  sur- 
viving his  wife  ;  and  that  as  he  died  first,  the  contingency  never 
arose* 

20.  A  contingent  remainder  may,  befote  it  vests,  be  passed  A  ConUiic»nt 
by  fine,  by  way  of  estoppel,  so  as  to  bind  the  interest  which  shall  may  patt  by 
afterwards  accrue  by  the  contingency*  .  £itopp«l. 

21.  Thus,  in  the  case  of  Weale  v.  Lower,  it  was  determined,  •**•» '  *^* 
that  though  the  fine  operated  at  first  by  conclusion,  and  passed 

no  interest,  yet  the  estoppel  should  bihd  the  heir :  that  upon  the 
happening  of  the  contingency,  the  estate  by  estoppel  became  an 
estate  m  interest,  of  the  same  effect  as  if  the  contingency  had  ^ 

happened  before  the  fine  was  levied  :  and  *that  if  the  fine  had  ^^ 

been  in  fee,  it  would  have  barred  the  heir,  and  operated  to  the  Vick  r. 
benefit  of  the  possession,  as  the  fine  of  a  disseisee  to  a  stranger ;  jf|7^\  i« 
but  being  only  for  years,  the  fee  was  vested,  and  the  term  good,  msj  be  »»- 

being  drawn  out  of  the  fee.  gqSlf  ."* 

22.  Although  a  contingent  remainder  cannot  be  passed  or  FcamJ, 
transferred  by  a  conveyance  at  law,  before  the  contingency  hap-  ^^**  l^«n» 
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pens,  otherwise  than  by  estoppel,  by  deed  or  fine,  or  I7  a  com- 
mon recovery,  wherein  the  person  entitled  to  the  contingent  es- 
tate comes  in  as  vouchee  ;.  yet  it  seems  that  contingent  estates 
are  assignable  in  equity. 

23.  Contingent  remainders  were  formerly  held  not  to  be  de- 
visable by  the  person  entitled  thereto,  whilst  they  remained  is 
contingency  ;  but  it  has  been  determined,  in  some  modem  cas- 
es, that  where  contingent  remainders  are  descendible  to  the  heirs 
ofthe  persons  entitled  to  them,  they  may  be  devised  by  wiD, 
Tit.  38.  c.  3.  ujjg  miy  other  estates,  of  which  an  account  will  be  given  here^ 
after. 


Tit^.c. 

20. 

And  deriMd 
by  Will. 


TITLE  XVII. 


RETERSION* 


1.  DescriptioD  of. 

32.  A  ReTenion  ariiM  from  th«  Cob- 

itruction  of  Law. 
14.  R«YertioD6  are  veited  iDt«retls. 
17.  But  may  be  devested. 
19.  locideDls  to  RevenioDB. 

33.  Reversions  after  Estates  for  Years 

are  present  Assets. 


I  34.  After  Estates  (or  Life  are  qaasi 
Assets. 

S7.  After  Estates  TaU  are  Assets  when 
they  come  into  Possession. 

36*  And  bonnd  by  Judgments,  &c. 

38.  And  also  by  Leases. 

41,  All  particular  Estates  merge  in 
the  Reversion. 


Section  1. 

THE  second  kind  of  estate  in  expectancy  is  called  a  re-  jy^^^^p^i^^ 
version  ;  which  is  defined  by  Lord  Coke  to  be  the  returning  of  of.  i  Inst.  14S 
the  land  to  the  grantor  or  his  heirs,  after  the  grant  is  detennin-  ^* 
ed.     Reversio  terrfz    est    tanquam  terra  revertens  in  possessiane 
donatariy  nre,   hixredibus  suis,  post  damm  Jinitum.    In  another  |j,  ^^  &. 
place  Lord  Coke  describes  a  reyersion  to  be,  where  the  residue  Plo^rd.  151. 
of  the  estate  always  continues  in  him  who  made  the  particular 
estate. 

2.  The  idea  of  a  reversion  is  founded  on  the  principle,  that 
where  a  person  has  not  parted  with  his  whole  estate  and  inter- 
est in  a  piece  of  land,  all  that  which  he  has  not  given  away  re- 
mains in  him,  and  the  possession  of  it  reverts  or  returns  to  him, 

upon  the  determination  of  the  preceding  estate.     Hence  Lord  |  \j^^  133  y 

Coke  says, — ^*  and  the  law  termeth  a  rerersion  to  be  expectant 

on  the  particular  estate  because  the  donor  or  lessor,  or  their 

heirs,  after  every  ^determination  of  any  particular  estate,  doth  *  44I 

expect  or  look  for,  to  enjoy  the  lands  or  tenements  again." 

3.  If  therefore  a  person  who  is  seised  in  fee  conveys  his  es- 
tate to  A.  for  life,  remainder  to  B.  for  life,  remainder  to  twenty 
other  persons  for  life,  he  still  retains  the  fee  simple,  because  he 
has  not  parted  with  it.    But  as  such  fee  simple  can  only  return 

or  fall  into  possession  upon  the  determination  of  the  preceding  ^'^  ^'  ^'  ^* 
estates,  it  is  only  an  estate  in  reversion. 

4.  Before  the  statute  De  Dania  ctmdUUmaUbus,  no  reversion 
remained  in  the  donor,  after  he  had  created  a  conditional  fee ; 
because  the  grantee  of  such  an  estate  was  considered  as  having 

Ae  absolute  property  of  it,  and  the  donor  had  only  a  possibility  piowd.  S4a. 
of  reverter,  not  an  actual  estate  in  reversion.    But  as  soon  as  Li^  $1^  ^^* 
the  statute  De  Dome  was  made,  the  Judges  held  that  an  estate 
given  to  a  man  and  the  heirs  of  his  body,  was  only  a  particular 
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1  Init.  32  6. 


1  lost.  18  a. 
Tit.  1.  ♦  81. 


Vaagh.  R. 


♦  44S 


1  Init.  46  b* 
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A  Reyeri  ion 
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134. 
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estate,  therefore  there  remained  an  estate  in  reveruon  in  the 
donor. 

5.  Lord  Coke  has  observed,  that  thk  point  was  once  doubted, 
but  without  reason,  for  at  the  same  session  of  parliament  in 
which  the  statute  De  Danis  was  made,  ch.  3.  it  is  expressly  said 
vel  per  danum  in  qw)  reservatur  reversio.  So  that,  by  the  judg- 
ment of  the  same  parliament,  a  rerersion  was  settled  in  the  do- 
nor. 

6.  Where  a  gift  is  made  of  a  qualified  or  base  fe^  no  rarer- 
sion  remains  in  the  donor.  For  Lord  Coke  says  : — If  landls  be 
given  to  A.. and  his  heirs,  so  long  as  B.  hath  heirs  ot  Us  body, 
remainder  over  in  fee,  the  remainder  is  void. 

7.  Lord  Chief  Justice  Vaughan  observing  upon  this  passage^ 
doubts  whether  it  be  law  ;  and  says, — ^^  \yhen  such  a  base  fee 
determines  for  want  of  issue  of  Uie  body  of  B.  the  land  returns 
to  the  grantor  *and  his  heirs,  as  a  kind  of  reversion  ;  and  if 
there  can  be  a  reversion  of  such  an  estate,  I  know  not  why  a  re- 
mamder  may  not  be  granted  of  if 

8.  Where  a  person -creates  an  estate  for  years  by  lease,  he 
has  a  reversion  as  soon  as  the  lessee  enters,  and  not  before.  But 
when  an  estate  for  years  is  created  by  a  conveyance  deriving  its 
effect  from  the  statute  of  uses,  the  person  to  whom  snch  eatate  is 
Timited  acquires  the  actual  possesion  without  entry ;  consequent* 
ly  the  person  who  creates  the  estate  for  years  has  a  rev^rsioa 
immediately  upon  the  execution  of  the  conveyance. 

9.  Whera  a  person,  having  only  a  particular  estate  in  lands, 
grants  a  smaller  estate  than  lus  own,  he  has  a  reversioa  left  in 
himself.  Thus,  if  tenant  in  tail  grants  an  estate  for  the  life  of 
another,*  he  has  a  reversion  in  him  ;  because  he  has  not  parted 
with  his  whole  interest. 

10.  In  the  same  manner  where  a  person  wha  has  an  estate 
for  99  years,  grants  it  for  98  years  or  for  any  shorter  term,  lie 
has  a  reversion  left  in  him  :  if  he  even  grants-  it  for  99  year% 
less  one  day,  he  has  a  reversion. 

11.  Lord  Coke  says,  if  a  man  extends  lands  by  force  of  a  sta« 
tute  nierchant,  statute  staple,  recc^nixance,  or  degtf,  be  leaves  a 
reversion  in  the  cognixor. 

IS.  A  reversion  is  never  created  by  deed  or  writing,  but 
arises  fronf  construction  of  law.  Thus  Lord  Coke  says^  if  a 
man  makes  a  gift  in  tail,  or  a  lease  for  life,  the  remainder  to  Ui 
own  right  heirs,  the  remainder  is  y<Md,  and  he  haa  Ihe  rererMi 
in  him.  So  if  a  man  makes  a  feoffment  in  fee,  to  the  use  of 
himself  for  life,  and  after  to  the  use  of  another  in  tail,  and  after 
to  the  use  of  his  own  right  heirs  ;  the  revernon  in  fee  is  in  Um, 
because  the  u^e  of  the  fee  ^continued  ev^r  in  him  :  and  fhe  sta- 
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tate  of  usea  executes  the  possession  to  the  use,  in  the  same  plight 
as  the  use  was  limited. 

13.  Lord  Coke  also  says,  if  a  man  makes  a  feoffment  in  fee,  ^  ^^*^'  ^  ^' 
to  the  use  of  himself  in  tail,  and  after  to  the  use  of  the  feoffee 
in  fee,  the  feoffee  has  no  reversion,  but  in  the  nature  of  a  re« 
nuunder  ;  albeit  the  feoffor  have  the  estate  tail  executed  in  him 
by  the  statute-of  uses,  and  the  feoffee  is  in  by  the  common  law : 
K^ch,  he  says,  is  worthy  of  observation. 

14.  Although  a  person  can  only  be  said  to  be  entitled  to,  not  are  retted 
seised  of,  a  reversion ;    yet  estates  in  reversion  are  properly  ln*«»»t»» 
classed  under  the  general  denomination  of  vested  interests  :  be- 
cause a  person  entitled  to  an  estate  in  reversion  has  an  immedi- 
ate fixed  right  of  future  enjoyment ;  that  is  an  estate  vested  in 
prascfUiy  though  it  is  only  to  take  effect  in  possession    ai^^  2  Hep.  61  a. 
prodi  in  fithiro  ;  and  which  may  be  aliened  and  charged  much 
in  the  same  manner  as  an  estate  in  possession.   ^  ........ 

15.  The  law  is  as  careful  of  the  rights  of  the  reversioner,   as  '"'*  //.  ^^  /A  --'  - 
of  those  of  the  tenant  in  possession;  and  will  .therefore  allow    V'^'-^^    ^ 
an  action  to  be  brought  by  the  reversioner,  as  well  as  by  ihe^2,^/'A  *//'  '  ^^* 
tenant  in  possession,  for  an  injury  done  to  the  inheritance. 

16.  A  person  in  reversion  brought  en  action,  for  erecting  a  ^'^' J*  ®*^* 
wall,  whereby  his  lights  were  obstructed  ;  and  obtained  a  ver- 2141. 
diet,  with  general  damages.      On  a  motion  in  arrest  of  judg- 
ment, it  was  objected,  that  this  action  would  not  lie  by  a  rever- 
sioner, being  only  an  injury  to  the  person  in  possession. 

The  Court  was  of  opinion  that  an  action  might  be  brought  by         ^ 
one,  in  respect  of  his  possession,  and  *the  other,  in  respect 
of  his  inheritance,  for  the  injury  done  to  the  value  of  it ;  for  if 
the  reversioner  wanted  to  sell  the  reversion,  this  obstruction 
would  certainly  lessen  the  value  of  it.  *  «  .        ^ 

.  .  Bat  nay  b» 

17.  An  estate  m  revension  expectant  on  an  estate  for  life  deTested. 
may  be  devested  by  the  feoffment  or  fine  of  the  tenant  for  life  ;  q^^^^j  ^^^  ^ 
by  which  nothing  but  a  right  of  entry  will  remain  in  the  revcr-  FoIreiUr,  ^' 
sioner.     But  where  the  particular  estate  is  only  for  years,  a  '^***  ^'  ^'  ^^' 
fine  levied  by  the  termor  will  not  have  that  effect. 

18.  It  has  been  stated  that  a  feoffment  or  fine  by  a  tenant  in  '^**'  ^  ^*  ^- 
tail  will  discontinue  the  reversion  ;  by  which  the  reversioner 

will  be  deprived  of  his  right  of  entry,  and  driven  to  his  real  ac- 
tion. Incidents  to 

19.  The  usual  incidents  to  an  estate  in  reversion  are  said  to  *  ^®^®"^^*** 
be  fealty  and  rent.     Where  no  rent  is  reserved  out  of  the  par- 
ticular estate,  fealty  results  of  course,  and  may  be  dciinanded  as 

a  badge  of  tenure.  ^  ^^^  ^^^  ^ 

SO.  Lord  Coke  says,  that  in  the  case  of  a  gift  in  tail,  lease  151  b, 
for  life,  or  years,  fealty  is  an  incident  inseparably  annexed  to 
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the  reversion ;  so  that  the  donor  or  lessor  cannot  grant  the  ft-* 
version  over,  and  save  to  himself  the  fealty,  or  such  like  service : 
but  the  rent  he  may  except,  because  the  rent,  though  it  be  ind- 
dent  to  the  reversion,  yet  b  not  inseparably  incident. 
Tit  5.  c.  t.         [t  has  been  stated  that  curtesy  and  dower  are  incident  to  re- 
versions expectant  on  estates  for  years,  but  not  to  reversions  ex- 
rctant  on  estates  of  freehold. 
«.«w....w».         21.  A  reversion  expectant  on  the  detenniaation  of  a  term  of 
after  Estates  (years,  is  present  assets,  for  payment  of  debts.    For  the  heir 
present  '  ^  ^' Cannot  plead  a  term  of  this  kind,  created  by  his  ancestor,  in  de- 
Assets,  lay  of  execution,  but  must  confess  assets. 

*  445  *^^*  ^^  ^^  action  of  debt  against  the  heir,  upon  flie  ob&ga* 
Smith  Y.  tion  of  his  ancestor,  the  defendant,  not  denying  the  action  or 
t  Saik  354.  <>b^St^tioA>  pleaded  that  his  ancestor  was  seised  in  fee,  and  that 
s  Ld.  Raym.  he  demised  the  same  for  600  years  to  A.,  who  entered ;  and 
7^od.  40.  ^^^  ^^^  ^^^  reversion  descended,  et  riens  tiUra;  and  that, 
Osbaidston  at  the  time  of  the  action  brought,  he  had  no  tenement  in  fee 
5  Mod^o^'  simple  by  descent,  except  the  said  rever»on.     It  was  not  ques. 

tioned,  but  judgment  ought  to  be  given  for  the  plaintiff;  the 
doubt  was,  whether  general  or  special. 

The  Court .  was  of  opinion,  that  a  general  Judgriient  ought 
to  be  given.  And  Lord  Holt  said,  it  had  be^i  a  doubt, 
whether  the  heir  could  plead  a  term  for  years  in  delay  of  pre- 
sent execution  ;  and,  though  there  were  even  some  precedents 
to  that  purpose,  yet  he  was  of  opinion,  the  heir  could  not  plead 
a  term  in  delay,  but  ought  to  confess  as^ts :  for  the  teversioii 
is  assets,  ^md  the  common  law  had  no  regard  to  a  term  £Dr 
years,  2  Inst.  321.  And  there  is  no  mischief  in  this:  for 
though,  in  consequence,  a  levari  fadas  may  go,  yet  the  leasee 
may  maintain  himself  against  an  ejectment,  bj  rirtae  of  Im 
lease. 
Viiiiers  y.  23.  In  a  subsequent  case  the  Court  of  Common  ¥\eaB  b.c* 

?w?*^  quiesced  in  the  doctrine  hud  down  by  Lord  Holt,  but  gave  Judg^ 
49.  ment  upon  another  poipt. 

After  Estates    •  24.  A  reversion  expectant  on  the- determination  of  an  estate 

quM?  Assets.   ^^^  ^®»  ^  ?^^  assels,  and  ought  to  be  pleaded  specially  by 

the  heir ;  but,  in  such  case,  the  plaintiff  may  take  judgment  of 

it  quando  acdderU, 

Dyer,  373  6.       25.  In  debt  against  the  niece,  as  cousin  and  heir  to  the  on- 

pl.  14.  ^jg^  ^}j^  obligor,  the  defendant  confessed  the  bond  by  meiit 

dirCy  but  that  nothing  in  fee  simple  descended  to  her  beside  a 

version  of  30  acres  of  marah  in  S.,   &c.   after  the  death  of 

*  446  such  a  one.     It  *was  held,  that  the  plaintiff  might  pray  a  spe- 

cial judgment  upon  the  confession ;  viz.  that  he  should  recover 
'  the  debt  and  damages  of  the  aforesaid  reversion,  to  be  levied 
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when  it  should  fall  in  ;  and  a  special  writ  should  issue  to  ez^ 
tend  the  whole  30  acres. 

86.  A  man»  sebed  of  a  reversion  expectant  upon  an  estate  ^^J^  ^'  ^]**' 
for  life,  bound  himself  and  his  heirs  in  a  bond  and  died,  living  Raym.  ss/ 
the  tenant  for  life  :  it  was  held,  that  this  reversion  should  be  ^^^'  ^^-     ^ 
assets  in  the  hands  of  the  heir,  whenever  it  came  into  posses* 
sion. 

27.  A  reversion,  expectant  on  the  determination  of  an  eso  ^^•f  EiUt^ 
tate  tail,  is  said  not  to  be  assets  during  the  continuance  of  the  ^  ^^«n  '* 
estate  taiL     But  this  is  only  because,  during  that  time,  it  is  they  com*    . 
considered  to  be  of  no  value  ;  as  it  is  in  the  power  of  the  ten-  JJjo^^^***"*** 
ant  in  tail  to  bar  and  destroy  it  whenevjBr  he  pleases,  by  suffering  i  RoU.  Ab. 
a  common  recovery^     But  whenever  reversions  of  this  kind  fall  ji^J  2.  c.  s.  . 
into  possession,  they  then  become  assets. 

28.  In  a  special  verdict,  it  was  found,  that  John  ftowden»  tCellow  v. 
the  father  of  Richard  (the  defendant,)  was  seised  in  fee  of  a  ^^^."is), 
a  messuage,  &c.  ;  and,  being  so  seised,  had  issue  John  Rowden^ 

his  eldest  son,  and  the  defendant :  that  John  the  elder  settled  the 
premises  on  himself  for  life,  remainder  to  John  his  eldest  son  in 
tail  male,  remainder  to  his  own  right  heirs.  After  the  death 
of  the  father,  John  his  eldest  son  entered,  and  was  seised  in  - 
tail,  and  also  entitled  to  the  reversion  in  fee,  aAd  died  leaving 
in  only  son,  who  soon  after  died  without  issue ;  whereupon 
the  lands  descended  to  the  defendant  as  heir  to  his  nephew,  who 
entered,  and  was  seised  in  fee.  The  question  was,  whether  he 
was  liable  to  the  payment  of  a  bond  debt  of  his  father's.  The 
counsel  on  both  sides  agreed  that  the  reversion,  having  come  in- 
to possession  by  the  determination  of  the  estate  tail.  Was  . 
chargeable  with  *the  debt ;  and  the  only  doubt  w^,  whether 
the  plaintiff  ought  to  have  named  the  intermediate  heirs  to  the  re«* 
version.  Three  of  the  Judges  observed,  that  the  question  was 
not,  whether  the  defendant  was  liable  to  the  debt,  but  whether 
he  was  properly  charged  as.  heir  to  his  father,  or  Whether  he 
should  have  been  charged  as  heir  to  his  nephew,  who  was  last 
seised.  And  it  .must  be  admitted,  that  if  the  lands  had  de- 
scended  to  the  brother  and  nephew  of  the  defendant  in  fee,  then 
they  ought  to  have  been  nam^^  ;  but  they  had  oiily  a  rever-» 
sion  in  fee>  expectant  upon  an  estate  tail,  which  was  uncertain^ 
and  therefore  of  little  value.  But  here  the  reversion  in  fee  was 
come  into  possession,  and  the  defendant  bad  the  land  as  henr  to 
his  father  :  it  was  assets  only  in  him,  and  was  not  so  either  in 
his  brother  or  nephew,  who  were  neither  of  them  chargeable  ; 
because  a  reversion,  expectant  upon  an  estate  tail,  was  not  as* 
sets. 

Vol-  U.  84 
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29.  A  TeversioQ  expectant  on  an  estate  taD,  wben  it  comes 

into  possession,  is  assets  for  payment  of  debtS;  though  it  sbould 

Tit.  1.1 66.     be  devised  away;  for  by  the  statutes  Wm.  &  Mary,  c    14. 

such  a  devise  is  rendered  fraudulent  and  void  against  creditors. 

cS^efVs.        30.  A  settlement  was  made  in  1707  of  lands,  to  the  .use  of 

Rep.  s  Atk.     Thomas  Delahaye  for  liie»  remainder  to  trustees  to  preserve 

^^'  contingent  remainders,  remainder  to  the  first  and  every  other 

son  of  Thomas  Delahaye  in  tail  male,  reversion  to  his  own  right 

heirs.     Thomas  being  indebted  by  bond  to-  several  persons,  and, 

among  others,  to  one  Blacket,  gave  him  a  collateral  seciuitf  of 

some  stock,  which  was  transferred  for  &at  purpose,  and  agreed 

to  be  re-tranaferred  upon  payment  of  principal  and  intereal ; 

and,  being  likewise  indebted  by  simple  contract,-  died  in  1724, 

leaving  issue  one  son,  Thomas.     In  1 725,  there  was  a  decree 

*  446  ^obtained,  by  which  the  father^s  estate  was  directed  to  be  sold 

for  the  payment  of  his  debts,  and  the  dmple  contract  cre£taiB 

to  stand  in  the  place  of  the  bond  creditors ;  and,  under  this  de« 

cree,  some  fee  simple  lands  were  sojd  and  applied.     In  17S8, 

*  Thomas  the  son  devised  the  setfed  estate  to  the  defendant, 

and  died  without  issne ;  whereby  the  estate  tail  was  spent,  and 

the  reversion  in  fee  came  into  possession. 

The  plaintif&  brought  their  bill  to  have  this  estate  applied 
towards  satisfaction  of  their:  debts,  notwithstanding  the  devisC 
ofitbytheson.  And  now  the  question  was  whether  this  re* 
version  in  fee.  was  to  be  considered  as  real  assets  of  the  father, 
applicable  to  the  payment  of  his  debts ;  or  if  it  was  prevented 
£K>m  being  so,  by  the  devise  of  the  son  1 

Mr^  A;tto£ney  General  argued  for  the  plaintifb,  that,  if  there 
had  been  np  devise  by  the  son,  the  reversion  had  certainly  been 
assets  :  for,  tfiough  it  could  not  during  the  continoaoee  of  the 
estate  tail,  be  extended  or  sold  for  payment  of  debts,  yet,  wben 
it  descended^  it  was  assets,  and  the  heir  is  named  in  the  obliga- 
tion, which  is  all  the  law  requires  to  subject  it  to  the  payment 
of  bonds,  as  appears  from  Keltow  v.  Rowden,  3  Mod.  25S. 
»»*•>  ♦  23'  And,  fix>m  OAaldaton  y.  Stanhope,  2  Mod.  60.  it  is  plam,  that 
the  only  thing  which  distinguishes  such  an  estate  ircnn  any  other, 
iS|  that  it  is  not,  immediately «.  chargeable  to  satisfy  debts; 
but .  thatf  where  it  descends  and  comes  to  the  heir  by  suocessim, 
it  clearly  may.  I  shall,  tiierefore,  consider  this  case  under 
these  three  heads :  Ist,  Upon  the  construction  of  S  and  4  Wil- 
liam ^d  Mary,  c.  14.  against  fraudulent  devises,  which  gires 
an  actiou  against  the  heir  and  devisee  ;  2dly,  That  bonds  are 
such  liens  in  equity,  either  before  or  ance  that  statute,  as  caai- 
not  by  any  contrhrance  be  defeated  ;  and,  ♦Sdly,  That  the  de- 
cree in  1726  has  bound  his  estate  in  equity,  precedent  to  the 
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devise,  in  such  a  manner,  that  no  subsequent  act  can  affect  the 
estate. 

Ist,  With  respect  to  the  act  against  fraudulent  devises,  both 
the  reason  and  the  words  of  it  extend  to  the  present  case.  The 
preamble  is,  ^'  Whereas  it  is  not  reasonable  or  just,  that,  by  the 
practice  or  contrivance  of  any  debtors,  their  creditors  should  be 
defrauded  of  their  just  debts  *;  and  nevertheless,  it  has  often  hap- 
pened, that  where  several  persons,  having  by  bonds  or  other  spe- 
cialties bound  themselves  and  their  heirs,  have  afterwards  died 
seised  in  fee-simple  of  and  m  maners,  &c,  and  have  devised  the 
same,  or  disposed  thereof  m  such  ma^nner,  as  such  creditors  have 
lost  their  said  debts  ;  all  wills,  therefore,  or  testaments,  of  or 
concerning  any  manors,  &c.  whereof  any  person  at  the  fime  of 
his  decease  is  seised  in  fee-simple  in  possession,  reversion,  or  re-  , 
mainder,  &c.  shall  be  deemed  and-  taken  (only  as  against  such 
creditor  or  creditors  as  aforesaid)  to  be  fraudulent  and  void." 
And,  sect  5,  ^^  in  all  cases,  where  any  heir  at  law. shall  be  liable 
to  pay  the  debt  of  his  ancestor,  in  regard  of  any  lands,  &c.  de- 
scending to  him,  and  shall  sell,  alien,  or  make  over  the  dame  be- 
fore any  action  brought,  such  heir  at  law  shall  be  answerable  for 
such  debt,  &c.  in  an  action  of  debt  to  the  value  of  the  lands,"  &c. 
The  mischief  which  this  statute  had  in  view,   was  a  defect  in 

*  the  common  law  ;  that,  although  it  was  the  intent  of  the  law 
that  an  heir,  in  respect  of  the  land  descended,  should  be  bound, 
yet  it  was  left  in  the  power  of  tTe  obligor,  by  a  devise,  abso- 
lutely to  defeat  his  creditors.  This  was  the  general  mischief, 
and  is  plainly  within  the  reason  of  the  act,  and  the  thing  it  in- 
tended to  prevent :  for,  it  is  as  unjust  that  *the  heir  should  be  *  450 
able  to  defeat  the  creditor,  as  that  the  ancestor  should,  and,  con- 
sequently, as  much  justice  to  prevent  it  in  him,  as  in  the  other. 
The  statute  says,  all  toills  shall  be  void  as  against  the  creditor  ; 
eautiously  wording  it,  so  as  to  take  in  every  case  where  a  cre- 
ditor may  be  defeated  of  his  debt^  and  where  he  would  have  ob- 
tained satisfaction,  had  no  such  will  been  made.  It  may  be  ob- 
jected, that  the  will  mentioned  in  the  statute,  is  not  the  will  of 
the  heir,  but  of  the  ancestor.  I  answer,  the  act  relates  to  all 
wills,  and  is  not  confined  to  that  of  the  debtor  ;  but,  if  it  was, 
the  heir  is  debtor  in  a  proper  sense  for  this  purpose.  The  mak-  ' 
ing  of  all  wills  void,  as  against  creditors,  is  attended .  with  no  in- 
convenience :  it  gives  the  creditor  no  new  right,  but  only  re-, 
moves  that  out  of  his  way  which  unjustly  obstructed  him.  It 
avoids  the  will  only  as  to  the  creditor ;  and  certainly,  where 

'  the  will  of  the  heir  prevents  the  creditor  from  that,   which 
would  otherwise,  in  point  of  law  have  been  applied  for  his  sat- 
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isfaetion,  such  will  is  in  fraud  of  the  creditor.  It  may  be 
that  the  preamble  extends  onl  j  to  the  will  of  the  obBgor,  and 
that  the  enacting  clauses  must  be  restrained  by  the  preamble  ; 
but  the  rule  made  to  maintain  the  objection  is  not  true  ;  for  it 
is  well  known,  that  general  statutes  are  made  from  pardctilar 
cases:  every  day's  experience  proves  it;  and,  indeed,  it  is 
manifestly  so  in  this  act  itself.  For  the  preamble  mentions  only 
wills ;  but  one  of  the  clauses  in  the  statute  relates  to  convey- 
ances made  by  the  heir,  which  is  less  reconcileable  to  (be  pre- 
amble than  wills  m&de  by  him  :  and,  though  it  be  said  for  reme* 
dy  ofKhich^  it  is  added  onc(  for  the  momterumce  of  jusl  oad  up- 
right  dealing  ;  which  b  as  much  as  to  say,  and  of  all  other  ihe 

*  4di  like  cases  ;  and,  to  avoid  all  doubts  of  this  kind,  *the  words 

.  such  creditors  are  repeated,  to  show  the  provision  was  not  to 
be  restrained  to  one  case  only.  Can  it  be  conceived,  that 
an  act  to  prevent  fraudulent  devises  should  particularly  pro- 
vide against  conveyances  by  the  heir,  and  forget  a  devise 
made  by  him  1  But  the  legislature  know,  that  the  first  port 
of  the  act  gave  remedy  against  that,  as  it  did  against  all  vriDs. 
Here  I  may  observe,  IS  Eliz.  c.  5.  against  fraudulent  con- 
veyances  ;  since  it  is  a  maxim,  that  statutes,  made  m  port  ma^ 
teriay  are  to  be  taken  into  the  construction  of  each  other,  as  ^ 
Lord  Hale  said  in  Baily  v.  Murin,  1  Tent  246.  such  acts  are 
explanatory  of  each  other  ;  and^^agreeable  to  this,  was  the  case 
of  Hodson  V.  Wallis,  considered  upon  the  divi»on  of  intestates^ 
estates.  So,  in  Read  v.  Ward,  lath  December  1739,  where 
the  question  was,  whether  Knox  Ward  was  a  purchaser  saved 
by  the  act  against  bankrupts,  21.  Jac.  I.  c.  19«  it  was  objected, 
that  though  tiiere  were  five  years  between  the  act  c^  bankniptcy 
and  the  commission,  yet  he  had  notice  of  the  act  of  hmirnplcry  ; 
and  though  21  Jac.  makes  no  mention  of  notice,  yet  it  was 
thought  proper  to  consider  that  act  by  the  other  of  IS  EBz.  c  7. 
by  the  last  clause  whereof,  it  is  enacted,  that  (he  act  shall  not 
extend  to  lands  heretofore  assured  by  any  auch  baidorupt,  or 
hereafter  to  be  assured  ;  so  that  such  assurance  be  made  bona 
fide^  and  that  the  parties,  to  whose  use  such  assurance  hath  or 

IiUm.  shall  be  made,  be  not,  at  or  before  the  makmg  of  such  assurance, 

privy  or  consenting  to  the  fl*audulent  purpose.  Now,  the  13 
Eliz.  makes  all  deeds  void,  which  operate  to  the  prejudice  of 
creditors,  whether  made  by  the  immediate  debtor  or  not,  accoid- 
ing  to  Apharry  v.   Boduigham,   Cro.  Eliz.  350.  where  a  coii- 

^  veyancc,  made  by  the  heir  of  the  obligor,  vras  held  fraudulent 

468  against  a  ijreditor.     ♦So,  in  5  Co.  60.  the   same  question  upon 

13  Eliz.  and  the  conveyance  by  the  heir  held  firaiidulent ;  and 

that  acts  of  parliament  made  in  prevention  of  fniud,  ought  to 
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luiYe  a  favourable  interpretation.     These  cases  went  upon  the 
doctrine,  that  the  statute  relates  to  all  conveyances,  which  nde-  * 

fraud  the  creditor  of  that  estate  that  must  otherwise  have  come 
to  him  by  law,  and  prove  that  the  act  comprehends  the  aliena- 
tion of  the  heir.  It  b  objected,  that  the  statute  is  confined  to 
the  debtor ;  but  here  it  is  a  general  question,  whether  the  act 
against  fraudulent  devises  extend  to  the  devise  of  the  heir  :  now 
the  heir  is  debtor ;  he  is  bound  in  the  bond  ;  and,  in  an  action 
against  him,  he  may  be  charged  without  charging  assets  :  it  is 
his  business  to  discharge  himself  for  want  of  assets,  for  he  is 
debtor  with  respect  to  the  lands  descended.  The  action  must  be 
in  the  debet  and  detinet  ;  and,  before  the  statute  of  jeofails,  it  was 
error  to  lay  it  in  the  detinet  only.  As,  therefore,  he  is,  in  law, 
debtor,  he  is  within  the  purview  of  th^  act ;  and,  in  Turner's 
case,  3  Co.  18.,  it  is  determined,  that  all  statutes  against  fraud 
shall  be  liberally  and  beneficially  expounded  to  suppress  the 
fraud.  If  it  is  said,  that  this  holds  true,  where  the  reversion  is 
expectant  upon  an  estate  for  life,  but  not  where  an  estate  tail 
intervenes,  some  pretence  must  be  shown  for  this  distinction. 
The  act  says,  rtoersions  or  remaindered  which,  if  relating  to  the 
first,  must  also  take  in  the  second,  the  second  mischief  being  cer- 
t^nly  the  same  in  both. 

Sdly,  The  next  question  is,  whether,  supposing  there  was  no 
remedy  at  law  in  this  case,  equity  would  suffer  creditors  to  be 
defeated  by  the  the  devise  of  the  heir  1  It  is  a  general  rule,  that  a 
trustee  cannot  defeat  a  charge  upon  the  estate  by  any  voluntary 
act ;  but  the  charge  will  follow  the  estate  in  the  hands  of  *the  ^^^ 

volunteer,  and  it  makes  no  difference  whether  4he  conveyance  be 
made  in  his  lifetime  by  wOl,  or  dying  without  heir  :  for,  if 
the  taker  is  a  volunteer,  the  estate  will  be  charged.  There  is  a 
plain  instance  of  this,  in  the  lien  which  the  wife  has,  in  this 
Court,  upon  any  interest  of  hers  not  reduced  into  the  husband's 
possession,  to  be  provided  out  of  it.  Sed  per  Lord  Chancellor, 
it  is  certain  that,  if  an  obligor,  before  the  statute,  devised  his 
lands,  equity  could  not  come  at  them,  nor  relieve  his  creditors  ; 
that  is  settled.  I  have  seen  many  cases  of  Lord  Nottingham's 
vhere  it  was  so  determined ;  and  Lord  Chief  Baron  Comyns 
said,  he  had  heard  Lord  Chief  Justice  Holt  declare,  that  equity 
could  not  aid  in  such  a  case.  The  wife,  in  the  case  I  put,  has 
such  a  lien,  as  will  prevail  even  against  a  commission  of  bank- 
ruptcy ;  which  is  a  strong  and  favourable  consideration  for  Cre- 
ditors. I  think  it  is  since  the  statute,  that  equity  has  made  the 
strong  cases  in  favour  of  bond  creditors,  and  considered  the  heir 
as  strongly  bound.  The  law  gives  the  estate  to  the  creditor 
only  quotuqut  dehitum  toluiwn ;  but  this  Court  will  decree  a 
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sale,  order  interest  to  be  paid,  and  make  the  heir  accountable  fiir 
»  ^e  profits  received  by  him  ;  because,  since  the   statute,  equilj 

considers  the  heir  as  a  trustee,  and  there  is  no  other  principle 
for  such  decrees.  The  law  makes  an  heir  pay  costs  in  an  actioa 
by  a  creditor  upon  a  bond  ;  but  this  Court  gives  him  his  costs, 
if  he  has  done  nothing  wrong  ;  and  this  upon  the  same  prind« 
pie.  Equity  will  also  direct  the  sale  of  a  reversion  after  an  es- 
tate for  life  ;  because  the  estate  is  applicable  as  a  trust  estate. 
I  do  not  know  that  there  is  any  instance  of  the  Court's  doiu^ 
these  things  before  the' statute,  but  they  have  been  done  since  by 

*  AKA  the  equity  of  the  act.     In  many  cases,  this  Court  goes  {arther 

than  the  law.     *The  law  only  gives  an  action  against  an  exe- 
cutor for  a  devastavit ;  and,  if  the  executor  is  insolvent,  the 
creditor  is  defeated  :  but  this  Court  goes  farther.     So,  if  a  mo- 
uey  legacy  is  paid,   equity  will  oblige  the  legatee  to  refund. 
The  law  says,  a  reversion  after  an  estate  tail  is  s^sets,  as  mach 
as  after  an  estate  tor  life  ;  only,  it  is  not  so  soon  effectoaL 
Where  it  is  after  a  life,  the  heir  cannot  plead  riene  per  deiceiit, 
and  the  creditor  will  have  a  judgment  against  him  ;  but,  after 
an  estate  tail,  he  may  plead  riens  per  descent,  yet  the   crediUff 
may  take  judgment  fuando  occiderml,  and  have  execution  when 
the  reversion'  comes  into  possession.     The     only  difference, 
therefore,  is  in  regard  to  the  time,    when  the  creditor  can 
obtain  the  frmt  of  his  action  ;  but  that  makes  none  in  the 
things,   nor  in  equity,  which  respects  the  substance,   and  not 
little  variations  in  the  form  of  pleading,  or  times  of  execa- 
tion :  in  both,  the  bond  is  a  real  lien,  though  not  immediately  ef- 
fectual against  o]\e  interest.     So,  if  a  right  incumbered,   or  a 
rent-seek  descend,  the  heir  may  plead  riens  per  deeceniy   and 
the  creditor  may  have  judgment  qmando  acciderint,  and  take  exe- 
cution after  ;  yet  the  law  says,  that  neither  the  right,  before  it 
be  reduced  into  possession,  nor  the  rent-seek  before  seVsm  \iad» 
are  assets.     Brediman's  case,  6  Co.   58.     Equity  considers  al 
contingent  interests  as  real  ones,   though  subject  to  a  conliii* 
gency,'  and  will  not  let  the  person  who  has  it  carry  it  away. 
Suppose  a  contingent  remainder,  and,  in  the  life  of  the  obligor, 
the  contingency  not  happened,  it  is  not  assets  ;  but,  when  the 
contingency  does  happen,  it  will  be  applied  to  pay   debts  in 
equity  which  shews  that  the  Court  conaders  bonds   as  real 
liens  upon  the  estate,  and  will  not,  in  any  case,  aUow  the  credi- 
tor to  be  defrauded. 

*  465  'Sdly,  The  third  point  is  the  decree  of  18th  June  1725,  which 

has  bound  the  estate.  It  directs  the  estate  of  the  intestate's  UA^ 
er  to  be  sold,  and  the  money  arising  from  the  sale  to  be  applied 
for  payment  of  his  debts.    The  Master,  therefore,  might   have 
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sold  this  estate  under  the  decree ;  and>  if  he  might,  then  the  de- 
cree binds  it  from  the  time  it  was  pronounced.     Suppose  a  na« 

.  4:ed  right  or  a  contingent  remainder  had  descended,'  yet  it  would 
have  been  bound,  though  at  law  it  is  not  assets  ;  but  it  is  bound 
to  be  applied  infuturo.  The  meaning  of  binding  by  a  decree  is, 
an  order  that  the  thing  shall  be  done  :  it  is  not  material  whether 
presently  or  at  a  future  time.  The  only  question,  then,  can 
be,  whether  a  man  shall  defe^it  the  intention  of  the  Court ;  and 
it  is  evident  from  Sir  Thomas  Harvey  v.  Montague,  1  Vem. 
57.  122.  that  the  Court  will  not  suffer  it,  nor  countenanee  any 
art  to  elude  the  force  of  its  decrees. 

Mr.  Murray  argued  for  the  defendant,  that  the  construction 
of  3  &  4  W.  and  M.  must  be  the  same  in  this  Court  as  at  law ; 
the  intent  of  construing  a  statute  being  only  to  discover  the 
meaning  of  parliament  in  making  it ;  and  that  must  be  uniform 
and  certain  :  for,  if  one  Court  puts  a  different  construction  upon 
it  from  the  other,  one  of  them  must  necessarily  be  in  an  error. 
Indeed  one  Coiut  may  give  a  different,  more  extensive,  or  more 
effectual  remedy,  than  the  other,  as  this  Court  generally  does  ; 
but  still  the  meaning  of  the  Legislature  must  be  the  same  in  all 
Courts,  where  its  acts  are  considered.  I  shall  consider,  first, 
how  the  matter  in  dispute  stood,  both  at  law  and  in  equity,  before 
the  statute* 

At  that  time,  neither  in  law  nor  equity  were  lands  devised 
liable  to  pay  bond  debts  :  there  is  no  part  of  the  law  more  cer- 
tain, than  what  relates  to  *bonds,  and  the  effects  of  them.  If  *  4^ 
the  heir  was  not  named  in  the  bond,  it  was  only  a  personal  con- 
tract :  if  he  was  named,  all  the  effect  of  it  was,  that  the  lands 
descended  to  him  should  be  liable  ;  but  still,  in  point  of  law, 
bonds  were  never  considered  as  liens  upon  the  obligor's  lands ; 
and  therefore  several  other  securities  were  introduced  by  acts  of 
parliament,  which  should  become  real  liens,  as  statutes  merchant, 
staple,  recognizances,  &c.  But  bonds  were  left  as  they  stood  Tit.  14. 
before,  and  no  action  upon  them  could  be  brought  against  a  ter- 
re-tenant of  the  obligor,  but  against  his  heir.  There  were  de- 
visees before  the  statute  of  wills  ;  but  no  action  on  a  bond  could 
be  inuntained  against  a  devisee  of  lands  by  custom^  merely  be- 
cause they  were  considered  at  law  as  alienees.  The  law  was 
the  same  with  respect  to  the  devisees  of  the  obligor,  before  3  &  4 
W.  and  M.,  and  nane  of  the  statutes  against  fraudulent  deeds 
relate  to  devises,  either  in  law  or  equity  ;  for  the  devise  took 
not  effect  till  death  ;  and,  from  the  time  of  Hen.   VIII.  to  this 

'  statute,  though,  many  wills  must  have  defeated  creditors,  yet 
there  is  no  instance  of  their  obtaining  relief.     This  is  proved  by 

the  greatest  authority  :  for  thb  very  act  of  parliament  says,  that 
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by  that  means,  the  debts  were  lost.  Since  this  ac^  all  the  caie9 
have  gone  upon  it  as  introducing  a  new  law,  as  laying  down  ^ 
new  rule  ;  and  the  determinations  have  been  founded  upon  it 
1  P.  Wms.  99.  A  bill  brought  upon  this  act  against  the  de- 
visee of  the  obligor  in  a  bond  the  defendant  insisted  the  heir 
should  have  been  a  party  ;  saying,  that  the  action  shaD  be 
brought  agunst  the  heir  and  the  devisee  jointly.  Lord  Cow« 
per's  words  are  :  *Mt  is  the  act  makes  this  assets  in  •the  de- 
visee's hands  ;  and  that,  requiring  the  heir  to  be  made  a  de- 
fendant, you  must  follow  the  remedy  therein  prescribed ;  and 

*  457  thb  "^bill  in  equity,  is  as  an  action  at  law  :^^   wVnch   shows 

that  these  proceedings  against  devisees  are  considered  milins 
Court  as  strictly  founded  upon  the  statute,  which  must  be 
strictly  pursued  ;  and,  independent  of  this  law,  equity  could  not 
interpose.  Indeed,  the  reason  of  the  thing  speaks  it :  for  this 
Court  has  only  a  concurrent  jurisdiction,  with  courts  of  hw  in 
legal  assets  to.  give  relief;  but,  in  the  same  rule  of  property; 
for  to  follow  another  rule,  would  be  to  make  law.  It  is  a  ■ttama 
of  law,  that  lands  are  not  liable  to  simple  contract  debts»  and 
copyholds  to  no  debts.  It  may,  perhaps  be  hard  to  account  ibr 
all  these  rules  :  they  are** founded  upon  reasons  which  have  loog 
since  ceased  ;  yet  equity,  finding  those  rules  established,  eamiot 
assist  against  them.  Before  29  Car.  11.  c.  S.  an  heir  takmg  a 
life  estate  as  occupant,  was  not  thereby  subject  to  his  ancestoi^s 
debts ;  nor  did  eqmty  ever  make  him  so  ;  and,  in  all  cases, 
where  the  laws  says  that  lands  are  legal  assets,  this  Court  does 
not  depart  from  the  rule  of  property  laid  down  at  law,  bat  pro- 
ceeds in  a  more  extensive  manner,  and  gives  a  more  effe<^aal 
remedy.  Suppose  the  case  of  a  reversion  after  an  estate  for  C& 
or  in  tail,  the  law  says  the  first  is  assets,  and  that  the  beir  tsask^ 
not  plead  rieneper  descerU  ;  or,  if  he  did,  that  judgment  would 
be  given  against  him  :  whereas,  in  this  Court,  the  estate  img^t 
be  decreed  to  be  sold,  which  is  only  coming  at  the  thing  sooner. 
But  the  other,  in  law,  is  not  assets^  because  the  heir  may  do 
what  he  will  with  it ;  he  may  sell  or  give  it  away ;  and  the  cre- 
ditor's being  able  to  take  judgment,  quanio  accideriat  proves 
nothing ;  for.  he  may  take  such  judgment,  though  there  be 
nothing  descended  to  the  heir .  at  alL     This  Court,  then,  wiD 

*  458  ^^^  ^^7>  ^^^^  ^^  interest  is  assets,  because  that  would  be  to 

make  law.  Cases  *may  be  put,  where  such  a  reversion  is  a 
good  and  certain  estate  as  where  it  is  after  a  limitation  to  the 
first  and  other  sons  of  a  woman  of  sixty  :  yet  it  will  not  be  as- 
sets. In  order  to  avoid  the  confusion  of  two  rules  of  propert|^ 
this  Court  adopts  the  rule  of  law  :  so  it  does  with  respect  to  lint 
civil  law  in  cases  of  legacies  ;  and,  indeed,  if  different  raks 
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were  allowed  in  diflferent  courts,  it  would  be  in  the  election  of 
the  party,  what  measure  of  justice,  what  sort  of  determination, 
he  would  take.  The  present  will  is  made  by  one  who  is  neith- 
er a  debtor  nor  a  trustee,  for  his  estate  was  never  liable  :  it  was 
never  assets  in  his  hands  ;  nay,  it  never  was  subject  to  pay  debts 
in  the  hands  of  the  obligor.  How,  then,  can  it  be  afraud  to  dis- 
pose of  what  was  never  liable,  even  in  the  obligor's  hands  1  There 
is  no  doubt  but  the  heir  might  have  incumbered  this  estate,  given  4| 

it  to  whom  he  pleased,  barred  it  by  a  common  recovery.  Cut 
bonot  then,  is  tUs  Court  to  interpose  1  Only  to  put  the  parties 
hereafter  to  the  expense  of  a  recovery  to  enable  them  to  devise 
it ;  and  so,  no  fair  or  upright  dealing  will  the  statute  produce, 
but  with  regard  to  the  fees  of  C.  B. 

This  brings  it,  therefore,  to  the  construction  of  the  act ;  and 
that  must  be  uniform  in  law. and  equity*     It  set  out  with  a  miuc- 
im,  deduced  from  natural  justice,  that  creditors  should  not  be  de* 
Jrauded ;  are  there  «ny  defrauded  here  %  And,  granting  that, 
this  statute  was  made  to  supply  a.  defect  in   13  Eliz.  and  car*  . 
ry  the  provision  to  devisees ;  admitting,  likewise,   the  rule  of 
construction  of  acts  m  pari  materia ;  yet  will  it  not  affect  this 
case :  for  it  b  not  within  13  Eliz.     If  he  had  been  seised  of 
^  this  reversion  in  fee,  and  made  a  grant  of  it,  the  grantee,  and 
npt  the  creditors,  would  have  had  the  benefit  of  it  by  that  stat- 
ute.    The  enacting  ^clause  in  3  &  4  W.  and  M.,  which  has         *  469 
been  mentioned  as  relating  to  conveyances  by  the  heir,  has  a 
preamble,  independent  of  that  to  the  former  part  of  the  statute ; 
and  though  a  clause  may  in  some  cases  go  farther  than  the  pre- 
amble, yet  certainly  it  cannot,  when  it  refers  to  the  preamblCt 
as  it  does  here  ;  saying,  such  creditors^  that  is,  such  as  are  men- 
tioned in  the  preamble,  to  whom  a  man  has  bound  himself  and 
devises,  not  where  a  third  party  devises.     In  constructions, 
vcfha  reUUa  in  esse  videntur ;  repeat  the  words  here,  and  the 
clause  will  not  reach  this  case.     There  is  a  remedy  g^ven  by 
the  act :  an  action  may  be  brought  agunst  the  heir  at  law  of 
the  obligor  and  such  devisee.     That  again  refers  to  the  pream- 
ble :  how  can  the  devisee  be  charged,  but  m  an  action  as  de- 
visee of  the  obligor  1  He  may  plead  riens  per  devise,  if  the  heir 
could  plead  riens  per  descent  from  the  devisor.     Hteres  dkitur 
ah  hesreditate ;  it  is  not  from  being  son :  for,  if  nothing  came  to 
him  by  descent,  he  is  not  heir.     Had  the  reversion  been  after  a 
life,  the  heir  must  plead  it  speciaUy ;  because  the  law  says, 
such  an  interest  ts  quoH  assets  :  but,  in  the  present  case,  he 
may  plead  riens  per  descent ;  because,  in  law,  he  has  nothing. 
Indeed,  if  the  reversion  had  descended,  he  might  have  been  lia* 
ble  ;  but  the  reason  of  that  is,  because,  in  pleading,  he  must 

Vol.  IL  8* 
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have  made  himself  heir  to  the  obligor ;  hut  it  is  otherwise,  if 
not  connected  with  the  debtor :  as  ^here  the  ancestor  has  a  sod 
and  a  daughter  by  one  venter^  and  a  son  by  a  second,  and  dies ; 
the  eldest  son  enters  and  dies  before  any  action  brought,  and 
m^kes  possessio  JratiSf  ^c;  the  daughter  would  have  the  lands, 
but  she  could  not  be  charged,  not  being  very  heir ;  nor  could 
the  second  son,  as  not  having  assets.  Here,  if  the  devisor  had 
^'  460  issue,  and  the  estate  tail  had  continued,  *yet  he  might  have  de- 

vised this  reversion,  and  it  would  have  been  good  :  but  if,  after 
a  long  course  of  descents,  the  estate  tail  was  spent,  and  tbe  re- 
version had  gone  through  twenty  purchasers,  the  cteffitors 
might,  *after  500  years,  recall  this  reversion  to  pay  their  debts, 
though  the  devises  were  good  during  all  that  time  ;  and  tUs  for 
no  other  end  but  to  mskh  persons  suffer  recoveries,  as  if  aB 
omission  of  a  legal  formality  created  a  new  head  of  equity* 

It  has  been  objected,  that  the  defendants  were  precladed  by 
the  decree,  when  the  question  was  not  made  in  the  ease,  was  not 
heard  by  the  Court,  nor  the  estate  then  before  it.  But,  indeed, 
all  that  is  begging  the  question  :  for,  if  this  interest  was  pert  of 
the  father's  estate,  then  it  was  to  be  sold  by  the  decree  ;  but 
not  if  it  was  the  son's  estate,  for  that  the  Court  could  not  bind. 
The  father  had  lands,  which  were  sold  by  this  decree ;  but^ 
'  when  it  was  made,  the  Court  could  not  order  a  sale  of  die  re- 
version, for  the  son  might  have  barred  it  after  the  decree. 

Mr.  Attorney  General. — If  it  was  true  that  the  only  basi* 
.  ness  of  this  Court  is  to  give  a  farther  remedy  than  the  law  does, 
but  strictly  tied  up  to  the  rules  of  law,  many  rales  of  equity 
must  be  laid  aside  since  they  cannot  be  accounted  for.  How 
is  it,  that  when  there  are  two  obligors,  and  one  dies,  tfaouf^ 
there  is  no  way  at  law  to  subject  the  lands  of  him  wbo  died, 
this  Court  does  assist  t  So  the  profits  of  an  estate,  desceaded 
to  the  heir,  cannot  be  reached  at  law  ;  yet  here  they  wi3i.  T\ie 
true  reason  is,  that  there  is  a  general  ground  in  law  which 
warrants  it,  that  the  estate  descended  is  the  creditor's,  and  fia- 
ble  to  pay  his  debts :  and  in  all  cases,  wherever  the  law  lays 
down  a  general  principle,  or  creates  a  general  fien,  this  Cottrt 
*  461  ^^'  carry  it  on  where  the  law  will  not.     *Now,  suj^pose  tiie 

obligor  Umself  had  devised  this  reversion,  would  it  not  dien 
hav«  been  liable  to  his  debts  ?  Certainly  it  must,  and  woaU 
fall  within  the  obvious  sense  of  the  statute.  And  why  abaB  it 
do  so  now  ?  since  the  law  does  not  regard  the  time  when  k  fe  to 
be  applied  in  payment.  It  is  true,  the  law  says,  a  revemoB 
nfter  an  estate  tail  is  not  assets :  but  that  i^  only  in  the  senae  of 
the  heh^s  not  being  charged  with  the  debt :  and  yet  at  law  i 
is  assets  whenerer  it  vests  and  comes  into  possession.    The 
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of  possesfiofratris,  that  was  put,  is  mistaken  ;  for,  certainly,  the 
sister  would  be  liable,  and  so  it  appears  from  Thompson's  En- 
tries, 420.  and  1  Lutw.  504.,  because  she  must  show  how  she 
became  heir,  and  that  she  is  heir  to  him  who  is  heir  to  the  land. 
A  judgment  differs  from  a  bond  only  in  this  respect,  that  execu- 
tion may  be  taken  upon  it  directly,  without  farther  action.  As 
to  the  time  of  500  years,  that  is  not  an  objection  to  this  case,  but 
to  the  nature  of  the  thing  ;  for  it  would  be  the  same  if  there  had 
been  a  judgment :  it  would  go  in  course  of  descent,  and  why 
should  it  not  descend  cum  onere  1 

Note,  that  the  question  as  to  Blacket's  bond,  which  was  paid 
out  of  the  personal  estate,  was,  whether  he  having  a  collateral 
personal  security,,the  creditors  should  also  stand  in  his  place  as  ' 

bond  creditors,  and  so  take  part  of  the  real  estate,  as  his  bond 
would  have  done.  But  that  was  not  now  argued,  having  been 
spoken  to  at  a  former  hearing  ;  and  the  other  question  only  di- 
rected to  be  argued  again. 

Lord  Chancellor. — The  first  question  is  upon  3  &  4  W.  and 
M.  ch.  14.  ;  whether  this  reversion  in  fee,  now  come  into  pos- 
session, ought  to  be  considered  as  assets  for  the  payment  of  bond 
debts  1  I  had  great  doubt  of  it  upon  the  first  hearing,  the  ques- 
tion being  'new  and  never  yet  determined  ;  but,  having  deUber-  ^^^ 
ated  upon  it,  I  am  of  opinion  that  the  reversion,  now  come  into 
possession,  is  become  assets  to  pay  the  debts.  I  agree  it  must 
depend  upon  the  construction  of  the  statute  :  for,  before  that, 
there  was  no  method  either  at  law  or  in  equity  to  make  lands  de- 
vised, and  the  descent  broke,  liable  to  debts.  The  reason  where- 
of was,  that  the  ancestor,  by  his  specialty,  bound  the  heir  and 
nobody  else  ;  and  not  even  the  heir  unless  he  was  named,  but 
only  the  executors  and  administrators  :  but,  where  the  heir  was 
named,  the  law  was  not  so  unreasonable  as  to  say,  he  should  be 
personally  bound  farther  than  the  extent  of  what  came  to  him  by 
descent ;  so  that,  if  nothing  descended,  he  was  not  subject  at 
all.  The  devisee,  on  the  other  hand,  was  never  bound ;  the 
heir  being  only  so  by  naming  him,  and  the  devisee  being  no  re- 
presentative, which  was  very  unreasonable  :  for,  as  the  estate  in 
the  hands  of  the  ancestor  was  so  far  liable,  that  a  judgment 
would  have  bound  it  in  him,  and  if  he  had  died,  leaving  it  to  de- 
scend, the  heir  must  have  applied  it,  it  was  very  liard  to  say  that 
a  voluntary  act  of  the  obligor  should  defeat  the  chaise. 

Different  statutes  have  been  made  to  prevent  fraudulent  con- 
veyances :  the  13  Eliz.  is  one  of  them,  but  it  does  not  meddle 
with  wills.  The  law  presuming  a  consideration  for  a  devise, 
the  statute  3  &  4  W.  and  M.  therefore  became  necessary,  not 
only  to  give  a  remedy  in  equity,  where  there  was  no  ground  for 
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one  befope,  (since^  otherwise,  it  would  be  saying  a  person  should 
be  chargeable  here  who  was  not  chargeable  at  law),  but,   as  this 
was  an  injustice  and  defect  in  the  law,   and  to  remedy  it  was 
this  law  made,   we  must  then  consider  whether  this  case  be 
*  463         within  the  intention  of  the  ^statute  ;  and  next,  if  the  words  be 
sufficient  to  attain  that  end.     What  is  the  intent  1  The  relief 
of  creditors  against  fraudulent  devises  ;  that  is,   to  give  the 
creditors  a  remedy  notwithstanding  the  devise  :  not  that  the  law 
thought  these  devises  mala  in  se,   any.  more  than  the   IS  Eliz. 
does  conveyances  as  actual  frauds  in  themselves,  but  as  thej 
defeated  creditors,  and  not  otherwise.     This  was  the  gener^ 
Tiew  ;  and,  not  Iraming  the  law,  it  was  immaterial,  to  inquire 
nicely,  whether  the  devise  was  made  by  the  obligor  himself^  or 
by  a  consequential  debtor,  the  heir  ;  because  either  the  one  or 
the  other  prevented  the  creditor  from  having  his  debt  out  of  that, 
which,  if  suffered  to  go  by  descent,  would  have  been  liable  to 
pay  his  debt ;  and  the  general  intent  was,  to  put  them  all  upon 
such  a  footing  as  they  would  have  been  if  the  heir  had  taken  by 
descent     Now,  if  there  are  words  in  the  statute,  the  construc- 
tion must  be  in  that  manner.     We  must  not  add  words,  but 
put  such  construction  upon  those  in  the  act,  as  will  best  answer 
the  end  and  intent  of  it,  as  far  as  the  words  will  bear.     Bo  has 
13  Eliz.  been  extended,  as  in  Twyne's  case,  3  Co.  82  a.,  by 
tl:e  most  liberal  construction ;  and  even  in  criminal  cases,  as 
S3  Hen.  VIII.   c.  23.,  for  trials  of  murder,  where  criminals  fly 
from  one  county  to  another,  a  power  is  given  to  try  them  in  a 
foreign  county  by  commission.     The  enacting  part  says,  mtk' 
in  the  kingdom  or  vnthotUf  which  certainly  was  not  meant  to 
foreign  parts,  but  probably  Wales  or  the  northern  counties ; 
and  yet,  by  force  of  these  words,  commissions  have  issued  to  try 
murders  committed  abroad,  as  in  the  West  Indies,  Baltic,   &c. 
(though  these  words  were  thrown  in  for  another  purpose),  to 
suppress  the  mischief.     In  the  present  case,   the  Court  ought  to 
make  the  most  liberal  construction  to  avoid  the  evil  intended 
*to  be  remedied.     Now,  what  are  the  wprds  t  The  preamble 
recites,  that  whereas  it  is  not  reasonable  or  just  that,  by  the 
practice  or  contrivance  of  any  debtors,  their  creditors  should  be 
defrauded  of  their  just  debts  ;  and  nevertheless  it  has  sq  hap* 
pened,  that  where  several  persons  having  by  bond,  &c.   bound 
themselves  and  their  heirs,  &c.,  and  died  seised,  having  devised, 
&c.,  the  enacting  clause  says,  ''  Therefore  all  wills  and  testa- 
ments,'' &c.     Now,  the  objection  is,  that  the  preamble  is  appli- 
ed  to  a  particular  case,  and  the  words  of  the  enacting  clause  tied 
up  to  that.     If  the  preamble  is  so,  the  Court  can  go  no  farther  ; 
and  it  is  in«sted  likewise,  that  the  only  case  in  the  preamble 
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by  where  persons  who  are  obligors  devise,  and  that  the  clausa 
confirms  it,  making  the  devise  void  only  against  such  creditors. 
But  I  am  of  opinion,  that  construction  is  much  too  strict,  and 
that  the  words  do  not  warrant  it;  there  being  two  parts,  and 
no  reason  to  say  that  the  preamble  is  tied  up  to  one  of  thenu 
The  first  cose  is  a  general  one,  that  *^  it  is  not  reasonable  that, 
by  contrivance  of  any  debtors,  their  creditors  should  be  defi*aud- 
ed  of  their  just  debts."  Tien  follows  a  particular  case,  where 
one,  who  bound  himself  and  his  heirs,  devisepb  The  first 
words  l^ing  general,  the  putting  afterwards  of  a  particular 
case  will  make  no  diflTerenoe.  Suppose  it  had  been  framed 
with  only  the  first  clause  of  the  preamble,  there  could  be  no 
douct  upon  it ;  and  certainly  the  subsequent  words  do  not  so  re« 
strain  the^others  as  to  make  them  useless.  They  are  only  by 
way  of  instance,  not  to  make  the  act  less  comprehensive.  This, 
indeed,  would  take  in  all  sorts  of  debts,  those  by  simple  con- 
tract as  well  as  by  bond ;  but  then  a  demise  could  not  be  said 
to  be  in  fraud  of  a  simple  contract  creditor  ;  because,  though, 
the  lands  had  descended,  *they  would  not  have  been  liable  to  his  *  465 

debt.     Who  is  debtor  ?  Certainly  the  obligor,   and  so  is   the 
heir  at  law ;  he  is  called  so  by  the  common  law ;  so  are  all 
the  cases,  and  the  judgments  against  him  prove  it.     Plowden, 
440.  shows  that  the  action  is  brought  against  the  heir,  as  bound 
in  the  specialty  ;  and,  if  he  was  charged  only  in  the  detineU  it 
was  error  before  the  statutes  of  jeofails,  which  cure  it  after  ver- 
dict ;  because  he  is  debtor,  and  it  lies  upon  him  to  discharge  him- 
self.    Indeed,  if  he  plead  fairly,  he  shall  be  discharged  according 
to  his  case  ;  but,  if  he  suffers  judgment  to  go  agamst  him  by 
default,  he  will  be  personally  charged,  which  shows  the  difier- 
ence  between  an  heir  and  an  executor  ;  for  if  an  executor  lets 
judgment  go  against  him  by  default,  yet  the  creditor  has  judg- 
ment only  de  bonis  testatoris  ;  but,  against  the  heir,  it  is  a  gen-^ 
era]  judgment ;  so  that  it  is  plain  the  heir  \a  a  debtor,  but  such 
an  one  as  may  discharge  himself  by  plea.     If  this  is  so,  and  the   . 
enacting  clause  makes  all  wills  void  only  as  against  such  credi- 
tor, that  is,  such  only  as  could  be  defrauded  by  the  devise,  what 
is  the  construction  of  the  statute  upon  the  whole?  That  the 
fraud  against  creditors  of  any  debtor. (and  the  heir  is  a  debtor 
in  point  t)f  law,  and  within  the  words  cmy  debtor^)  ought  not  to 
be  allowed.     So  I  think  that  the  act  must  be  construed  to  pre- 
vent the  mischief,  and  that  the  devise  of  an  heir  at  law  is  with- 
in the  statute ;  and  whether  the  lands  be  in  possession  or  re- 
version, is  just  the  same  thing.     It  may  be  sdd,   that  the  case 
of  the  obligor's  dying  and  suflering  the  lands  to  descend,  and 
the  heir's  devising  them  and  dying,  is  provided  for  by  $  5.  of 
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the  statute.     But  that  is  giving  the  creditor  only  the  remedy  of 
following  the  heir's  personal  estate ;  for,  unless  the  devise  he 

*  466  fraudulent  within  *this  statute,  the  lands  cannot  be  liable  to  pay 

his  debt,  but  only  the  personal  estate  of  the  heir ;  winch  would 
hold  in  tbe  case  of  a  reversion  after  an  estate  for  life,  or  any 
other  interest  devised  by  the  heir,  and  the  same  question  would 
have  been  made  if  the  lands  had  keen  in  possession.  It  is  said, 
a  reversion  expectant  upon  an  estate  tail  is  not  assets,  and  die 
heirmay  plead  Wen«/)er  descent;  but  that  does  not  prove  that 
the  reversion  in  fee,  when  fallen  into  possession,  shaQ  not  be  li- 
able. If  it  had  been  suffered  to  descend,  though  through  ten 
descents,  it  would  have  been  liable,  and  the  heir  charged  m  the 
debet  and  detinet,  as  in  Kellow  v.  Rowden,  3  Mod.  253.  It 
is  said,  this  reversion  was  never  liable  to  the  debts  ;  ^t  I  think 
it  is  enough  Hhat  there  was  a  possibility  of  its  being  liable : 
there  was  a  liableness  in  it,  a  quality  in  it  to  be  so,  to  be  sub- 
ject to  the  debt.  The  saying  a  reversion  in  fee  after  an  estate 
tail  is  not  assets,  is  a  gross  expression,  not  accurate,  and  arises 
from  the  method  of  pleading  allowed  to  the  heir,  that  he  may 
plead  rims  per  descent ;  but,  if  the  creditor  may  take  the  rever- 
sion, when  it  comes  into  possession,  it  shows  a  liableness  in  the 
thing  to  be  assets.  It  b  like  a  right  descending  ;  or,  suppose 
a  rent-seek  descended,  and  the  heir  never  had  seisin,  he  might 
plead  riensper  descent ;  and  if  the  creditor  took  judgment  ag^ainst 
the  assets,  quando  acciderint,  he  might  extend  it  whenever  the 
heir  got  seisin.  So,  if  a  dry  seigniory  descended,  the  heir 
pleaded  the  same  plea,  and  the  creditor  took  the  Uke  judgment, 
because  it  was  a  thing  which  could  not  be  valued  ;  but  if  after, 
a  tenancy  escheated,  the  creditor  imght  take  out  a  scirt  facims 
on  his  judgment,  and  reach  the  tenancy,  though  the  inheritance 
never  was  in  the  obligor,  by  reason  of  the  quality  in  the  land. 

*  467  2  Inst.  293.     This  shews  that,  *the  expression  of  not  being  as- 

sets is  a  gross  expression,  and  cited  only  in  respect  that  it  is  of  no 
present  value.  Then  it  is  said  that  the  heir  might  have  disposed 
of  it  :  so  he  might ;  but,  upon  Apharry  v.  Bodingham,  Cra  Eliz. 
350.,  I  doubt  such  a  conveyance  would  have  been  void  by  the  stat- 
ute. The  heir  at  law,  as  tenant  in  tail,  might  no  doubt  have  bar- 
red it ;  but  that  may  be  said  in  all  cases  where  a  reversion  in  fee 
after  an  estate  tail  descends,  and  where  both  descend  from  the 
same  ancestor,  and  a  fine  only  has  been  levied.  The  entail» 
beingbarred  by  that  means,  has  let  in  a  bond,  wluoh  only  af- 
fected the  reversion  in  fee.  Some  ambiguity  arises  in  this  caae» 
from  the  two  interests  being  in  the  same  person  ;  but  if  the  es- 
tate tail  was  in  a  stranger,  when  it  would  not  be  in  the  heir's 
power  to  bar  it,  but  the  stranger  might,  the  law  would  caU  the 
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reTeTMon  not  assets ;  and  yet,  wherever  the  entail  be,  though 
the  heir  has  no  power  over  it,  if  he  devises  it,  and  the  entail  de* 
termines,  will  it  not  be  liable  1  I  think  clearly  it  would  ;  and, 
in  this  sense,  it  stands  free  from  the  objection  of  the  heir's  be- 
ing able  to  bar  it.  Suppose  the  obligor  himself  had  devised 
the  reversion,  all  the  reasons  of  its  being  of  no  value  and  not 
liable,  and  not  assets  at  his  death  in  the  hands  of  the  heir,  and 
consequently  not  a  devise  in  fraud  of  creditors,  would  hold  in 
ihat  case  as  weB  as  in  this ;  yet  it  is  admitted,  that  would  have 
been  within  the  act.  The  case  put  of  possessio  fraJtris^  where 
the  sister  has  the  land,  I  am  of  opinion  is  wrong,  and  that  the 
lands  would  be  fiable  in  her  hands  ;  but  then  they  must  show 
the  intermediate  descents,  according  to  Lord  Holt  in  Kellow  y. 
Rowden,  Carth.  126.  The  action  must  be  brought  against  her 
as  heir  to  her  brother,  who  was  heir  to  her  father.  I  think 
such  an  action  may  be  brought ;  and,  to  the  *best  of  my  me-  *  468 

mory,  there  is  a  precedent  how  to  frame  it,  in  Clifl's  Entries, 
aig^nst  the  heir  at  law  of  the  first  obligor  in  the  second  degree, 
and  also  joining  the  devisee  of  the  first  heir  at  law.     But  it  is 
said,  that  if  such  an  action  was  brought  agunst  the  defendant 
here,  he  might  plead  that  the  heir,  whose  devisee  he  was,  took 
rum  fir  descent ;  But  I  am  of  opinion  that  would  not  be  a  good 
plea  for  the  devisee  in  such  case,  beckuse  the  nature  of  the  thing 
required  the  heir  to  say  rietM  per  desceaJt  die  impetrationU  brevte  ; 
and  the  devisee  could  not  say  that,  with  regard  to  the  writ  pur- 
chased agmnst  him.     Then  he  must  say,  that  his  testator  had 
Botlung  by  descent  which  he  had  devised  to  him,  and  the  issue 
would  be  against  him  upon  showing  tbis  reversion  :    for  the 
qiuaiity  of  being  subject  to  debts  would  be  an  estate  in  him  to 
pay  them.    For  these  reasons  I  am  of  opinion,  it  is  agreeable 
to  the  mtent  of  the  legislature,  and  of  the  statute,  as  well  as 
within  the  words  of  it,  that  this  estate  should  be  liable  to  pay 
these  debts. 

The  second  question  is,  whether  any  difference  must  be  made 
between  the  specialty  and  simple  contract  creditors,  which  are 
to  stand  in  their  place,  in  regard  that  this  estate  was  not  lia- 
ble when  the  devise  was  .  made  ?  But  I  thi^k,  upon  the  reason 
•  of  this  Court,  in  cases  of  this  nature,  that  the  simple  contract 
4ebt8  must  stand  in  their  place,  and  that  to  all  intents  and  pur- 
poses as  if  the  specialties  were  not  satisfied.  That  is  the  con- 
struction of  aU  decrees,  where  one  is  to  have  the  like  remedy  as 
the  other  would  if  not  paid. 

I  have  grounded  my  opinion  on  the  statute,  without  entering 
into  the  question  how  far  courts  of  equity  would  go  to  relieve 
creditors.     It  is  certun  equity  has  extended  the  remedy  be- 
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*  469  yond  what  the  *law  does ;  as  where  it  decrees  the  profits,  which 

there  is  no  ground  for,  in  the  case  of  fraudulent  deviaes  under 
this  statute;  but  where  it  is  done,  it  is  as  being  afroit  fallen 
from  what  is  the  creditor's.  The  like  where  a  sale  is  decreed. 
But  yet  I  know  no  case,  where  equity  decrees  a  thing  itself  to 
be  liable,  which  the  law  says  is  not  liable,  or  is  not  analogous 
to  what  the  law  'directs  ;  except  only  in  the  case  of  an  advowson 
Tit.  31.  iQ  f^Q^  ^  decreed  by  Lord  King,  in  Tong  v.  Robinson,  and  af- 

firmed in  the  house  of  Lords  in  1730,  which  my  Lord  Coke 
says  is  not  assets,  as  it  cannot  be  extended,  the  law  givii^  no 
remedy  but  by  extent,  qiumsque  debUum  fuerit  levotvm,  except 
in  case  of  collateral  warranty,  because  tiiere  tbcYahieof  tfie 
whole  subject  is  in  question. 

As  to  Blacket's  bond,  I  think  there  is  no  difference  in  that ; 
for  the  stock  was  only  a  collateral  security  :  and  it  is  ^declared 
by^  the  defeazance,  that  it  shall  be  re-transferred,  and  so  no 
foundation  to  turn  that  bond  on  the  personal  estate  ;  and  this 
upon  the  rule  of  marshaling  assets  ;  as,  if  there  be  a  mortgage 
on  two  estates,  and  a  second  only  on  one,  if  the  estates  will  sat* 
isfy  bothj  they  shall  be  compelled  to  take,  so  as  that  all  may 
find  a  satisfaction  ;  and  therefore  the  plaintiffs  must  s&nd  ir 
his  place,  as  well  as  that  of  others.  And  so  decreed  the  es* 
tate,  descended  from  Thomas  the  iather,  and  devised  by  Thonaas 
the  son,  to  be  liable  to  the  plaintiS's  debts. 

31.  In  the  above  case  it  appears  that  the  bond  was  eniered 
into  by  the  person  who  had  been  once  seised  in  fee,  in  posses- 
sion, who  afterwards  created  the  limitations  of  the  estiUe,  and 
was  dso  the  person  who  had  died  last  seised  of  the  fee  ;  there- 
fore  the  heir,  in  claiming  the  reversion,  on  the  determinatiou  of 
m^.  IP    4     ^G  particular  limitations,  was  obliged  to  derive  his  title  *to  k 
fiom  the  obligor.     But  in  the  following  case  tiie  Court  of  Com- 
mon Pleas  went  a  step  farther,  and  held  that  areveinon  was 
assets  for  payment  of  the  bond  debts  of  an  intermediate  ten- 
Smith  ▼.         ^^^  ^of  lif<Si  ^^o  was  entitled  to  the  reversion  in  fee. 
|«*«r,  32.  Edward  Perrot  devised  to -his  brother  Charles  Perrot 

'  for  life,  remainder  to  bis  nephew  Robert  Perrot  for  life,  and  to 
his  first  and  other  sons  in  tail,  remainder  to  Edward  John 
Perrot  for  life,  remainder  to  his  first  and  other  sons  in  tail, 
remainder  to  two  other  persons  in  the  same  manner,  remain- 
der to  the  testator's  right  heirs  for  ever.  On  the  testator's  deatl^ 
Charles  entered  and  died  ;  Robert  died  without  issue  before  the 
testator.  Edward  John  entered,  and,  while  in  possession,  ex- 
cuted  the  bond  in  question,  and  died  without  issue.  The  next 
remainder-man  entered,  and  died  without  issue  ;  and  all  the  re- 
mainder-men being  dead  without  issue,  the  lands  came  into  the 
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poasesflion  of  the  defendants,  who  were  heirs  at  law,  both  of 
the  testator,  and  of  Edward  John  Perrot  the  obligor  ;  and  Ed- 
ward John  was  also  (while  in  possession  of  th0  premises)  heir 
at  law  to  the  testator. 

In  an  action  of  debt,  brought  by  the  obligee  of  this  bond, 
the  question  was,  whether  these  lands  were  aa^ets  by  descent  in 
the  hands  of  the  defendants. 

Serjeant  Adaur,  for  the  defendants,  argued,  that  the  estate  in 
fee  did  not  descend  from  the  obligor  to  the  defendants :  for, 
though  he  acknowledged  the  remainder  in  fee  to  have  been  vest- 
ed in  Edward  John,  yet,  being  after  many  intermediate  re- 
mainders, and  three  of  them  estates  tail,  ii  was  too  distant  to 
be  an  actual  seisin  of  the  freehold  and  inheritance.  That  it 
was  settled,  that  where  there  is  tenant  in  tail  with  remainder 
in  fee-simple,  his  estate  was  not  assets,  being  too  remote  a  con- 
tingency. 

*Lord  Chief  Justice  De  Grey  said,  he  had  no  doubt  upon  the  «  ^fji 

case  :  the  only  difficulty  that  would  have  arisen  in  these  cir« 
cumstances  (and  that  no  very  considerable  one,)  was,  supposing 
all  the  successive  tenants  for  life,  having  in  them  the  reversion 
in  fee,  had  entered  into  bonds,  which  of  them  should  have  the 
priority.  At  present,  it  was  clear,  that  the  heir  of  the  obligor 
was  debtor  to  the  obligee,  but  only  liable  to  pay  the  debt  in  res- 
pect of  the  assets  which  descended  to  him.  How  fetr,  then,  was 
the  reversion  in  fee,  which  has  taken  place,  assets  in  th^  hands 
of  the  heir  1  The  true  distinction  was,  that  a  reversion  expec- 
tant on  an  estate  tail,  is  not  immediate  assets ;  and,  therefore, 
it  cannot  be  extended,  nor  can  the  heir  be  comjpelled  to  sell  it, 
which  he  may  be  in  case  of  a  reversion  on  an,  estate  for.  life. 
But  such  reversion  on  an  estate  tail  is  assets  cum  acciderit  ;  and 
the  heir  shall  then  be  chargeable,  which  was  the  case  before  tl)e 
Court. 

Mr.  Justice  Gould  was  of  the  same  opinion  ;  and  said,  that 
a  ^reversion  after  an  estate  tail  was  not  valuable,  assets,  and,^ 
therefore,  could  not  be  valued  by  a  jury  according  to  the  8tat<^ 
ute  3  and  4  Wm.  and  Mary,  c.  14.  but,  when  it  came  into 
possession,  it  might  then  be  valued,  and  should  charge  the  heir. 

Sir  William  Blackstone  was  of  the  same  opinion,  and  observ- 
ed, that  the  obligor  had  actual  seisin  of  this  reversion,  by  his 
own  seisin  as  tenant  for  life  :  he  might  have  sold  it,  and  there- 
fore might  charge  or  incumber  it ;  though,  strictly  speakings 
his  bond  was  no  charge  upon  the  reversion,  but  only  upon  the 
heir,  in  respect  of  such  reversion  descending.  And  this  rever- 
sion was  properly,  the  instant  it  vested  in  the  heir,  assets  by 
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/-   descent  in  his  hands,  though  only  dormant  potential  assets,  tiS 
it  came  into  possession. 
47»  #33^  The  authority  of  this  case  has  been  deuied,  and  it  has 

'  *  *  ^*  '  been  contended,  that  as  a  person  who  takes  a  reversion  by  de- 
scent^ must  make  himself  heir  to  the  donor,  and  take  it  as  such, 
and  not  as  heir  to  any  of  the  intermediate  heirs,  because  they 
never  had  such  a  seisin  of  the  reversion  are  to  transmit  it  by  de- 
scent from  them  to  any  one  who  was  not  heir  to  the  first  donor ; 
it  followed  that  such  reversion  would,  in  his  hands,  be  real  as- 
sets of  the  donor,  but  not  assets  of  any  intermediate  beirs. 

^^'  ^*^*  ^^  ^^^  ^^®  ^^  Twecdale  v.  Coventry,  where  the  question  waa  ar- 
gued before  Lord  Thurlow,  but  not  decided,  and  the  case  of 
Bmith  V.  Parker,  was  relied  on  as  the  only  authority,  his  Lord- 
ship said — '^  The  argument  there  is  not  worth  reading.  I  do 
not  believe  it  was  reported  by  Mr.  Justice  Blackstone.  There 
the  contingent  uses  never  came  into  possession.  It  was  there- 
fore not  a  reversion  after  an  estate  tail,  but  after  an  estate  Cor 
life  only."  And  in  giving  judgment  he  said  it  was  unnecessary 
for  him  to  decide  upon  the  question  of  the  reversion  ;  if  that  had 
been  necessary,  the  case  in  the  Common  Pleas  did  not  so  satisfy 
his  mmd  as  to  enable  him  to  decide  it,  without  referring  it  to  a 
court  of  common  law. 

l^y"^'  ^  '  34.  The  late  Mr.  Serjeant  WiDiams,  in  his  notes  to  Smind- 
ers,  says  he  had  compared  the  case  of  Smith  v.  Parker,  in  the 
report,  with  the  paper-book,  which  was  delivered  to  one  of  the 
Judges  who  then  sat  upon  the  bench  ;  and  it  appeared  by  it,  and 
also  by  a  short  note  taken  by  him  on  the  paper-book,  that  the 
case  was  correctly  stated  by  Mr.  Justice  Blackstone,  and  that 
the  Court  was  of  opinion  the  reversion  was  assets.     But  the  Ser- 

Bafber  infra   ^^*"*  observes,  that  the  case  of  Smith  v.  Parker,  may  be  found 

J  37.  *  '  *o  be  of  doubtful  authority.  And  that  in  a  case  determined  by 
Lord  Hardwicke,  he  laid   it  down  that   a  reversion  was  not 

•  473  *a8sets  for  payment,  of  the  bon^  debts  of  any  person,  but  the  an- 

cestor from  whom  the  lands  immediately  descended. 

SrsB^'^fc       35.  In  a  modem  case  Lord  Alvanley  denied  the  authority  of 

Pea.  661!**  *^^  ^^^^  of  Smith  T.  Parker,  and  said — "  It  appears  to  me  that 
it  cannot  be  supported,  without  impeaching  all  the  decisions 

Tit  29.^c.  4.  which  establish  that  the  vesting  of  a  reversion  will  not  make  such 
2l  po8se89io  fratris  as  to  convey  the  estate  to  the  heir  of  the  per- 
son in  whom  it  vests.'*. 

And  bound     ^   36.  A  reversion  expectant  on  an  estate  tail  is  liable  to  Ac 
i«nut*ic.     J^^Pf  ^^*8>  statutes,  and  recognizances  of  all  those  who  were  at 
any  time  entitled  to  it,  whenever  such  reversion  comes  into  pos- 
session ;  because  these  securities  are  liens,  and  attach  on  all  the 
estates  of  the  debtor. 
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37.  Doctor  Cary,  beio^  seised  in  fee,  made  a  settlement  to  the  ^^r^rd  t. 
use  of  himself  for  life,  remainder  to  Sir  George  Cary  for  life,  re-  v?n.^lb.464. 
mainder  to  trustees  to  pre9erve  contingent  remainders,  remain*  ^  ^*"*  ^^P* 
der  to  the  first  and  other  sons  of  Sir  George  Cary  in  tail  male,  ^^^' 
remainder  to  William  Cary  for  life,  with  like  remainder  to  his 
first  aiid  other  sons,  remainder  to  Nicholas  Cary  for  life,  with  like 
remainders  to  his  first  and  other  sons,  remainder  to  Doctor  Cary 
in  fee. 

Upon  the  death  of  Doctor  Cary,  the  remainder  to  Sir  George 
Cary  came  into  possession,  and  the  reversion  descended  to  Sir 
George  Cary,  as  heir  at  law  to  Doctor  Cary. 

Sir  George  Cary  acknowledged  a  judgment,  and  died  without 
issue  ;  whereupon  the  estate  limited  to  William  Cary  took  ef- 
fect, and' the  reversion  in  fee  descended  to  him.  He  had  two 
sons,  who  died  ;  by  which  the  reversion  came  into  possession  : 
and  the  question  was,  whether  the  reversion,  when  it  came  *into  *  474 

possession,  was  liable  to  the  judgment  acknowledged  by  Sir  George 
Caiy.  ^ 

liord  Hardwicke  was  of  opinion,  that  the  reversion  was  liable 
to  the  judgment,  because  it  was  the  estate  of  inheritance  of  Sir 
George  Cary :  and  as  it  was  so,  subject  to  the  intermediate  esr 
tates  for  life,  it  was  in  him  liable  to  be  granted,  or  charged,  or 
incumbered,  as  he  thought  fit ;  and  as  he  might  have  granted 
or  chai^ged  the  reversion,  so  might  he  have  granted  a  lease  for 
1,000  years  but  of  it,  and  which  would  have  taken  effect  out  of 
the  reversion  in  fee  :  and  if  it  had  come  to  WQliam  Cary,  he 
could  not  have  claimed  such  reversion  but  subsequent  to  that 
lease  ;  and  as  he  might  have  done  so,  in  like  manner  might  he 
have  charged  it  by  judgment  or  statute.  The  point  that  was  in 
Kellow  V.  Aowden,  is  not  applicable  to  this  case  ;  for,  in  that  ac- 
tion, the  second  son  was  charged  as  immediate  heir  to  his  father ; 
but,  in  this  case,  the  reversion  would  not  be  liable  to  the 
bond  debts  of  Sir  George  Cary  as  assets  by  descent,  because 
that  cannot  be  where  there  is  an  intermediate  estate,  but  must  be 
where  the  heir  takes  as  intermediate  heir  to  the  ancestor,  who 
entered  into  the  bond.  But,  on  judgment,  you  charge  the  terre- 
tenant  of  the  estate  that  was  in  the  person  who  acknowledged 
the  judgment,  but  not  so  by  his  bond,  unless  the  lands  came  as 
assets  by  descent  to  the  very  heir  of  Sir  George  Cary.  This, 
aaid  his  Lordship,  will  not  be  liable  to  the  inconveniencies  I  first 
apprehended  ;  for,  if  either  of  the  persons  that  took  an  estate 
tail  had  suffered  a  recovery,  there  would  have  been  an  end  of  the 
reversion  in  fee.  Where  there  is  a  tenant  in  tail,  with  reversion 
to  him  in  fee,  and  ibis  reversion  descends  to  the  defendants,  they 
must  take  it,  liable  to  the  judgment^  or  statute,  or  recognizance 
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*  475  of  any  of  their  ancestors,   *  in  whom  the  estate  at  any  time  was : 

and  therefore  I  am  of  ofMnion,  that  this  reversion  is  liable  to  the 
judgment. 
4nd  also  hj        35,  j^  reversion  expectant  upon  an  estate  tail  is  liable  to  the 
leases  made  by  all  those,  who  were  at  any  time  entitled  to  it ; 
i^d  to  all  covenants  contained  in  tho^e  leases ;  whenever  such 
reversion  com^s  into,  possession. 
SjmotidsT.         39.  William   Martin,  being  tenant  in  tail  with  the  immediate 
Cndmore,       reversion  in  fee  in  himself,   demised  the  premises  to  Elizabeth 
Westcombe  for  99  years,  if  two  persons  should  so  long  livey  to 
commence  after  the  determination  of  a  preceding  lease.    Wil- 
liam  Martin  died,  leaving  issue  Nicholas  Martin  his  eldest  son 
and  heir  ;  who,  being  the  issue  in  tail,  and  also  entitled  to  the 
immediate  reversion  in  fee,  levied  a  fine  to  the  use  of  himself 
apd  his  heirs. 
Vidt  TH.  36.      It  was  resolved,  thi^t,  as  the  reversion  in  fee  came  into  pos- 
session by  the  operation  of  the  fine,  the  lease  became  a  charge 
on  that  reversion,  and  could  not  be  avoided  either  by   Nicbblas 
Marfta  or  the  cognizee  of  the  fine. 
8bolbnni«  v.       4^»  Charles  Lord  Shelburne,  being  tenant  in  tail  male  of  the 
Bidduiph,       lands  in  question,  with  remainder  to  his  brother  Henry  in  tall 
Ca.  356.    *     male,  remainder  to  his  own  right  heirs  ;  demised  them  for  three 
lives,  with   covenants   for  perpetual  renewal,      Charles  Lord 
Shelburne  died  without  issue,  by  which  means  bis  brother  Hen* 
ry  became » entitled. to  an  estate  in  tail  male  in  the  premises, 
with  the  reversbn  in  fee  in  himself.     In  the  year  1697,   Henry 
Lord  Shelburne  levied  a  Qne  of  those  lands,  and,  in  considera- 
tion of  his  marriage,  settled  them  on  himself  for  life^  with  re- 
mainder to  his  first  and  other  sons^ 
*  476  *The.lessees  having  claimed  a  renewal  on  the  death  of  some- 

of  the  persons  for  whose  lives  the  leases  were  granted,  Henry 
I^ord  Sbelburife  refused  to  renewj  alleging,  that  as  his  VyTot\ier 
Ch^lj^a.waa  only  tenant  in  tail  of  th^  lands  comprised  in  those 
leapQS,  he  had  no  power  to  make  them,  and  was  not  bound  by 
the  covenants  for  rene wa}. 

The  Court  of  Exchi^qiier  in  Ireland  decreed,- that  Henry 
Lord  Shelburn6  should  renew  thpse  leases.  Erom  this  decree, 
-  there,  was,  an  appeal  to  the  House  of  I^rci^  ;  a^d  on  behalf,  of 
the  appellants^  it  ^as  argued,  that  the  tenant  in  tail  at  law,  in- 
dependent ofj  the  statute  32  Hen.  Vljil^  bad.no,  right  to  make  a. 
lease  absolutely  to  bind  the  issue  in  tail,  and,  mu^  less,  the 
remamd^-ii[ian  ;  apd  that,  even  by  that  statute,  a  tenant  ia  tail 
has  no  powder,  to  gra][it.  leases,  to  bind  thosf^  in  remainder  ;  and. 
therefore. th^  leases  in  ^iiestion  were  absolutely  vpidas.ag^nst 
the,  appellant,  who  did.  no|t  clajix^^ux^^er  l^q^rd'  ChaHeSy,  or^a^^ 
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issue  in  tail,  but  as  remaiuder-man.  That  the  estate  tail,  out 
of  which  the  leases  first  arose,  being  spent,  and  the  appellant 
not  claiming  under  it  but  by  a  distinct  limitation  to  himself  in 
tail  male,  his  fine  could  not  let  in  Lord  Charles's  leases  upon 
that  estate,  which  came  in  lieu  of  the  EarPs  estate  tail ;  nor 
could  it  by  consoUdating  the  two  estates,  let  them  in  upon  the 
reversion,  both  because  the  Earl  acquired  a  new  estate,  and  be- 
cause the  uses  of  the  fine  were  never  declared  to  him  in  fee,  but 
directly  to  the  uses  of  the  settlement,  by  which,  in  considera- 
tion of  his  own  marriage,  the  Earl  had  an  estate  for  life  only, 
with  remainder  to  his  first  and  other  sons :  and  these  estates 
arose  and^ere  granted  out  of  the  estate  tail,  which  the  Earl  had 
before  the  fine,  and  not  out  of  a  reversion. 

*On  the  other  side  it  was  contended,  that  by  the  fine  which  #  477 

Earl  Henry  levied  in  1697,  the  estate  tail  limited  in  remainder 
to  him  was  barred  and  extinguished  in  the  same  manner  to  all 
intents  and  purposes  as  if  he  was  dead  without  issue ;  and  the 
reversion  in  fee  which  descended  to  him  as  heir  of  Lord  Charles, 
immediately  took  effect  in  possession  :  and  as  the  new  uses  of 
the  marriage  settlement  of  1697  arose  out  of  that  reversion  in 
fee,  they  were  therefore  subject  to  all  antecedent  incumbrances 
and  engagements,  which  could  affect  that  reversion.  That  as 
this  reversion  in  fee,  after  it  had  taken  effect  in  possession  by 
means  of  a  fine,  was  specifically  bound  by  the  covenants  for  per- 
petual renewal ;  and  as  such  covenants  are  considered  as  real 
agreements,  and  go  with  the  land,  so  they  are,  in  their  nature, 
proper  for  a  specific  performance,  and  would,  in  equity,  affect 
the  legal  interest  of  all  those  Who  take  the  estate  with  notice  of 
them.  That  all  those  claiming  under  the  settlement  of  1697, 
had  notice  of'  these  leases  and  covenants,  and  were  as  much 
bound  by  an  equitable  lien  upon  the  lands,  as  Earl  Henry  him- 
self, especially  in  favour  of  lessees  who  had  made  very  great 
improvements,  and  were  therefore  to  be  considered  as  purchasers 
of  the  right  of  renewal.  After  hearing  counsel  on  this  appeal, 
the  following  question  was  put  to  the  Judges,  viz.  *^  Whether, 
by  the  fine  levied  by  the  appellant  the  Earl  of  Shelbume  in 
Easter  term  1697,  the  reversion  in  fee  of  the  estate  in  question 
was  let  in,  subject  to  the  leases  in  question,  made  by  Charles 
Lord  Shelbume,  and  the  covenants  therein  contained  for  a  per- 
petual nenewal  ?"  And  the  Lord  Chief  Justice  of  the  King's 
Bench  having  delivered  the  unanimous  opinion  of  the  Judges  to 
this  effect,  viz.  ^'  That  the  leases  for  lives  now  in  being  were 
good  and  effectual,  as  being  served  out  of  *the  reversion  in  fee, 
which  Lord  Charles  had  when  he  made  them,  and  which  was 
now  in  Lord  Henry ;  and  that  the  covenants  for  renewal  were 
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binding  on  Lord  Henry,  as  a  lien  on  the  same  reyersion,  wUch 
he  had  let  in  by  barring,  discharging,  and  extbguishing  lus  es- 
tate tail.''  It  was,  therefore,  ordered  and  adjudged,  that  the  ap- 
peal should  be  dismissed,  and  the  decree  therein  complained  of 
...       ..        affirmed. 

All  particu- 
lar Estates     ^     41.  AH  particular  estates  are  subject  to  merge  in  the  rever- 

Merge  in  tha  g}Qn  whenever  the  same  person  becomes  entitled  to  bodi,  except 
estates  tail.     And  when  the  protection  o^  the  statute  De  Dams 

Tit  35.  c  condUionalibus  is  taken  away  from  estates  tail,  they  then  meiige 
in  the  reversion  ;  and  become  liable  to  the  chaises  and  leases  of 
^    all  those  who  were  at  any  time  entitled  to  such  reversion. 
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TITLE  XVIII. 

JOINT     TENAIfCr. 

CHAP.  I. 

Of  tkt  Jfaturt  of  an  Estate  m  Joint  Tenancy. 

CHAP.  11. 
HoiB  a  Jirint  Tenancy  may  b4  severed  asid  destroyed. 


CHAP.    I. 


Of  the  Mature  of  an  Estate  in  Joint  Tenancy. 


1.  Nomber   and  Connexion  ol   the 

Ownen  of  Estates. 
2l  Estates  in  Seyeraltj. 
3.  In  Joint  Tenancy. 
1%.  Circomsf  ances  required  in  this  Es- 
tate. 
13.  Unity  of  Fnterest 
17.  Unity  of  Title* 


39.  Who  may  be  Joint  Tenants. 

46.  Husband  and   Wife    cannot    be 

Joint  Tenants* 
62.  Joint  Tenancies  not    subject  to 

Dower  or  Curtesy. 
54.  Joint  Tenants  cannot  charge  their 

Estates. 
58.  Except  by  Lease. 


18.  Unity  of  Time.  I  60.  Tn  what  cases  they  must  all  join. 

37.  Unity  of  Possession.  t  64.  The  Posseuion  of  one  is  that  of  the 

28.  Joint  Tenancies  go  to  the  BurriTor.  I  other. 

34.  Not  favoured  in  Equity.  |  6$,  Remedies  against  each  other. 

Section  1. 

J. 

WITH  respect  to  the  number  and  connexion  of  the  ow-  Number  and 

ners  of  estates^  lands  and  tenements  may  be  held  in  four  differ-  of^hTowD- 

ent  ways ;    namely,  in  severalty,  joint  tenancy,  coparcenary,  •»  of  Estates, 

and  common. 

2.  Where  a  person  holds  lands  in  his  own  right  only,  without  Severalty. 
having  any  other  joined  or  connected  *with  him  in  point  of  in-  »  45^ 
terest,  during  his  estate  therein,  he  is  said  to  hold  in  severalty. 

3.  But  where  lands  are  granted  to  twt>  or  more  persons,  to  In  Joint 
hold  to  them  and  their  heirs,   or  for  term  of  their  lives,   or  for  L?t"*"rn. 
termofanother^s  life,  without  any  restrictive,  exclusive,  or  ex- 
planatory words  ;  all  the  persons  named  in  such  instrument,  to 

whom  the  lands  are  so  given,  take  a  joint  estate,  and  are  called 
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joint  tenants.  For  the  law  will  interpret  it  so  as  to  make  all 
the  parts  take  effect;  which  can  only  be  done  by  creating  an 
equal  interest  in  all  the  persons  who  take  under  it  (1) 

f4.  An  estate  in  joint  tenancy  can  only  arise  by  purchase  or 
grant ;  that  is,  by  the  act  of  the  parties,  and  never  by  the  mere 
act  of  law.  As  to  the  words  by  which  this  estate  may  be  crea- 
ted, the  cases  on  that  point  will  be  found  in  Title  XXXII.  Deed^ 
and  Title  XXXVIII.  Devise. 

5.  An  estate  in  joint  tenancy  may  be  had  in  remainder. 
1  Init.  183  b.   Thus,  if  a  gift  be  made  to  two  men,  and  the  heirs  of  their  two 

bodies,  remainder  to  them  two  and  their  -heirs  ;  they  are  joint 
tenants  of  the  remainder  in  fee.     . 

6.  Where  lands  Jare  conveyed  to  two  persons,  and  the  heirs 
of  one  of  them,  they  are  joint  tenants  for  Irfe,  and  flie  fee  simple 
is  in  one  of  them.  *  If  the  person  who  has  the  fee  dies,  the  other 
shall  hold  the  entirety  by  survivorship,  during  his  life.  In  the 
same  manner  where  lands  are  given  to  two  persons,  andtbe  b^ 
of  the  body  of  one  of  them,  they  are  joint  tenants  for  life,  and 
the  estate  tail  is  in  one  of  them. 

7.  Lord  Coke  says,  when  land  is  given  to  two  and  to  the 
1  iDst.  1S4  b,  heirs  of  one  of  them,  he  in  remainder  cannot  grant  away  his  fee 
**•  ^              simple. 

*Mr.  Hargrave  observes,  that  there  is  a  seeming  difficulty 
.  in  this  passage,  but  conceives  Lord   Coke's  meaning  to  be,  that 

though  for  some  purposes  the  estate  for  lifb  of  the  joint  tenant 
having  the  fee  is  distinct  from,  and  unmerged  in,  his  greater 
estate  ;  yet  for  granting,  it  is  jM>t  so  ;  but  both  estates  are  in 
that  respect  consolidated,  notwithstanding  the  estate  of  the  other 
joint  tenant.  Therefore,  that  the  fee  cannot,  in  strictness  of 
law,  be  granted  as  a  remainder,  eo  nomine  ;  and  as  an  interest 
distinct  from  the  estate  for  life. 

8.  Two  persons  may  have  an  estate  in  joint  tenancy  for  their 
lives,  and  yet  have  several  inheritances.  Thus  Littleton  says, 
*^  If  lands  be  given  to  two  men,  and  to  the  heirs  of  their  bodies 
begotten,  the  donees  have  a  joint  estate  for  term  of  theif  lives, 
and  yet  they  have  several  inheritances,  ^or  if  one  of  the  donees 
hath  issue  and  die,  the  other  which  surviveth  shall  have  the 
whole  term  for  his  life  :  and  if  he  which  surviveth  also  have  is- 
sue and  die,  then  the  issue  of  one  shall  have  one  moiety,  and 
the  issue  of  the  other,  the  other  moiety  ;  and  they  shall  hold 

(1)  Where  a  conveyance  wai  was  made  to  two  persoas  joiaUy  and  seTaral- 
\y  ;  it  was  held  that  this  expression  did  not  import  an  intention  to  create  & 
joint,  any  more  than  a  separate  interest  in  moieties  ;  therefore,  by  the  statvtt 
of  Mass.  a  tenancy  in  common  was  created.  Miller  t.  MJUer,  16  Ma» 
Rep.  39. 


»^83. 
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'  Ike  land  between  them  in  comrnqn  ;  and  are  not  joint  tenantt, 
but  tenants  in  common.  And  the  cause  why  such  donees  have 
a  joint  estate  for  term  of  their  lives  is,  for  ttiat  at  the  beginning 
tlM5  lands  were  given  to  them  two ;  which  words,  without  more 

,  saying,  make  a  joint  estate  to  them  for  term  of  their  lives* 
And  the  reason  why  they  shall  have  several  inheritances  is  this, 
inasmuch  as  they  cannot  by  any  posttlnlity  have  an  heir  be* 
tween  them,  as  a  man  and  a  woman  may,  the  law  will  that 
ibar  estate  and  inheritance  be  such  as  is  reasonable,  according 
to  the  form  and  effect  of  the  words  of  the  gift :  and  this  is, 
to  the  heirs  which  the  one  shall  beget  of  his  body  by  any  of  his 
vives  ;  and  to  the  heirs  which  the  other  shall  beget  of  his  *bo-  *  488 

dy  hj  any  of  his  wives  :  so  as  it  behoveth  by  necessity  of  rea^n 
that  they  have  several  inheritances.'* 

9.  littleton  mfs,  k  is  the  same  where  lands  are  given  to  ^^ 
two  females,  and  the  heirs  of  their  two  bodies.     And  Lord  Cow*  cook, 
per  has  observed  that  where  there  was  a  devise  to  the  testator's  *  y^n^  ^^' 
two  daughters,  and  the  heirs  of  their  two  bodice,  it  was  a  joint 
estate  for  life,  with  several  inheritances.     But  the  testator  nev- 
er meant  that  the  surviving  daughter  should  turn  out  the  issue 
of  her  deceased  sister.    That  was  the  point  upon  the  appeal  in  *'     >% 

Wilkinson  v.  Spearman,  where  the  Lords  inclined  to  the  ap«  r^^^^\Qn 
pellant ;  yet  the  Judges  all  agreeing  that  the  law  was  so  fet-  $  P^  Wmt.' 
tied,  the  Lords  would  not  alter  it.     His  Lordship  also  said,  ^^* 
that  a  devise  to  the  testator's  two  daughters  and  their  issue, 
and  in  de&uU  of  such  issue,  to  J.  S.,  gave  them  a  joint  estate 
for  life,  and  several  inheritances. 
/-      10.  If  a  person  gives  lands  to  two  men  and  one  woman,  i  inst  IM  c 

/  and  the  heirs  of  their  three  bodies  begotten;  in  tins  case  they 
have  several  inheritances.  For  though  it  might  be  said  that 
the  woman  may  by  possibility  marry  both  the  men,  one  after 
another ;  yet  first,  she  cannot  marry  them  bodi  in  prcuenti ; 
and  the  law  will  never  intend  a  possibility  upon  a  possibility  ; 
as  first  to  marry  the  one,  and  then  to  marry  the  o&er.  Bo 
it  is  if  a  gift  be  made  to  one  man  and  two  women,  vMUaH$  mv* 
tandis. 

1 1 .  In  the  same  manner  if  a  gift  in  tail  be  made  to  a  man  ^^' 
and  to  his  mother,  or  to  a  man  and  to  his  sister,  or  his  aunt, 
the  parties  take  several  inheritances  ;  because  they  cannot  mar- 
ry.   Lord  Coke  says,  th^t  in  all  these  cases  there  is  no  divi-  . .  ^^ . 
eion  between  the  estatea  for  Ufe,  and  the  several  inheritances  : 
for  they  cannot  convey  away  the  inheritance  after  their  decease, 
because  it  is  divided  only  in  supposition  and  l^^nnderation  of         •  ^^ 
law  ;  and  to  some  purposes  the  inheritance  is  wM  to  b0  4%^ 
4Buted. 

Vol.  IL  87 
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Circamatan-        jg^  fhe  nature  of  a  joint  tenancy  requires  the  following  ©r* 

inthuEiteto.^cunistances :  1.    Unity  of  interest,   2.  Unity  of  title,  3.  Unity 

«  Comm.        jof  time,    4.  Unity  of  possession ;  or,  in  other  words,  joint  ten- 
/ants  have  one  and  the  same  interest,  accruing  by  one  and  the 
same  conveyance,  commencing  at  the  same  time,  and  held  })j 
one  and  the  same  umUvided  possession. 

Unity  of  la-        13.  With  respect  to  unity  of  interest,  one  joint  tenant  cannot 

^^'^'  be  entitled  to  one  period  of  duration,  or  quantity  of  interest,  and 

the  other  to  a  different  one.  One  cannot  be  tenant  for  Sfe,  and 
the  other  for  years ;  one  cannot  be  tenant  in  fee,  and  the  other 
tenant  in  tail.  It  has  however  been  stated,  that  where  an  estate 
b Jimited  to  two  persons,  and  to  the  heirs  of  one  of  them,  (hey 

anu  ♦  «♦ .       ftr®  i^^^  tenants  for  life. 

14.  If  a  roan  demises  lands  to  two  persons,  to  hold  to  the  one 

1  Inst  188  a,  for  life,  and  to  the  other  for  years,  they  are  not  joint  tenants^ 
For  an  estate  of  freehold  cannot  stand  in  jointure  with  a  term 
of  years,  and  a  reversion  upon  a  freehold  cannot  stand  in  join- 
ture with  a  freehold  and  inheritance  in  possession. 

. .  1 5.  It  is  however  said  by  Lord  Coke,  that  a  right  of  action 

and  a  right  of  entry  may  stand  in  jointure.  For  at  common  law 
the  alienation  of  the  husband  was  a  discontinuance  to  the  wi/e, 
of  one  moiety,  and  a  disseisin  of  the  other ;  so  as  after  the  death 
of  the  husband,  the  wife  had  a  r^ht  of  action  to  one  moiety, 
and  the  other  joint  tenant  a  right  of  entry  into  the  other :  but 
they  were  joint  tenants  of  4he  right,  because  they  might  join  in  a 
writ  of  right. 

Id,  16.  Secondly,  that  a  right  of  action,  or  a  bare  right  of  en- 

try, cannot  stand  in  jointure  with  a  freehold  or  inherHance  in 
possession :  therefore,  if  the  husband  made  a  feofiment  of  the 

^.484  moiety,  this  was  a  discontinuance   *of  that  mcnety;   and  the 

other  joint  tenant  remained  in  possession  of  the  freehold  and 
inheritance  of  the  other  moiety ;  which,  for  the  time,  waa  a  sev- 
erance of  the  jointure. 
Tu//  ^  17.  As  to  the  unity  of  title,  the  estate  of  joint  tenants  must 

Lit.  $377,  8.  be  created  by  the  same  act  or  instrument,  whedier  legal  or  ille- 
gal ;  tas  by  one  and  the  same  feoffment,  grant,  fine,  or  other 
conveyance  or  assurance,  or  by  one  and  the  same  disseisin ;  for 
a  joint  tenancy  cannot  arise  by  descent^  or  act  of  law,  as  has 
been  already  observed,  but  merely  by  purchase  or  acquisition  of 

Unity  of         ^"^  P*^^: 

Time.  18^  With  rei$pect  to  unity  of  time,  the  estate  must  become 

vested  in  all  the  jomt  tenants  at  ^'one  and  the  same  instant ;  as 
1  Inst  l«8  a,  ^^u  gg  lyj  Q^g  n^j  ^j^g  gjyjj^  ^^^    Thus,  if  knds  be  demised 

for  life,  remamder  to  the  right  heirs  of  J.  B.  and  J.  N.,  J.  S. 
hath  issue  and  dies»  and  after  J.  N.  hath  issue  and  dies ;  the  s-. 
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sues  are  not  joint  tenants  ;  b«cause  the  one  moiety  Tested  at  one 
time,  and  ^e  other  moiety  at  another  time. 

19.  Lord  Coke,  however,  says,  that  in  some  cases  there  may  Id. 

be  joint  tenants,  and  yet  the  estate  may  vest  in  them  at  several  ?P^  ^*^* 

times.     Thus,  if  a  man  makes  a  feoffment,   to  the  use  of  himself, 

and  of  such  wife  as  he  shall  afterwards  marry,   for  term  of  their 

lives  ;  and  after  he  takes  a  wife  ;  they  are  joint  tenants  ;  and  Tit.  16.  e.  5. 

yet  they  come  to  their  estates  at  several  times.  *  '^* 

20.  A  man  made  a  feoffment  in  fee,  to  the  use  of  himself  for  S*"??*]?  ^' 
life,  then  to  the  use  of  every  one  of  his  issue  female,  and  to  the  3  ^ut  101. 
heirs  of  their  bodies  ;  then  to  the  issue  of  one  daughter  at  one 

time,  of  a  second  daughter  at  another  time,  and  of  a  third  daugh- 
ter at  another  time  ;  so  that  this  was  to  vest  severally  in  them, 
and  afterwards  to  all.  Lord  Coke  said  it  was  adjudged  that 
they  were  joint  tenants  ;  and  yet  they  *came  in  at  several  times :  *  485 

but  the  reason  of  this  was,  because  the  root  was  joint 

21.  A  person  levied  a  fine  to  the  use  of  himself  for  life,  re- |,"""*  ▼• 
mainder  to  his  wife  for  life,   remainder  to  Sir  Peter  Temple  and  Ld^Rtym. 
Anne  his  wife,  for  their  lives,  and  the  life  of  the  sur^vor  of  them ;  ^^^'    . 
remainder  to  their  first  and  other  sons  in  tail,   remainder  to  the 

issues  female  of  their  bodies,  and  the  heirs  of  their  bodies  begot- 
ten. Sir  Peter  Temple  had  issue  by  Anne  two  daughters,  Anne 
and  Martha.  Martha  diedVithout  issue ;  afterwards  Anne  died. 
It  was  argued  that  the  two  sisters  were  tenants  in  common.  But, 
per  Holt,  the  estate  was  limited  by  way  of  use  to  the  issues  fe- 
male, and  issues  female  comprehended  all  issues  female.  Then 
the  case  was,  tenant  for  life,  remainder  to  all  his  issues  female, 
&c.  If  the  tenant  for  life  has  but  one  daughter,  she  shall  have 
the  whole  estate  tail ;  if  he  has  more  daughters,  t&ey  shall  be 
joint  tenants  for  life,  with  several  inheritances.  The  case  in  ante,  1 19.  "' 
Coke  Lit.  188  a.  of  a  feoffment  to  the  use  of  himself  for  life,  and 
of  such  wife  as  he  should  afterwards  marry,  and  then  he  mar- 
ries  ;  he  and  his  wife  are  joint  tenants  ;  would  rule  the  case  in 
question  ;  for  it  was  a  joint  chum  by  the  same  conveyance  which 
made  joint  tenants,  and  not  the  time  of  vesting. 

S2.  A  person  devised  lands  to  his  two  sons,  and  the  heirs  o{  ^7^^^^* 
their  bodies  ;  and  that  his  executors  should  have  them  until  they  jac.^so9j^' 
came  to  their  several  ages  of  21  years.      The  question  was, 
whether  one  of  them  might  enter ;  for  it  was  objected,  that  it 
was  a  joint  estate  to  them,  which  could  not  be,  if  they  should 
have  several  commencements.     But  four  of  the  Judges  were  of 
opinion,  that  when  either  of  them  came  to  the  age  of  21,  he 
should  then  have  his  part  *and  possession ;  and  yet  the  joint         *  486 
tenancy  should  take  place. 
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Oatei  T.  2$,  Lands  were  derbed  to  a  woman  and  her  children,   on 

2^twb\l7«.  her  body  begotten^  or  to  be  begotten,  by  W.  A.,  and  their  bein 
for  ever.'  It  was  determined,  that  the  devisee  and  all  her  chil- 
dren took  aa  joint  tenants  ;  and  it  was  no  objection  that  by 
this  means  the  several  estates  might  commence  at  different  times. 
84.  Although  some  of  the  persons  to  whom  an  estate  b  lim- 
ited are  in  by  the  common  law,  and  others  by  the  statute  of 
uses,  yet  they  will  take  it  in  joint  tenancy^ 
^imx%  V.  25.  A  fine  was  levied  to  A.  and  B.,  to  the  use  of  the  said  A. 

TRoy  1S4.  ^^^  B-  ^^^  ^^  ^  ^*  Adjudged",  that  they  were  aH  joint  fen- 
Sammes'i  ants  ;  though  A.  and  B^  were  In  by  the  fine,  and  C.  by  the  rtat- 
^21*  ute  of  usea. 

9tTatton  V.  26.  In  a  modem  case,  tirluch  will  be.stated  hereafter.  Lord 

**     "*•     Thurlow  held,  that  whether  a  settlement  was  to  be  considered 

as  a  conveyance  of  a  legal  estate,  or  a  deed  to  uses,  would 

make  no  difference  "^    and  that  the  vesting  at  different  tines 

would  not  prevent  its  being  a  joint  tenancy.' 

Unii^or  S7.  With' respect  to  unity  of  possession,  joint  tenants  are 

LitlTsa!.*      said  to  be  seised  permi  et  per  tout;  that  is,  each  of  them  has 

the  entire  possession,   as  well  of  every  part,  as  of  the  whole. 

'.  They  have  not,  one  of  them  a  seirin  of  one  half,  and  the  otber 

I  of  the  remaining  half :  neither  can  one  be  exclusively  sdsed 

:  of  one  acre,  and  his  companion  of  another  ;  but  each  has  an  un- 

!  divided  moiety  of  the  whole,  not  the  whole  of  an  undivided  moi- 

!  ety.     From  which  it  follows,  that  the  possession  and  seisin  of 

one  jcini  tenant,  is  the  possession  and  seisin  of  the  otter. 

*  487  *^'  'Tb^  union  and  entirety  of  interest  which  exists  between 

Joiat  T«naii-  joint  tenants,  has  given  rise  to  the  principal  incident  to  this  es- 

SvLrr^o^  ^*  ***^®»  which  is,  the  right  of  survivorship.    Thus  Littleton  says  ; 

U#    ^/-^A   *  ;'«^~"  ^**"*^  jo^^^^nants  be  in  fee  simple,  and  the  one  batb  is» 

I  iso.      ^  ,  sue  and  dietb,  yet  they  which  survive  shall  have  the  whole  tiene* 

£^^*^^^i'^^\  ''^Tmeiits,  and  the  issue  shall  have  nothing.     And  if  the  aecond  joint 

)-L  L^  '^/'^'^''%<^H^ant  hath  issue,  and  die,  yet  the  third  which  surviveth  ahaO 

have  the  whole  tenements  to  hhn  and  his  heirs  for  ever.** 

29.  The  right  of  survivorship  takes  place  in  estates  for  years, 
as  well  as  in  freehold  estates.  Thus  Littleton  says,-^**  If  a 
lease  of  lands  or  tenements  be  made  to  many,  fcnr  term  of  years, 

1 181.  lie  which  surviveth  of  the  lessees  shall  have  the  tenements  only, 

durifig  the  term,  by  force  of  the  same  lease.'*  And  this  benefit 
of  survivorship  takes  place  on  a  lease  for  years  to  two,  tholq^ 

1  last.  46  h.    ^jjg  ^f  ^^  lessees  dies  before  entry. 

30.  The  trust  of  a  term  in  joint  tenancy  shall  go  to  the  sur- 
Attoh  r.         ^^^^»  '''^  equity  as  well  as  at  law. 

fimaiiman,  31.  A  lease  was  made  for  99  years,  in  trust  f<^  Eleanor  and 

•'*^      •    Mary  Smith.     Eleanor  died  ;  her  executor  obtained  an  assign- 
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tnent  of  tbe  lease  from  the  tnutee  ;  the  administrator  of  the  sP.  Wna. 
other  sister  hrought  a  bill  to  have  the  whole  term  by  survivor*  ^^* 

•hip. 

Lord  Cowper  said,  a  trust  of  a  t^nn  must  go  as  the  term  at 
law  would  have  gone  ;  and  as  survivorship  would  have  taken 
place  at  law,  it  must  do  so  in  equity.  Decreed,  the  defendant 
to  account  for  the  profits  from  the  death  of  Eleanor,  and  to  as- 
sign the  term  to  the  plaintiffs,  or  as  they  should  appoint.  l^^,  ^ 

32.  Two  joint  purchasers  of  a  lease  for  years  assigned  it  to  a  Wiiifamt, 
third  person,  who  was  a  friend  of  one  of  the  joint  tenants,  with  ^""^^'^^e 
the  consent  of  the  other,  *but  it  was  without  consideration,  and 
no  declaration  of  trust  was  given  ;  which  the  defendant  confess- 
ed in  his  answer.  The  (question  Was,  whether  this  trust  should 
result  for  the  benefit  of  the  survivor,  or  whether  the  creditors  of 
the  joint  tenant  who  died,  should  come  in  for  an  equal  moiety  in 
equtty.  The  two  joint  tenants  had  continued  to  receive  the 
profits  jointly,  after  the  assignment. 

The  Court  was  of  opinion,  that  though  the  right  of  survivor- 
ship was  looked  upon  as  odious  in  equity  ;  yet  in  Aiis  case,  the 
trust  should  survive,  for  the  benefit  of  the  surviving  cestui  que 
trust  only.  ,       .^^  . 

I  Imf     IR  I  h 

SS.  There  are,  however,  some  cases  in  which  there  may  be  a 
joint  tenancy,  without  an  equal  right  of  survivorship.  Thus,  if 
lands  are  let  to  A.  and  B.  during  the  life  of  A.,  if  B.  dies,  A. 
shall  have  all  by  survivorship ;  but  if  A.  dies,  B.  shall  have 
nothing. 

34.  As  the  right  of  survivorship  b  often  attended  with  hard-  JS^'^'Juy^** 
ship  and  injustice,  the  courts  of  equity  have  taken  a  latitude  in 
construing  against  joint  tenancies  on  the  ground  of  intent.  Petty  t. 

35.  Thufl^  where  two  persons  advanced  a  sum  of  money  by  i^J^^j^. 
way  of  mortgage,  took  the  mortgage  to  themselves  jointly,  and  291. 
then  one  of  thMn  died.     Decreed,  that  when  the  money  came  to 

be  paid,  the  survivor  should  not  have  the  whole,  but  that  the 
representative  of  the  person  who  died  should  have  a  proportion.  . 

36.  It  is  laid  down  by  Sir  Joseph  Jekyll,  that  if  two  or  more  "?"• 
purchase  lands,   advance  the  money  in  equal  proportions,  and 
take  a  conveyance  to  them  and  their  heirs,  it  is  a  joint  tenancy  ; 

that  is,  a  purchase  by  them  jointly  of  the  chance  of  survivorship. 
But  when  the  proportions  of  the  money  are  not  equal,  and  this 
appears  in  the  deed  itself,  it  makes  them  in  *the  nature  of  part-  ^ 

Hers  ;  and  however  the  legal  estate  may  survive,  yet  the  survi- 
vor  shall  be  considered  but  as  a  trustee  for  the  other,  in  propor- 
tion to  the  sums  advanced  by  each  of  them.  So  if  two  or  more 
make  a  joint  purchase  ;  afterwards  one  of  them  lays  out  a  con- 
siderable sum  of  money  in  repairs  and  improvements,  and  dies  : 
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this  shall  be  a  lien  on  the  land,  and  a  trust  for  the  representatire 
of  him  who  advanced  it. 

Lake  ▼.  ^7.  The  defendant  Craddockts  father,  the  plaintiflF  Lake,  and 

P.  Wi^.  *I58.  ^^'^^  others,  fire  in  all,  having  entered  into  an  undertaking  to 
drain  the  overflowed  lands  of  West  Thorock  ;  the  trustees  for 
the  sale,  by  the  consent  and    direction  of  the  commissioners  of 
sewers,  did  by  deed  indented  and  enrolled,  dated  the  8th  Febru* 
.    ary  1695,  in  consideration  of  5,1451.  paid  to  the  commissioners 
by  the  five  purchasers,  convey  the  same  to  the  defendant  Crad- 
dock's  father,  the   pluntiff  Lake,   the  three  others,  and   their 
heirs  ;  upon  which  several  sums  of  money  were  expended  in 
carrying  on  the  undertaking.     The  plaintiff  Lake  brought  Us 
bill  against  the  rest  of  the  partners,  or  their  representatives, 
for  an  account  and  division  of  the  partnership  eslate  ;  the  only 
question  was  whether  these  five  purchasers,  having  made  this 
purchase  jointly,  so  as  to  become  in  law  joint  tenants,  the  same 
should  survive  in  equity.     Sir  Joseph  Jekyll  decreed  .  that  no 
survivorship  should  take  place  ;  for  that  the  payment  of  money 
created  a  trust  for  the  parties  «'Advancing  the  same  ;  and  an  an* 
dertaking  upon  the  hazard  of  profit  or  loss  was  in  the  nature  of 
merchandizing,  when  the  jus  aecrescendi  was  never  allowed. 
That  supposing  one  of  the  partners  had  laid  out  the  whole  mon- 
ey, and  had  happened  to  die  first,  according  to  the   contrary 

*  490  construction,  he  must  have  lost  all,  which  *would  have  been 
most  unjust  Wherefore  it  was  deoreed,  that  these  five  pur- 
chasers were  tenants  in  common.  Upon  an  appeal,  the  decree 
was  affirmed  by  Lord  King. 

s  Vei.  258.  35,  i^rd  Hardwicke  has  asented  to  this  doctrine,  and  has 
observed,  that  the  Court  of  Chancery  had  taken  a  latitude  in 
construing  a  tenancy  in  common,  without  the  words  equaiiy  to 
be  dividedy  on  the  foot  of  the  intent ;  and  therefore  determined, 
that  if  two  men  jointly  and  equally  advance  a  suss  oC  money  on 
a  mor^^e,  suppose  in  fee,  and  take  that  security  to  them  and 
their  heirs,  without  the  words  ^*  equally  to  be  divided  between 
them,*'  there  shall  be  no  survivorship.  So,  if  they  were  to  fore- 
close  the  estate,  it  should  be  divided  between  them,  because  their 
intent  was  presumed  to  be  so.  It  had  been  said,  indeed,  that  if 
two  men  made  a  purchase,  they  might  be  understood  to  purchase 
a  kind  of  chance  between  themselves,  which  of  them  should  snr* 
vive  :  but  it  had  been  determined,  that  if  two  purchased,  and 
one  advanced  more  of  the  purchase  money  than  the  other,  there 
should  be  no  suirivorship,  though  there  were  not  the  words 
'^  equally  to  be  divided,"  or  **  to  hold  as  tenants  in  common  f 
which  showed  how  strongly  the  Court  had  leaned  against  sur- 
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viTorship,  and  created  a  tenancy  in  common  by  oonstruction,  on 
the  intent  of  the  parties. 

39.  All  natural  persons   may  be  joint  tenants;   but  bodies  Who  may  be 
politic  or  corporate  cannot  be  joint  tenants  with  each  other.  ^^^^  '^•°" 
Neither  can  the  king,  or  a  corporation,  whether  sole  or  aggre- 

gate»  be  joint  tenant  with  a  natural  person. 

40.  Thus  Lord  Coke  says, — If  lands  be  given  to  two  bish-  i  intt  190  a. 
opSy   to  have  and  to  hold  to  them  two,   and  their  successors ; 

seeing  they  take  this  purchase  in  *  their  political  capacity,  as  *  491 

bishops,  they  are  not  joint  tenants ;  because  they  are  seised  in 
several  rights ;  for  the  one  bishop  is  seised,  in  right  of  his  bish- 
opric, of  the  one  moiety,  and  the  other  bishop,  in  right  of  his 
bishopric,  of  the  other  moiety  ;  and  so  by  several  titles,  and  in  ' 
several  capacities  >*  whereas  joint  tenants  ought  to  have  it  in 
one  and  the  same  right  and  capacity,  and  by  one  and  the  same 
joint  title. 

41.  But  if  lands  be  given  to  A.  de  B.  bishop  of  N.,  and  to 
a  secular  man,  to  have  and  to  hold  to  them  two  and  to  their 
heirs ;  in  this  case  they  are  joint  tenants ;  for  each  of  them 
takes  the  land  in  his  natural  capacity. 

42.  This  rule  does  not,  however,  .hold  in  the  case  of  chattels  I^^fQ- 
real :  for  if  a  lease  for  years  be  made  to  a  bishop  and  a  secular 
man,  they  are  joint  tenants ;  because  in  this  case,  the  bishop 
does  not  take  in  bis  political  capacity. 

43.  If  lands  be  given  to  the  king,  and  to  a  subject,  to  have  Idem- 
and  to  hold  to  them  and  to  their  heirs,  yet  they  are  not  joint 
tenants ;  for  the  king  is  not  seised  in  his  natursd  capacity,  but 

in  his  royal  and  political  capacity  jure  coroncB ;  which  cannot 
stand  in  jointure  with  the  seisin  of  a  subject,  in  hb  natural  ca- 
pacity. 

44.  Lord  Coke  also  says,  if  an  alien  and  a  natural-bom  sub-  i  loit  180  h. 
ject  purchase  lands  in  fee,  they  are  joint  tenants  :  but  the' king,  ^  ^* 
upon  office  found,  shall  have  a  moiety. 

45.  Husband  and  wife  being  considered  in  law  as  one  person,     ' 
if  an  estate  be  conveyed  to  husband  and  wife,  and  to  a  strangef*, 
the  husband  and  wife  will  only  take  one  moiety  between  them, 
and  the  stranger  will  take  the  other  moiety. 

46.  -As  tbt^e^  can  be  no  moieties  between  husband  and  wife.  Hatband  and 
they  cannot  be  jomt  tenants ;  therefore,    *  where  an  estate  is  b« 'joint  *"^* 
conveyed  to  a  man  and  his  wife,  and  their  heirs,  it  is  not  a  joint  Tenants.  (•) 
tenancy  ;  for  jcMut  tenants  take  by  moieties,  and  are  each  seised  ^^ 
of  an  undivided  moiety  of  the   whole.     But  husband  and  wife    ^  *       ^* 
being  but  one  person,  cannot  during  the  coverture^  take  separ- 
ate estates  ;  therefore,  upon  a  purchase  made  by  them  both,  each 

(*)  See,  however  Shaw  v.  Htauty^  6  Mass.  Rep.  and  F9X  v.  HtUthtty  8  Mast. 
Rep.  521, 


ss 
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1  Inst.  187  a. 
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Andrews, 
t  Vera.  ItO. 
Prec.  iQ 
Cha.  1. 


♦  49S 

Green  t. 
King,  t 
Black.  Rep. 
Itll. 


has  the  entirety,  and  they  are  seised  per  toni^  and  not  pet  mg; 
the  husband  cannot  forfeit  or  alien  the  estate,  because  the  wlide 
of  it  belongs  to  his  wife,  as  well  as  to  him.  (1) 

47.  William  Ode  and  Joan  his  wife  purchased  lands  to  tbeaa 
two,  and  their  heirs.  Afterwards  William  Ocle  was  attainted  of 
high  treason,  for  the  murder  of  the  king's  father,  Edward  IL, 
and  was  executed  ;  Joan  his  wife  survived  him.  King  Edward 
III.  granted  the  lands  to  Stephen  de  Bitterby  and  his  heirs. 
John  Hawkins,  the  heir  of  the  said  Joan,  in  a  petition  to  the 
king,  disclosed  this  whole  matter ;  and  upon  a  scire,  fadat 
against  the  patentee,  had  judgment  to  recover  the  lands. 

48.  J.  Andrews  purchased  a  copyhold  estate,  and  took  a  sur- 
render  of  it  to  .himself,  his  wife,  and  his  daughter^  and  their 
heirs.  J.  Andrews  being  visible  owner  of  the  estate,  mortga* 
ged  it  to  the  plaintiff,  and  died.  The  plaintiff  brought  his  biD 
against  the  mother  and  daughter  to  discover  their  title  and  to 
set  aside  their  estates,  as  fraudulent  against  the  plainti^  who 
was  a  purchaser. 

The  Court  dismissed  the  bill ;  because  the  husband  and  wife 
took  one  moiety  by  entireties,  so  that  the  husband  could  not 
alien  or  dispose  of  it,  to  bind  the  wife,  and  the  other  moiety  was 
well  vested  in  the  daughter,  f 

*49.  A  copyhold  estate  was  surrendered  to  the  use  of  J<^ 
Fitzwalter  and  Elizabeth  his  wife,  and  the  longer  liver  of  them  ; 
after  the  death  of  the  longer  liver,  to  the  right  heirs  of  the  said 
John  and  Elizabeth  for  ever. 

Lord  Chief  Justice  De  Orey  said,  tins  case  fell  exactly  with- 
in a  nice  distinction  laid  down  in  our  antient  law  bookai,  and 
whi6h,  having  never  been  over-ruled,  continued  to  be  law.  Tha 
same  words  of  conveyance,  which  would  make  two  other  per- 
sons joint  tenants,  would  make  a  husband  and  wife  tenants  oi 
the  entirety  :  so  neither  could  sever  the  jointure,  hut  ihe  whole 
must  accrue  to  the  survivor. 

Su*  W.  Blackstone  observed,  that  tins  estate  diffisred  ficom 
joii^t  tenancy,  because  joint  tenants  took  by  moieties,  and  were 
each  seized  of  an  undivided  moiety  of  the  whole,  per  wj  ei  per 
tout ;  which  drew  after  it  the  incident  of  sumvorship,  or  jsi 
aocrescendu  But  husband  and  wife  being  considered  in  law  as 
one  person,  they  could  not,  during  the  coverture,  take  separate 
estates  ;  upon  a  purchase  made  by  them  both,  they  could  not  be 
seised  by  moieties,   but  both  and  each  had  the  entirety.     They 

(1)  A  note  and  mortgage  made  to  husband  and  wife,  if  she  ionriire  ber 
husband.    Draper,  Administrator  v.  Jackson,  &  uz.  16  Maa<.  Rep.  4S0. 

tVide  Effingham  ▼.  Carew,  t  And.-  39.  and  Dyer,  3S3,  contra — ^Thit  wu 
not  a  decision  of  a  court  of  justice  ;  but  only  an  award. 


nU  XVIIL  Joint  Tenancy.  CK  i.  $  49—54  MS 

irere  seised  per  tout,  and  not  per  my  ;  tbe  busband  tberefore 
eould  nof  alien  or  devise  that  estate,  the  whole  of  which  belong- 
ed to  his  wife,  as  well  as  to  himself. 

50.  A  person  devised  a  copyhold  estate  to  John  Freestone  ^  ? V^*^ 
and  Lucy  his  wife,  and  to  their  heirs  and  assigns  for  ever.    J.  R,  66t. 
Freestone  th^  devisee  was  admitted,  and  surrendered  to  James 
Rickson  in  fee.    Upon  the  death  of  John  Freestone,  Lucy  his 

"widow  was  admitted^  and  brought  an  ejectment  against  the  per- 
son who  claimed  under  her  husband's  surrender. 

Lord  Kenyon.— "  We  are  now  in  a  court  of  law,  and  we  are 
called  upon  to  decide  the  legal  rights  of  *the  parties.     It  seems  ^  494 

tome,  from  the  manner  in  which  the  case  is  drawn,  to  have 
been  intended  to  be  argued,  that  the  dei'ise  in  the  first  wiU  to  J. 
Freestone  and  Lucy  his  wife,  created  a  joint  tenancy  ;  but  that 
question  has  been  properly  abandoned  :  for  though  a  devise  to 
A.  and  B.,  who  were  strangers  to,  and  have  na  connexion  with 
each  other,  creates  a  joint  tenancy,  the  conveyance  by  one  of         ' 
whom  severs  the  joint  tenancy,  and  passes  a  moiety  ;  yet  it  bat 
been  settled  for  ages,  that  when  the  devise  is  to  the  husband  and 
wife,  they  take  by  entireties,  not  by  moieties  ;  and  the  husband 
alone  cannot,  by  his  own  conveyance,  without  joining  his  wife, 
divest  the  estate  of  the  wife.     This  is  sufficient  to  warrant  us,  Vid«  Owuk 
Mtting  in  a  court  of  jaw,  in  determining  in  &vour  of  the  present  xivJ^TSTioi 
plaintiff.'^ 

51.  But  where  an  estate  is  conveyed  to  a  man  and  a  woman  i  Inft.  iiU» 
who  are  not  married,  and  who  afterwards  intermarry  ;  as  they  ^^Sdj/' 
took  originally  by  moieties,  they  will  continue  to  hold  by  moie- 
ties, after  the  marriage.  '  1'L^xJL  f 

52.  The  widow  of  a  jc»nt  tenant  in  fee  or  in  tail,  is  not  en-  Jo&it  TeaM» 
titled  to  dower  ;  because,  upon  the  death  of  one  of  the  joint  ten-  ^^  J^n^J^ 
ants,  tpe  estate  goes  to  the  survivor ;  who  is  then  in  from  the  or  Carteiy* 
first  fec^or  or  donor,  and  may  plead  such  feoi&nent  or  gift  tis  f'^Jl  ^  ^ 
origiDally  made  to  himself^  without  naming  his  companion. 

53.  It  was  formerly  held,  that  where  lands  were  given  to  i  inst  39  0^ 
two  women,  and  the  heirs  of  their  two  bodies  begotten,  the  bus-  ^^  ^ 
band  of  one  of  them,  having  issue,  should  be  tenant  by  the  cur*    ^ 

tesy,  living  the  other  sister ;  the  inheritance  being  executed. 

But  Lord  Coke  observes,  that   latileton  has  cleared  up  tins 

doubt,  by  shewing  that  the  inheritance  is  not  executed  ;  there-    .     m^j^m, 

fore  the  husband  cannot  be  entitled  to  an  estate  by  the  curtesy,  j^/5 

*54.  In  consequence  of  the  right  of  survivorship  among  joint  naots  cannot 
tenants,  all  charges  made  by  a  joiat  tenant  on  Ae  estate,  de-  v^fff *  ^'^^ 

ToL.  IL  88' 
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teroiine  by  his  death,  and  do  hot  aflfect  the  survivor.   .  For  it  ii 
-  a  ihaxim  of  law  that  jtM  accrescendi  prefertur  Oneribus. 
♦  886»  55.  Thus  Littleton  says,  if  there  are  t\^o  joint  tenants  in 

fee,  and  one  of  them  grants  a  rent-charge,  by  deed,  out  of 
that  which  belongs  to  him ;  in  this  ^case,  during  the  life  of  the 
grantor,  the  rent-charge  is  effectual ,  but  after  liifi  decease,  it 
is  void  ;  for  he  who  hath  the  land  by  survivorstup  shall  bold 
it  discharged ;  because  he  is  in  by  survivorship,  and  claims  under 
the  ori^nal  feoffment,  not  by  descent  from  his  companion, 
ib*****  ^^-*  ^^  ^^®  J^"**  tenant  acknowledges  a  recognizance,  or  a 

ny^s  £m,  6  stiBitate,  or  suffers  a  judgment  in  an  action  of  debt  to  be  entered 
vti*  i^L  14  ^^  agotinst  him,  and  dies  before  execution  had,  it  shall  not  be 
1 76.  '  executed  afterwards ;  but  if  execution  be  sued  in  the  life  of 

the  cogni2or,  it  shall  then  bind  the  survivor.  But  Lord  Coke 
observes,  that  as  well  in  the  Case  of  a  rent-dharge,  as  of  a  re- 
cognizance, statute,  or  judgment,  if  he  who  makes  the  chafge 
survives,  it  is  good  for  ever. 

57.  If  one  joint  tenant  in  fee  simple  be  indebted  to  the  \dng, 

iand  dies,  no  extent  shall  be  made  after  his  decease,  upon  the 

'   land,  in  the  hands  of  the  survivor. 

"Kzceptby  58.  There  is  one  exception  to  this  rule  ;  for  if  there  arc  two 

1  Init  IBB  a.  i^"^^  tenants  in  fee,  and  one  of  them  makes  a  lease  for  years 

^^Itv^^'      ^^  ^  strangei:,  it  will  be  good  against  the  survivor;  even  thou^ 

3<23.       '^     such  lease  does  not  commence  till  after  the  death  of  the  joint 

tenant  who  made  it ;  because  it  is  an  in^ediate  disposition  of 

the  land. 

Whittock  T.        Si,  If  two  persons  are  joint  tenants  for  life,  and  one  grants 

f^u!  Ab.     ^1®  moiety  to  J.  S.,  to  have  for  certain  •years,  to  commence 
d.  after  the  death  of  his  companion  ;  and  the.  other  moiety  to  the 

•  496  said  J.  S.  by  the  same  deed,  to  have  from  the  death  of  the 

lessor  for  certain  yea^s,  ftnd  die& ;  the  survivor  siiaD  hold  the 
tand  disc'hargecl  of  any  lease,  notwithstanding  this  grant.  ¥or 
the  lease  of  Ms  own  moiety,  which  he  might  have  leased,  was 
not  to  commence  till  after  the  death  of  his  companion,  and  he 
had  not  any  power  to  lease  the  other  moiety  which  belonged  to 
liis  companion :  so  all  w^as  void. 

fhe7  matt  lU      ^^'  ^^  Consequence    of  the  intimate    union  of  interest  and 

Join.  possession  which  eidsts  between  joint  tenants^  they  are  obliged 

to  join  in  many  acts.  Ilius  joint  tenants  must  formerly  have 
done  homage,  and  must  now  do  fealty  together. 

^1.  There  are  however  many  caefes  where  they  need  not  all 
join  ;  and  wliere  the  act  of  one  will  be  considered  as  the  act  of 

"ft  teod.  44.     all.     Thus  the  entry  of  one  joint  tenant  is  deemed  the  entry  of 
all ;  and  the  seisin  and  possession  acqiured  by  such  entry,  is 

<»fr^  the  seisin  and  possession  of  them  all. 
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62.  Every  act  done  by  one  joint  tenant,  for  the  benefit  of 
himself  and  his  companioq»   shall  be  deemed  the  act  of  both. 
Thus  livery  of  seisin  made  to  one  joint  tenant  will  enure  to  both  :   i  imt.  49  h» 
the  entry  or  re-entry  of  one  joint  tenant  is  as  effectual  as  that 
of  both.     So,  where  joint  tenants  make  a  lease,  and  the  lessee   '^'  ^^  * 
surrenders  to  one  of  them,  this  will  enure  to  both;  because  they 
have  a  joint  reversion.  •!   ♦  *«. 

63^  If  there  are  two  jomt  tenants  for  life  or  years,  and  one  x^,  3,  e,  2. 
of  them  commits  waste,  this  is  deemed  waste  by  them  hgth^  as 
to  the  place  wasted ;  but  treble  damages  shall  be  recovered  on- 
ly against  the  person  who  actually  committed  the  waste. 

•64.  It  has  been  stated,  that  in.consequence  of  the  unity  of    -v     *  4?T 
possession  which  exists  between  joint  tenants,  the  possession  of  TJjJ  J^^^'" 
one  is  the  possession  of  the  other ;  from  which.it  follows,  that  a  uthat  •fth« 
joint  tenant  can  never  be  disseised  by  his  companion,  but  by  an  i^^J^.^^ 
actual  ouster.     So  that  if  one  joint  tenant  levies  a  fine  of  the  2  .-i.  423. 
i^hole,  it  will  not  amount  to  an  ouster  of  his  companion. 

65.  At  common  law  joint  tenants  had  no  remedy  against  each  ^^^"'  t. 
other,  where  one  alone  had  received  the  whole  profits  of  the  es-  other, 
tate;  for  he  could  not  be  charged  as  bailiff  or  receiver  to  his^^^^*?/ 
companion.     But  now,  by  the  statute  4  &  6  Ann.  c.  16.  §  27.  »lMt4t)l)6, 
actions  of  account  are  maintainable  by  one  joint  tenant,  his  ex- 
ecutors or  administrators,  agaiost  the*  other,  as  bailiff,  for  re- 
ceiving more  than  his  share.  ♦  i  .»  ioa 

66.  By  the  statute  of  Westm.  2.  c.  22.,  one  joint  tenant  /I '  ^*. 
may  have  an  action,  by  writ  of  waste,   against  his  companion.  ^'*^^' '* 
But  Lord  Coke  observes,  that  this  act  does  not  extend  to  cas- 
tles, houses,  or  other  places  for  habitation  of  man ;  for  one  joint 

tenant  might,  for  their  reparation,  have  had  a  writ  De  rq[faraiwne 
facienda,  at  common  law. 
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CHAP.   11 


By  what  JUkam  a  Joint  Tenancy  may  he  9evered  and  destroyed. 


1L  D«itructlmi'Of  tha  Unily  of  Y«ti»r- 

a  Of  (he  Unity  of  Titla. 

«.  Of  the  Unity  •fPosMiiioa. 
SO.  By  Alienati<m  to  a  Stranger. 
19.  Exception,-— Ueviie. 
90.  By  an  Agra«n«nt  to  alien. 


St.  By  the    Alienation  of  one   l^iaX 
Tenant  to  the  other* 

29.  By  Tolootary  Partition. 

30.  By  Writ  of  PArtitioD. 

4S.  By  Partition  in  Chanceiy. 
45.  By  an  Agreement  to  make  Parti- 
tion* 
49.  By  devolving  to  one  fersoa. 


Sectioit  1. 


Oaetrnctioft 
jefthe  Unity 
#f  Jatereit. 


1  last.  182  h. 


♦499 
CwM^t  &ap< 


AN  estate  in  joint  tenancy  may  be  severed  and  de- 
stroyed by  the  destruction  of  any  of  its  CQnstituent  unities,  except 
that  of  time ;  which,  as  it  respects  only  the  original  conunence- 
ment  of  the  estate,  cannot  be  affected  by  any  subsequent  trans* 
action. 

2.  An  estate  in  joint  tenancy  is  destroye^by  the  destruction 
of  the  unity  of  interest,  which  may  be  done  either  by  the  act  of 
the  parties,  or  by  the  operation  of  law. 

S.  Thus  Lord  Coke  says,  If  a  man  makes  a  lease  to  two 
for  their  lives,  and  after  grants  the  reversion  to  one  of  them  in 
fee,  the  jointure  is  severed,  and  the  reversion  is  executed  for  the 
one  moiety ;  and  for  the  o&er  moiety,  there  is  fenant  f>r  Itle, 
the  reversion  to  the  grantee. 

*4.  A.  tenant  for  life,  remainder  to  B.  and  three  others  for 
£fe,  the  reversion  to  C.  and  bis  heirs  expectant  C.  levied  a 
fine  to  A.  and  B.,  to  the  use  of  A.  for  life ;  after  his  death,  to 
the  use  of  B.  in  fee.  A.  died,  and  afterwards  B.  died.  Tht 
question  was,  whether  the  jointure  was  seveted  or  not 

It  was  resolved,  that  the  jointure  was  severed,  and  this  dif* 
ference  taken  ;  when  flie  fee  is  limited  by  one  and  the  same 
conveyance,  there  one  person  may  have  a  fee  simple,  and  the 
other  an  estate  for  life,  jointly  ;  but  when  they  are  first  tenants 
for  life,  and  afterwards  one  of  them  acquires  the  fee  simple, 
ihere  Ae  jointure  is  severed.  As  if  a  man  makes  an  estate  to 
three,  and  to  the  heirs  of  one  of  them,  there  one  of  them  hath 
fee  simple,  yet  the  jointure  continues  ;  Ibr  all  is  but  one  entim 
estate,  created  at  one  and  the  same  time  :  therefore  the  £ee 
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pie  cannot  merge  the  jointure,  which  took  e&ct  with  the  crea« 
6on  of  the  remainder  in  fee.     But  when  three  are  joint  tenants 
lor  life,  and  afterwards  one  purchases  the  fee,  there  the  fee  sim- 
ple merges  the  estate  for  life ;  for  the  estate  for  Kfe  was  in  ease 
before,  and  might  be  merged  or  surrendered,  and  so  cannot  the 
estate  for  life  in  the   first  case.     In  the  same  case,  that  is  to 
aay ,  when  an  estate  is  made  to  three,  and  to  the  heirs  of  one  of 
them,  and  he  who  hath  the  fee   dies,  and  one  of  the  survivors 
purchases  the  remainder,   the  jointure  is  severed,  causa  qua 
supra.     And  when  one  tenant  for  life  purchases  the  reversion 
m  fee,  if  the  jointure  should  remain,  he  would  have  a  reversion 
in  fee,  and  an  estate  for  life  also  in  part ;  which  reversion  in 
fee  he  might  grant  over,  and  his  estate  for  life  would  remain  in 
part ;  which  would  be  absurd,  and  against  reason :  for,  in  the 
first  case,  when  an  estate  is  made  to  three,  and  to  the  heirs  of 
one,  he  who  hath  *the  fee  cannot  grant  over  his  remainder,  and  ^^ 

continue  in  himself  an  estate  for  life.  ^^  *'  ^ 

5.  So,  if  a  lease  be  made  to  two  men  for  term  of  their  lives,  i  hit.  182^. 
^nd  after,  the  lessor  grants  &e  reversion  to  them  two,  and  to 

the  heirs  .of  their  two  bodies,  the  jointure  b  severed. 

6.  Where  the  reversion  in  fee  descends  to  one  of  the  persons 
"who  is  joint  tenant  for  life,  the  joint  tenancy  will  thereby  be 
severed. 

7.  A  man,  having  issue  three  sons,  devised  lands  to  his  two 
youngest  sons  jointly  for  their  lives.  Afterwards,  the  eldest 
son,  who  had  the  reversion  in  fee,  £ed,  by  which  it  descended 
to  the  second  son.  This  was  held  to  be  a  severance  and  de- 
struction of  the  jointure,  by  operation  of  law. 

8.  An  estate  in  joint  tenancy  may  also  be  destroyed  by  the  Of  the  Unitf 
destruction  of  the  unity  of  title. .  Thus,  if  one  of  the  joint  ten*  Lit.Mos. 
ants  eonveys  his  share  to  a  stranger,  it  is  a  severance  of  the 

jomt  tenancy,  for  th]&  grantee  and  the  remaining  tenant  hold  by 
several  titles ;  the  alienee  coming  into  one  moiety  by  the  con- 
yeyance  of  one  of  the  joint  tenants,  and  the  other  joint  tenant 
holding  flie  other  moiety  by  the  first  feoffinent. 

9.  Another  mode  of  destroying  an  estate  in  joint  tenancy  is,  or(b«  Unity 
'  by  disuniting  the  possession ;  for  joint  tenants  being  seised  per  ®     o»»«"»on' 

my  et  per  touty  every  thing  that  tends  to  narrow  that  interest,  so 
that  each  of  them  ceases  to  be  seised  of  the  whole,  and  of  every 
part,  is  a  severance  and  destruction  of  this  estate. 

10.  It  has  been  stated  that  an  alienation  by  one  joint  tenant  By  AiieDa- 
to  a  stranger,  severs  the  joint  tenancy,  by  destroying  the  unity  sj)^*^* 
of  title.    It  also  severs  it,  by  destroying  the  unity  of  possession  ; 

for  the  aCenee  and  the  remaining  tenant  have  several  freeholds. 

*11.  Littieton  says,  if  there  be  two  joint  tenants  in  fee,  and         «  50I 
Aoe  of  tbeju  makes  a  le^e  for  life  to  a  stranger,  the  joint  tenaa-  f  902. 
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cy  is  severed.     Lord  Coke  says,  that  io  this  case  there  is  aba 

a  severance  of  the  reversion.     And  it  has  heen  stated,   that  a 

«  ss!'^  ^        ^^^^^  f^^  years  made  by  one  joint  tenant  will  bind  his  eompanioji, 

so  that  it  operates  as  a  severance  pro  tanto. 
lUit.  192  a.  12.  So^if  two  joint  tepants  be  of  a  lease  for  21  years,  and 
the  one  of  them  lets  his  part  for  certain  years,  part  of  the  terin, 
the  jointure  is  severed,  and  the  survivorship  destroyed ;  because 
a  term  for  a  small  number  of  years  is  as  high  an  interest  as  for 
many  more  years. 

13.  A  mortgage  by  a  joint  tenant,  for  a  term  of  years  will 
operate  as  a  severance  of  the  joint  tenancy, 
stone^i  Ab.        '^*  '^^^^^  persons  being  joint  tenants  of  the  trust  of  a  term 
£q.  f 93.         for  years,  one  of  t^em  mortgo^ed  his  third  part.     The  question 
^   '      '    was,  whether  the  joint  tenancy  was  severed. 

Lord  Cowper  held  that  it  was  a  severance  ;  for,  in  the  catae 

of  a  joint  tenancy,  which  was  a  thing  odious  in  equity,  it  would 

be  a  disadvantage  to  the  mortgagor  not  to  have  It  construed  a 

severance. 

/       15.    Alienations  of  this  kind  must,  however,   be  valid  and 

I    good  in  law,  to  have  this  effect ;  therefore  a  conveyance  bj  a 

^^^     '  *     joint  tenant  to  his  wife,  beii)g  void  at  law,  will  not  operate  as  a 

severance  of  a  joint  tenancy. 

1 6.  A  joint  tenant  of  a  church  lease,  being  taken  ill  on  a 
Moyie  ▼.  journey,  and  wishing  to  sever  the  joint  tenancy  that  he  miigfat 
P*Cha^l24     P^^^*^^  f^^  ^^  vrS&^  sent  for  the  schoolmaster  of  the  town,  and 

directed  him  to  prepare  an  instrument  for  that  purpose.    The 
schoolmaster  drew  a  kind  of  deed  of  gift  of  the  lease  firom  the 
sick  man  to  his  wife,  which  he  executed,  and  died.     The  deed 
«  602  being  void  in  law,  the  widow  endeavoured  *to  establish  it  in 

equity  ;  but  her  bill  was  disipissed,  it  being  voluntary  anJ  without 
consideration, 

17.  Articles  of  agreement  by  an  infant,  though  made  in  con- 
sideration of  marriage,  will  not  operate  as  a  severance  of  a  joint 
tenancy. 

MajT.  18-  Ann  May,  previous  to  her  marriage,  being  then  anin- 

r^^246  a,     ^^^^  ^^^  possessed  of  a  considerable  leasehold  estate,  held  in 
n.u  joint  tenancy  with  her  two  sisters,  by  articles  of  agreement 

1  Bro.  R.  made  between  her,  of  the  first  part,  John  Hook,  her  intended 
husband,  of  the  second  part,  and  trustees  of  the  third  part,  cov-  . 
enanted  and  agreed  that  the  leasehc^ld  estates  should  be  as- 
signed to  John  Hook,  for  his  own  use  and  benefit  The  mar- 
riage took  effect.  Ann  May  died  under  age.  The  qoestion 
was,  whether  these  articles  were,  in  equity,  a  severance  of  the 
joint  tenancy. 
vpAsL^i  so.  Iiord  Bathurst  said,  the  first  point  attempted  to  be  (established 
wa«,  that  1^  A;n Mirj b^eii  of  ^  %i^  irben  #1^  ,wte9dinto 
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llie  articles,  they  would  have  amounted  to  a  severance  ;  but  no 
determination  to  that  effect  had  ever  been  made.  That  the  co-* 
joint  tenants  were  not  in  this  case  to  be  considered  as  volunteers 
as  they  claimed  by  a  title  paramount ;  and  that  their  situation 
approached  nearer  to  that  of  issue  in  tail,  who  claimed  per /ormam 
doniy  than  to  that  of  an  heir  at  law,  who  claims  only  under  his 
luicestor.  That  the  utmost  which  the  infant  could  do  would  be 
an  avoidable  act,  and  of  course  it  would  be  in  the  discretion  of 
ibe  Court,  either  to  give  or  refuse  their  assistance  to  it.  By  a 
parity  of  reason,  it  must  always  be  in  their  power  to  model  such 
contracts  at  their  pleasure.  That  the  contract  in  the  present 
case  was  not  such  as  the  Court  would  uphold.  Had  the  infant 
lived  to  come  of  ag;e,  and  a  bill  been  *filed  against  her  for  the  «  593 

performance  of  the  articles,  the  Court  would  have  set  them  aside 
and  referred  it  to  a  master  to  draw  new  proposals  for  aproper  set- 
tlement As  the  contract  was  not  such  as  would  have  bound  the 
infant  herself,  a  fortiori^  it  should  not  bind  the  co-joint  tenants. 
That  it  would  be  a  strange  doctrine,  that  any  act  of  an  infant 
which  is  by  its  nature  avoidable,  should  sever  the  joint  tenancy  ; 
as,  if  that  were  allowed,  it  would  always  be  in  the  power  of  tiie 
infant  to  say  whether  the  joint  tenancy  should  be  severed  or  not. 
Then,  if  any  of  the  co-joint  tenants  should  die  under  age,  the  in- 
fant m^t  avoid  his  own  act,  by  pleading  infra  vUdtem^  and  resort 
to  his  title  by  survivorship  ;  which  would  be  a  great  injustice 
and  hardship  on  the  conjoint  tenants.  On  these  grounds,  he 
was  of  opinion  that  the  articles  did  not  amount,  in  equity,  to  a 
severance  of  the  joint  tenancy. 

19.  Regularly  every  disposition  by  one  joint  tenant,  in  or-  ^^^J^^°°' 
der  to  bind  his  compamon,  must  be  an  immediate  disposition  ; 

for  the  other  joint  tenant  claiming  the  whole,  under  the  original 
feoffinent  or  grant,  the  whole  must  descend  to  him,  unless  his  • 

companion  has  disposed  of  his  share  in  hb  lifetime,      trom  Lit.  $  S87. 
which  it  follows,  that  a  devise  can  in  no  case' operate  as  a  seve-  *  ^°'*'  \^sh, 
ranee  of  a  joint  tenancy ;  it  being  a  mwim  of  law,  that  jus  ac- 
creseendi  ptafertur  ultimiz  voluntatis  ■         . 

20.  It  is  said  in  Vernon,  that  if  a  joint  tenant  agrees  to  ment  to  aiiM, 
alien,  and  does  it  not,  but  dies,  it  would  be  a  strange  decree  to  *  V«"^  ^^• 
compel  the  survivor  to  perform  the  agreement.  ^ 

Lord  Hardwicke,  observing  on  this  passag;e,  says, — "  If  the 
articles  were  such  as  amounted  to  a  severance  in  equity,  in  such 
case  this  Court  would  decree  against  the  survivor.'* 

*21.  In  the  case  of  May  v.  ttook.  Lord  Bathiirst  appears  «  qq^ 

to  have  been  of  opinion,  that  this  point  had  never  been  decided  ;  ante,  $i». 
but,  in  a  modem  case,  Lord  Alvanley,  M.  R.,  said-—"  A  cove- 
nant  by  a  joint  tenant  to  sell,  though  it  does  not  sever  the  joint  J57.  ' 
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tenancy  at  law,  will  in  equity.     I  have  sdways  undenrtood  tbif 

as  a  settled  point,  and  have  no  difficulty  upon  it" 

Sloo'Vone       ^^*  ^^  estate  in  joint  tenancy  may  also  be  destroyed  by  the 

Joint  Tepant  alienation  of  one  joint  tenant  to  another.     The  proper  convey* 

to  tifteothsr.    q^^q  ^  ^^g  ^^^g^  {g  ^  release,  for  one  joint  tenant  cannot  enfeoff 

his  companion,  because  they  are  both  actually  seised  of  the  estate. 

Unit  8736.  23.  Tbus,  if  there  be  two  joint  tenants  in  fee,  and  one  of 
them  releases  to  the  other,  this  will  destroy  the  joint  tenancy, 
and  vest  the  whole  estate  in  the  releasee,  who  will  then  hold  in 
severalty ;  and  the  releasee  shall,  for  many  purposes,  be  adjudg* 
ed  in  from  the  first  feoffor* 

Lit. »  304.  24.  If  there  are  three  joint  tenants,  and  one  of  them  releases 

by  deed  to  one  of  his  companions,  all  the  right  which  he  hath  in 
the  land,  the  releasee  has  a  third  part  of  the  land  with  himself 
and  his  companion  in  common  ;  and  he  and  his  companioa  shall 
hold  the  remaining  two  parts  in  joint  tenancy.  But  if  one  jajot 
tenant  releases  to  all  the  others,  they  are  in  firom  the  first  feoff' 
or  or  grantor,  ax^d  not  from  him  who  released ;  and  they  contbi- 

Bro.  Ab.  Joint  ue  to  hold  in  joint  tenancy. 

Tonant,  pL «.      g^    j£  ^^^  j^.^^^  tenant  grants  a  rent  out  of  his  part,  after- 

1  Inst.  185  «.  ^^^^  release^  to  his  companion,  and  dies,  the  companion  shaH 

hold  the  land  charged  with  this  rent,  because  he  comes  to  the 

estate  by  his  own  act,  namely,  by  acceptance  of  the  release,  not 

by  survivorship. 

*  505  *^3'  Thus,  where  two  persons  were  joint  tenants  in  fee,  and 

Ab€rgaT«n.     one  granted  a  rent-charge  in  fee,  and  afterwards  released  to  the 

6 V     78  h    ^^^^^  9  ^^  ^^  resolved,   that  although,  to  some  intents^  he  to 

whom  the  release  wa&  made,  was  in  by  the  first  feoffor,  and  no 

degree  was  made  between  them ;  ye^  as  to  the  grantee  of  the 

rent-charge,  he  was  m  under  the  first  joint  tenant  who  released ; 

^  and  by  acceptance  of  the  release,  he  had  deprived  bimselfof  tb^ 

ways  and  means  to  avoid  the  charge  ;  for  the  right  of  sumvoT- 
ship  was  the  sole  means  to  have  avoided  it,  and  that  right  was 
utterly  taken  away  by  the  release. 

27.  Three  persons  being  joint  tenants  for  life,  one  of  them 
Witian'  ^       sealed  and  delivered  a  deed  to  another,  in  which  it  was  express- 
3  Saund.  96.  ed,  that  he  granted,  bargained,  aold,  assigned,  set  over,  and 
confirmed  to  the  other,  all  the  right,  estate^  title,  interest,   claim, 
and  demand  of  the  grantor,    of  and  to  the  lands  holden  in  join- 
ture.    The  question  was,  whether  this  deed  was  sufficient  to 
pass  the  part  or  share  of  the  joint  tenant  who  made  the  deed,  to 
the  other  to  whom  the  deed  was  made,  or  not     It  was  adjudg- 
ed clearly,  without  argument  that  it  was.    And  it  was  said  by 
the  Chief  Justice,  that  though  the  jury  had  found  that  he  grant* 
[  ed,  yet  the  Court  would  adjudge  that  he  released ;  which  was 
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the  proper  conveyance  for  one  joint  tenant  to  pass  his  estate  to 
the  other. 

28.  John  Stile  and  Susan  a  feme  sole  were  joint  tenants  for  F??****  ^* 
life.     Susan  took  husband,  who  by  jQne  granted  to  Stile,  t«n€-  Cro.  Jiu  6M. 
nunJta  pradkta  tt  Mum  et  quicquid  haberU  pro  temmo  vUm  of  the 

said  Susan ;  et  Ula  et  reddidit  habenduniy  to  him  and  his  assigns^ 

Ibr  the  life  of  the  said  Susan  ;  and  warranted  it  to  him  and  his 

heirs  during  Ae  life  of  the  said  Susan.     The  question  was»  whe- 

ther  this  fine  should  enure  by  way  of  release,  or  'by  grant  of  the  ^^ 

estate,  and  severance  of  the  jointure  of  the  moiety,  so  that  this 

estate  should  enure  during  the  life  of  Susan. 

It  was  resolved,  that  it  should  enure  by  way  of  release^  and 
not  by  way  of  grant :  and  although  it  was  granted  by  fine,  it 
as  well  ennred  by  way  of  release,  as  a  grant  by  deed  ;  and  the  «.«  •-  «^ 
rather  for  the  words  ei  reddidit,  which  enured  by  way  of  release : 
aad  both  estates  bemg  vested  in  him,  the  law  should  vest  that  in 
Um,  as  if  he  had  it  firom  the  feo£for.  And  although  it  was  ob* 
jected  that  he  had  one  estate  from  the  feoffor  by  deed,  and  the 
other  estate  by  the  fine,  so  being  by  matter  of  record,  he  could 
not  divide  it,  yet  it  was  said  that  both  estates  being  vested  in 
him,  the  law  should  adjudge  it  in  him,  as  by  the  first  limitation* 

Doderidg^  held,  that  by  whatever  means  he  came  to  the  es- 
tate of  his  companion,  it  should  enure  by  way  of  release  ;  that 
he  should  be  said  in  of  tfie  entire  estate,  as  by  the  feoffment 
Therefore  if  one  joint  tenant  bai^;ained  and  sold  by  deed  enrol- 
led  to  his  companion,  it  should  enure  by  way  of  ^release  and  that 
he  should  be  said  in  of  the  entire  estate,  as  by  the  feoffinent 
And  if  one  joint  tenant  bargained  and  sold  by  deed  enrolled  to  Tit.  at.  c.  a. 
bis  companion,  although  that  vested  the  use,  and  the  statute 
rested  the  possession,  yet,  being  in  him,  the  law  should  construe 
it  to  be  entirely  in  him,  and  by  diyision  of  estate. 

29.  Joint  tenants  may  destroy  their  estate  by  a  vohmtaiy  ByTolnatary 
partition  among  themselves.      But  such  partition  mus^  at  all  Ff^^^ 
times,  have  been  made  by  deed.  i  logt.  16*9  s. 

SO.  By  the  common  law,  one  joint  tenant  could  not  compel  S^J?^^  ^' 
the  other  to  make  partition ;  except  by  the  custom  of  some  par«  \  lut  i87  a. 
ticular  cities  and  boroughs.     But  by  the  statute  31  Hen.  VIIL  *."./\»  .^^/ 
e.  1.  reciting  the  ^inconveniences  which  jcxnt  tenants  lay  under,  *  S07 

it  is  enacted,  that  all  joint  tenants  of  any  estate  or  estates  of 
their  own  inheritance,  in  their  own  rights^  or  in  right  of  their 
wives,  of  any  manors,  &c.  shall  and  may  be  coacted  and  com* 
pelled  to  make  partition  between  them  of  all  such  manors,  &c. 
as  they  hold  as  joint  tenants,  by  writ  de  partUicne  fadtfida,  in 
that  case  to  be  devised  in  Chancery. 

31.  As  this  statute  only  extended  to  joint  tenants  having 
an  estate  of  inheritance ;  an  act  was  made,  32  Htn,  VIII.  <^ 

Vox..  IL  89 
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,  32.  by  which  joint  tenants  for  life  or  years  are  enabled  to  make 

partition  of  their  estates. ' 
Art!»44^**       3a.  In  this  action  there  are  two  judgments ;  the  first,    Q^od 
Lit  i  348.      pariUio  fiat  i$Uer  partes  pnzdictas,  de  tenemmtisy  cum  pertmenHu* 
And  upon  this  there  goes  out  a  judicial  writ  to  the  sherifl^    to 
make  partition ;  which  recites,  first  the  writ  of  partition    and 
judgment,  and  then  commands  the  sheriff,  together  with  twelve 
men  of  the  ricinage,  &c.  to  go  in  person  to  the  lands  to  be  di- 
vided, and  there,  in  presence  of  the  parties,  (if  they,  appear  on 
summons  to  be  made,)  by  the  oaths  of  those  twelve  men,  to 
make  an  equal  and  fair  partition,  and  allot  to  each  party  their 
full  and  just  share,  and  then  return  the  inquiation  of  tb^  parti- 
tion annexed  to  the  writ,  under  the  seals  of  the  sheriff  and  the 
jurors ;  whose  names  are  likewise  to  be  returned. 
1  lut.  169  a.       33-  ^^cn  ^^^  inquisition  is  thus  returned,  on  motion  made 
to  the  Court,  the  second  judgment  is  given  in  this  manner: — 
Ideo  consideratum  est  per  curiam  quod  partitio  firma  et  8taiiK$  m 
perpetuumteneatur. 
Berkeley  V.         34,  In  a  writ  of  partition,  if  the  judgment  be  given  quod 
So' £Ui '       /)arh'fio  fiat,  and  thereupon  a  writ  is  directed  to  the  sheriff  to 
63&.      .'        make  partition,  no  writ  of  ^error  lies :  because  the  judgment 
*  508  is  not  complete  till  the  sheriff's  retum  and  the  second  judg- 

ment which  the  law  requires ;  for,  before  that,  the    plaintiff 
may  be  nonsuited ;  or  he  may,  upon  the  return  of  the  sheiii^ 
suggest  to  the  Court  that  the  partition  is  not  eqtlal,  and  so  have 
a  new  partition ;  and  may  also  release  before  the  last  judgment 
eas*  ^^  ^^'  ^^  ^^^'  awarding  the  judicial  writ,  and  before  the  re- 

Dal!  S9.         turn  of  it,  the  defendant  dies  ;  yet  the  partition  is  good,  and  the 

writ  shall  not  abate  :  because  before  the  death  of  the  defendant, 
judgment  ought  to  be  given  that  partition  should  be  made  ;  and 
though,  upon  the  return  of  the  judicial  writ,  theie  is  anodier 
judgment  given,  yet  that  is  in  confirmation  of  the  first  judgment 
It  seems  likewise  that  upon  the  return  of  the  judicial  writ,  no 
exception  can  be  taken  to  it ;  therefore  it  is  m>t  material  wheth* 
er  the  defendant  be  dead  or  alive  then,  since  he  can  have  no  ad- 
.  vantage  by  any  plea  on  the  return  of  the  writ 

Yate  V  '^*  ^^  *^®  ^"*  ^®  brought  by  one  joint  tenant  against  seve- 

Windham,      ral ;  and  there  happen  to  be  error  in  the  execution  of  it ;  and 

Cro.  EUz.  64.  ^jj^  of  the  defendants  releases  all  errors  to  the  plaintiff,  this 

shall  not  bar  the  others ;  for  each  having  a  distinct  interest, 

shall  not  be  prejudiced  by  the  release  of  his  companion. 

37.  In  this  writ  of  partition  may  be  demanded  the  view  of 
l^^Cro.  ^^   frankpledge,  together  with  a  manor;  for  though.it  be  not  sev- 
Eiiz.  759.        erable  of  itself,  nor  partible,  yet  the  profits  thereof  may  be  di- 
vided ;  or  it  may  be  divided  thus ;  that  the  one  shall  have  it  at 
one  time,  and  the  other  at  another :  also,  being  demanded  with- 
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in  the  manor,  it  may  be  well  entirely  allotted  to  one,  and  the 
land  in  recompence  to  another. 

38.  By  the  statute  8  &  9  Wm.  III.  c.  31.  made  perpetual 
by  the  statute  3  &  4  Ann.  c.  18.  $  S.  reciting  *tbat  the  pro-  •  509 

<reedings  on  writs  of  partition  were  found  to  be  tedious,-  charge-  iia^h^ MX^  •  ^ 
able,  and  oftentimes  ineffectual,  by  reason  of  the  difficulty  of 
discovering  the  persons  and  estates  of  the  tenants  of  the  manors, 
&.C.  to  be  divided;  and  the  defective  or  dilatory  executing  and 
returning  of  the  process  of  summons,  attachment,  and  distress, 
and  other  impediments,  in  making  and  establishing  partitions ; 
by  reason  of  which,  divers  persons  having  undivided  parts  or 
purparts,  were  greatly  oppressed  and  prejudiced,  and  the  pre* 
mises  were  frequently  wasted  and  destroyed  or  lay  uncultivated 
or  imnuinured,  so  that  the  profits  of  the  same  were  totally,  or 
in  a  great  measure  lost ;   for  remedy  whereof  it  is  enacted, 
**  That  after  process  of  pcnef  or  attachment  returned  upon  a' 
ivrit  of  partition,  affidavit  being  made  of  due  notice  given  of  '    . 

the  said  writ  of  partition,  to  the  tenant  or  tenants  to  the  action, 
and  a  copy  thereof  left  with  the  occupier  or  tenant  or  tenants, 
or  if  they  cannot  be  found,  to  the  wife,  son,  or  daughter  of  the 
tenant  or  tenants,  or  to  the  tenant  in  actual  possession  by  vir- 
tue of  any  estate  of  freehold,  or  for  term  of  years  or  uncertain 
interest,  or  at  will,  of  the  manors,  &c.  whereof  the  partition  is 
demanded  (unless  the  said  tenant  in  possesion  be  the  demand- 
ant in  the  action,)  at  least  40  days  before,  the  day  of  the  re- 
turn of  the  said  p<mt  or  attachment;  if  the  tenant  or  tenants 
of  such  writ  or  any  of  them,  or  the  true  tenant  to  the  mes- 
suages, &c.  shall  not  in  such  case,  within  15  days  after  the  re« 
turn  of  such  writ  of  pone  or  attachment,  cause  an  appearance 
to  be  entered,  in  such  court  where  such  writ  of  pone  or  attach- 
ment shall  be  returnable ;  then  in  default  of  such  appearance, 
the  demandant  having  entered  his.  declaration,  the  Court  may 
proceed  to  ^examine  the  defendant's  title,  and  quantity  of  his  *  510^ 

part  and  purpart ;  and  accordingly  as  they  shall  find  bis  right, 
part,  and  purpart  to  be,  they  shall  for  so  much  ^ve  judgment  ' 
by  default,  and  award  a  writ  to  make  partition,  whereby 
such  proportion,  part,  and  purpart  may  be  set  out  severally ; 
which  writ  being  executed,  after  eight  days'  notice  ^ven  to  the 
occupier  or  tetiant  and  tenants  of  the  premises,  and  returned^ 
and  thereupon  final  judgment  entered,  the  same  shall  be  good 
and  conclude  all  perfons  whatsoever,  after  notice  as  aforesaid, 
whatever  right  or  title  they  have  or  may  at  any  time  claim  to 
have  in  any  of  the  manors,  &c.  mentioned  in  the  said  judg- 
ment and  writ  of  partition;  although  all  persons  concerned 
are  not  named  in  any  of  the  proceedings,  nor  the  titie  of  the 
tenants  truly  set  fort^/* 
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39.  By  the  third  section  of  this  statute,  it  is  provided  *'  That 
if  such  tenant  or  person  concerned,  or  either  of  them,  against 
'Vhom  ot  tlieir  right  or  title  such  judgment  by  defaidt  is  given, 
shall  within  the  space  of  one  year  after  the  first  judgment  en* 
tered,  or  in  case  of  infancy,  coverture,  non  swm>  manorias,  or 
absence  out  of  the  kingdom,  within  one  year  after  his,  her,  or 
their  return,  or  the  determination  of  such  inability,  apply  them- 
selves to  the  Court  by  motion,  where  such  judgment  is  entered^ 
and  show  a  good  and  probable  matter  in  bar  of  such  partition^ 
or  that  the  demandant  hath  not  title  to  so  much  as  he  hath  re- 
eoveridd ;  then  in  such  ease  the  Court  may  suspend  or  set  asiide 
such  judgment,  and  admit  the  tenant  and  tenants  to  appear  and 
plead,  and  the  cause  shall  proceed  according  to  due  course 
of  law,  as  if  no  such  judgment  had  been  given  ;  and  if  the 
Court  upon  hearidg  thereof  shall  adjudge  for  the  first  demand* 
*^11  ant,  ^thenthe  said  first  judgment  shall  stand  confirmed,  anJ 

be  good  against  all  persons  whatsoever,  except  such  other  per- 
sons as  shall  be  absent  or  disabled  as  aforesaid  ;  and  the  per- 
son or  persons  so  appealing  shall  be  awarded  diereopon  to  pay 
costs  ;  or  if  within  such  time  6r  times  aforesaid,  the  tenants 
or  persons  concerned,  admitting  the  demandant's  title  parts  and 
purparts,  shall  show  to  the  Court  an  inequality  in  the  paxti- 
tion,  the  Court  may  award  a  new  petition  to  be  made,  in  pre- 
sence of  all  parties  concerned  (if  they  wUl  appear,)  notwith- 
standing the  return,  and  filing  upon  record  the  former  ;  which 
said  second  partition  returned  and  filed,  Aall  be  good  and  firm 
for  ever,  against  all  persons  whatever,  except  as  before  excepted.** 

Thio^trm-        ^'  ^^  ^^^  ^^^  sectbn  of  this  statute,  it  is  furAer  enacted, 
fra,  Tit!  »>.    ^*  That  no  plea  in  abatement  shall  be  admitted  or  reoeived^  in 
any  suit  for  partition,  nor  shall  the  same  be  abated  b/  reatoo  of 
the  death  of  any  tenant." 

41.  By  the  5th  section  of  this  statute,  the  under-sheriff  in 
the  presence  of  two  justices  may  act  for  the  high  sheriC  .  *^  And 
in  case  such  partition  be  made,  returned,  and  filed,  he  or  they 
that  were  tenant  or  tenants  of  any  of  the  smd  meosuages,  &c.  or 
any  part  or  purpart  thereof,  before  they  w«re  di^ed,  diall  be 
tenant  or  tenants  for  such  part  set  out  severally  to  the  reapeetive 
landlords  or  owners  thereof,  by  and  under  the  same  eonditionsb 
rents,  covenants,  and  reservations,  where  they  are  or  shall  be 
so  divided ;  and  the  landlords  and  owners  of  the  several  parts 
and  purparts  so  divided  and  allotted  as  aforesaid^  shall  wanaat 
and  make  good  unto  the  respective  tenants  the  said  severd 
•  512  parts  severally,  after  such  partition,  *as  th^y  were  bound  to  do 
by  any.copy^  leases,  or  granta,  of  their  respective  parts,  he- 
fere  any  partition  made.  And  in  case  imy  demandant  be  ten* 
ant  in  actual  possession  to  the  tenant  tQ  the  acting  Ibrkis 
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part  and  proportion,  or  any  part  thereof,  in  the  messuages,  &c. 
ta  ^  divided  by  Tirtue  of  a  writ  of  partition  as  afwesaid^  for 
any  term  of  life,  fives,  or  years,  or  uncertain  interest,  the  said 
tenant  shall  stand  and  be  possessed  of  the  said  .  purparts  and 
proportions  for  the  like  term,  and  under  the  same  conditions  and 
coTcnants,  when  it  is  set  out  severally,  in  pursuance  of  this  or 
any  other  act,  statute,  or  law  to  that  purpose."!  a  /P      ^  /,  ^ 

48.  The  courts  of  common  law  are  now  seldom  i^wrted  to  ^^  p^j!J^^*^^^' 
for  obtaininf^  partition  of  estates  in  joint  tenancy.     For  the  » Chancery//  ^  ^ 
Court  of  Chancery,  ever  since  the  re^  of  Queen  Elizabeth, 
has  entertdned  suitr  for  partition  ;  upon  the  ground,  that  if  p]*j^^^^' 
the  titles  of  the  parties  are  in  any  degree  complicated,  it  is  i  Inst  169  a* 
extremely  difficult  to  proceed  in  the  courts  of  law  :  and  where  ^'  ^' 
the  tenants  in  possession  are  seised  of  particular  estates  only, 
the  persons  in  remainder  are  not  bound  by  the  judgment 

43.  A  joint  tenant  may  therefore  now  file  a  bill  in  the  Court  Amb.  R. 
of  Chancery,  praying  for  a  partition  of  the  estate  ;  in  which  ^^6. 68d. 
case  the  Court  will  issue  a  commission  to  certdn  persons  for 

that  purpose,  who  may  proceed  to  divide  the  estate  without  9l 
jury;  and  make  their  return  to  the  Court.     If  not  objected  to  climldjj' 
by  any  of  the  parties,  the  Court  wiH  decree  the  performance  ^  ^««*  ^^n* 
of  such  partition,  and  direct  the  parties  to  execute  ^proper  con-       '  ^  g|^ 
▼eyances  to  each  other  of  the  shares  allotted  to  them. 

44.  Lord  Hardwicke  has  said,  th^  where  a  bill  is  brought  cartwrigbt 
in  the  Court  of  Chancery,  to  have  a  partition  between  two  joint  ▼•  PuWeney, 
tenants,  or  tenants  m  common,  the  plaintiff  must  show  a  tide  to 

himself  in  a  moiety,  and  not  allege  generally  that  he  is  tot  pos- 
session of  a  imHety ;  and  this  is  stricter  than  a  partition  at  law, 
where  seisin  is  suflScient  The  reason  is,  because  in  Chancery 
conveyBncea  are  directed,  and  not  a  partition  only  ;  which 
makes  it  discretionary,  whether  where  a  plaintiff  has  a  legal  title, 
they  will  grant  a  partition  or  not ;  and  where  there  are  susjh- 
eious  circumstances  in  the  plaintiff^s  title,  the  Court  will  leave 
him  to  law. 

45.  Sir  W.  Blackstone  says,  if  two  joint  tenants  agree  to  By  an  agraa. 
part  their  lands,  and  hold  them  in  severalty,  they  are  no  Ion-  p^J^JJ^  **^* 
ger  jomt  tenants ;  for  they  have  no  joint  interest  in  the  whole,  scomm.'iss. 
but  only  a  several  inteiest  respectively  in  the  several  parts.    And 

for  that  reason  also  the  right  of  surrivorship  is,  by  siich  separa- , 
tion  destroyed. 

46.  In  a  modem  case,  in  which  the  question  was,  whether  Trewin  v. 
persons  taking  a  residue  as  executors,  took  as  joint  tenants ;  ^^'^^^f  ^^' 
Lord  Thurlow  said — ^^  If  in  fact  they  were  joint  te;iants,  could 

their  having  joined  in  an  answer,  that  it  was  a  tenancy  in  com- 

t  Partitions  ma j  now  ba  mada  undar  iaclotara  acta/   Vida  Tit  90«  r  ' 
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mon,  have  the  operation  of  a  Beverance  1  A  note  certainly  would 
do  it,  because  a  joint  tenancy  may  be  severed  by  any  contract : 
and  if  they  said  in  their  answer  that  they  ag^reed  so  to  do>  1 
should  construe  them  to  have  done  a  sufficient  act  to  sever.** 

It  should  however  be  observed,  that  an  agreement  of  this  kmd 
must  be  in  writing,  and  would  only  operate  ^in  equity ;  and 
^^^  that  the  legal  estate  would  still  be  held  in  joint  tenancy. 

47.  An  agreement  by  the  husband  of  two  joint  tenants  to 
make  a  partition,  and  a  partition  made  under  such  agreement 
wUI  not  bind  the  inheritance  of  the  wives. 
Xraiftnd  y.  ^8.  Mary  and  Susan  Jackson  being  jcAnt  tenants  in  fee  of 

^Ah^  A  c^^n  copyhold  lands,  and  being  both  married  ;  the  husbands, 
by  mutual  agreement,  made  a  partition  of  the  premises  between 
themselves  and  the  heirs  of  Mary  and  Susan,  by  which  each  of 
them  agreed  to  take  one  part  thereof,  which  each  of  them  £d, 
and  entered  into  possession.  Susan  held  a  share  of  die  premisei 
so  divided  by  virtue  of  such  partition,  and  Maiy  enjoyed  bee 
part  till  her  death  :  and  Mary's  share  being  at  the  time  of  the 
partition  somewhat  lai^r  than  Susan's,  in  consideration  thereof 
Mary  paid  the  taxes  chai^d  upon  both.  A  bill  was  broug^ 
by  the  heir  of  Mary  to  confirm  the  division,  and  that  the  defend- 
ant Susan  might  be  restrsdned  from  procee<Kng  at  law  against 
the  plaintiff  to  compel  a  new  partition  thereof.  Lord  Hard* 
wicke  ssud,  that  where  there  had  been  a  long  possession  under 
ffti  agreement  for  owelty  of  partition,  the  Court  was  strongly  in- 
clined to  quiet  the  enjoyment  of  such  estates ;  and  he  was 
at  first  of  opiniod  to  establisb  the  agreement,  but  it  appeared 
that  it  was  only  an  i^^reement  between  the  husbands,  whidi 
could  by  no  means  bind  the  'inheritance  of  the  two  wives ;  tat 
the  argument  of  long  enjoyment  was  of  no  force,  unless  k  bad 
been  originally  the  agreement  of  the  wives.  His  fordfllnp  for- 
▼id«  Tit.  19  ^^®^  observed,  that  if  a  joint  tenant,  upon  a  partition,  thought 
it  se.  proper  to  accept  of  a  contingent  uncertain  advantage,  where 

515  one  moiety  of  the  land  was  of  ^superior  value  to  the  other,  it 

would  not  vacate  the  agreement' 

to^ont  Pa^nom  ^'  "^^^  ^^*  taoAe  by  which  an  estate  in  joint  tenancy  may 
be  destroyed,  is  by  the  devolving  of  all  the  shares  on  one  of  the 
joint  tenants,  by  survivorship  ;  in  which  case  he  acquires  an 
tate  in  severalty. 
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Sectioiv  1. 

AN  estate  in  coparcenary  arises,  where  a  person  seised  SI^TJ^*"- 
of  lands  and  tenements  in  fee  simple,  or  in  tail,  dies,  leaving 
only  daughters,  sisters,  aunts,  or  other  female  heirs;  in  which  Lit..*  24 1, 2, 
case  the  estate  descends  to  all  such  daughter?,  sisters,  &c.  joint- 
ly ;  they  are  called  coparceners,  and  are  said  to  hold  in  copar-  ^ 
cenary,  and  to  make  but  one  heir  to  their  ancestor.  ^^  «^    <*-^^    /  ^      *.    r^  :  .-  • 

d.  An  estate  in  coparcenary  also  firequently  arises  inconse-  !.'       ..'^.'-'>>«.- 

jf  /  ^  t  «  ••^  fi ****** 
quence  of  gavelkind  and  other  customary  descents  to  all  the 

male  children,  in  which  case  they  are  coparceners :  from  which 
littleton  says,  that  coparceners  may  be,  either  by  common  law, 
or  by  custom.  p        •    ^f 

3.  The  properties  of  coparceners  are  in  some  respects  like  coparceners. 
those  of  joint  tenants ;  for  they  have  the  same  unities  of  interest, 
title,  and  possession :  and  as  they  make  but  one  heir,  they  have  j^g  ^ 
one  entire  freehold  in  the  land, '  in  respect  to  a  stranger's  pr(e* 

I     ♦4.  In  many  other  points  coparceners  differ  materially  from  *  51T 

i  joint  tenants.  First,  diey  always  claim  by  descent,  whereas 
joint  tenant!  always  claim  by  purchase.  For  Littleton  says,  *^^ 
if  sisters  purchase'  lands  or  tenements,  they  are  joint  tenants 
thereof^  not  coparceners.  Hence  it  likewise  follows  that  no  es- 
tates can  be  held  in  coparcenary  but  such  as  are  of  a  descendi- 
ble nature ;  whereas  it  has  been  stated  that  estates  for  life  and 
years  may  be  held  in  joint  tenancy.  ^  ^^^^^  ^54  ^^ 

£.  No  unity  of  time  is  necessary  to  an  estate  in  coparcenary ; 
for  if  a  man  has  two  daughters  to  whom  his  estate  descends,  and 
one  dies  leaving  issue  a  son,  such  son  and  the  surviving  daugh- 
ter, and  when  both  the  daughters  are  det)id,  their  two  heirs, 
will  be  coparceners,  though  the  estates  vest  in  them  at  different 
times. 
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Idem.  g.  Coparceners,  though  they  have  an  uiuty,  have  not  an  en* 

tirety  of  interest,  for  between  themselves,  to  many  pnrposesy 
they  have,  in  judgment  of  law,  several  freeholds.     They  are 
properly  entitled,  each  to  the  whole  of  a  distinct  moiety ;  and  of 
course  there  is  no  jus  aecrescendiy  or  survivorship  between  them ; 
for  each  part  descends  severally  to  their  res[^ctive  heirs ;  though 
the  unity  of  possession  continues. 
The  Pmmi-       7-  The  possession  of  one  coparcener  is  the  possession  of  the 
lion  of  on*      other ;  the  entry  of  one  coparcener  generaUy,  is  also^  accounted 
other.  ^         '^  I&^  ^he  entry  of  both,  and  no  divesting  of  the  moiety  of  the 
1  Init  MS  6.  sister.     But  where  one  coparcener  enters  specially,  r^i^immg 
the  whole  land,  and  taking  the  whole  profits,  she  guns  one  moi- 
ety, namely,  that  of  her  sister,  by  abatement,  and  yet  her  dying 
seised  shall  not  take  away  the  entry  of  her  sister. 
*  fil8  *ln  a  note  to  this  passage,  taken  fnnn  Lord  Nottingham's 

*^     Manuscripts,  it  is  said — *^  The  contrary  is  held ;  that  one  copar- 
cener cannot  be  disseised  without  actual  ouster ;  and  claim  shall 
Hob.  ito.       ^^^  ^^^  ^Yie  possession  :"  and  the  case  of  Smalls  v.  Dale,  wbkh 

will  be  stated  in  the  next  title,  was  cited. 
Unit.  3736.  ®*  ^^  Coke  says,  where  hoih  coparceners  are  actually 
seised,  die  taking  of  the  whole  jHrofits,  or  any  claim  made  bj 
the  one,  cannot  put  the  other  out  of  possession,  without  an  actu- 
Id.  t43  6.  al  putting  out  or  disseisin  ;  but  if  one  coparcener  enters  claim- 
ing the  whole,  and  makes  a  feoffinent  in  fee,  and  takes  back  an 
estate  to  her  and  her  heirs,  and  hath  issue,  and  dies  seised,  this 
descent  shall  take  away  the  entry  of  the  other  sister ;  because, 
by  the  feofihient,  the  privity  of  the  coparcenary  was  destroyed. 

^TynlS!         *•  ^^  ^  ^"*  ^^  ®"^'  ^'^^^  ^^  ^^^  ^^  Kill's  Bench  in  fae- 
1  Black.  R.    land  to  that  of  England,  the  case  was,  that  Maurice  Tyrrell, 

^''^  being  a  Roman  Catholic,  died  seised  of  certain  lands^  leaving 

two  sons,  Richard  and  James.  By  die  Iiish  statute  2  Ann.  es- 
tates in  fee  simple  and  fee  taO,  belonging  to  Roman  Ca^lksi 
descended  to  all  the  son^,  as  if  the  lands  were  held  ih  gavel« 
kind :  on  the  death  of  Maurice,  his  eldest  son  Richard  entered 
alone,  held  the  same  for  62  years,  till  his  death ;  and  in  the 

^.  mean  time  settled  the  same  by  fine  ^  and  recovery,  to  which 

James  his  brother  was  privy.  On  the  death  of  Richard  in  1766^ 
leaving  two  daughters,  James,  the  leraor  of  the  plaintiflT,  broiight 
an  ejectment  against  his  two  nieces,  for  two  thirds  of  the  moiety 
of  the  lands,  whereof  his  brother  died  seised,  as  coheir  in  ga?el* 
kind  with  his  brother :  the  other  diird  being  assigned  to  the 
widow  of  Richard  for  her  dower. 

^  519  *0n  the  trial  the  Judge  directed  the  juiy  to  find  a  verdiet  Sat 

the  plaintiff :  upon  which  a  bill  of  exceptions  wad  tendered  set* 
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ting  ottt  in  fubstance  this  case,  which  was  returned  into  the 
Bang's  Bench  in  Ireland  ;  and  thereupon  the  Court  gave  judg- 
ment for  the  defendants.  A  writ  of  error  was  then  brought  in 
the  Court  of  King^s  Bench  at  Westminster,  and  it  was  argued 
for  the  defendants,,  that  sixty-two  years'  sole  possession,  and  the 
fine,  were  a  bar  to  this  action  by  the  common  law.  That  this 
w^as  J3L  question,  not  between  joint  tenants  or  tenants  in  common, 
but  tenants  in  gavelkind,  who  were  coparceners :  and  the  true 
state  of  the  law  was  this,  1.  If  both  enter,  there  must  be  an 
actual  ouster  to  make  a  disseisin.  2.  If  one  enters  generally, 
and  takes  the  profits,  this  b  no  disseisin.  3.  If  one  enters*  spe- 
cially, as  in  the  present  case,  claiming  right  to  the  whole,  and 
taking  the  whole  profits,  this  is  a  disseisin ;  but  after  his  death 
the  other  may  enter,  unless  barred  by  the  statute  of  limitations. 
4.  If,  after  a  special  entry,  one  by  feoffment  or  fine  destroys 
the  coparcenary,  and  takes  back  an  estate  in  fee,  and  dies,  the 
entry  of  the  other  is  barred.  Here  Richard  entered  alone  in 
1704 ;  took  the  whole  profits,  settled  the  estate  in  1727,  with 
the  priyity  of  James,  leyied  a  fine,  and  died  after  having  been 
aixty-two  years  in  possession.  The  entry  of  James  was  there- 
fore clearly  barred,  and  he  could  not  maintain  an  ejectment 

The  Court  said,  that  the  statute  2  Ann.  made  the  lands  of  Coppuagtr  t. 
Roman  Catholics  descend  in  gavelkind,  that  was  its  whole  ef-  ^,*^^ 
feet ;  and  then  the  adverse  possession  of  one  gavelkind  tenant 
would  not  operate  as  the  possession  of  both.     That  was  a  quali- 
fied  rule,  and  in  the  present  case,  the  acts  of  ownerships  fine, 
&c.  *made  an  actual  ouster  ;  so  that  the  statute  of  limitations  *  520 

barred  the  plaintiff.  Tit.S1.e.t. 

.  10.  Curtesy  and  dower  are  incident  to  estates  held  in  copar-  cartc^  ali 
cenary ;  for  no  survivorship  takes  place,  as  each  share  descends  Dow«r. 
to  the  heir  of  the  respective  coparcener.     But  in  such  a  case 
dower  can  only  be  assigned  in  common  ;  for  the  widow  cannot 
have  it  in  a  different  manner  from  her  husband. 

11.  Estates  in  coparcenary  may  be  destroyed  by  the  aliena*  D#itroy«d  by 
tion  of  one  of  the  coparceners  to  a  stranger,  which  disunites  die  AlitnatioA 
title,  and  may  disunite  the  interest ;  and  the  lands  are.  no  long-  ^**'  *  ^' 
er  held  in  coparcenary,  but  in  common. 

1 2.  Estates  in  coparcenary  may  be  destroyed  by  .partition,  ^j  Tolnntary 
which  disunites  the    possession ;  and  Littleton  mentions  four  Partition, 
sorts  of  voluntary  partitions.    The  first  is  when  coparceners 

agree  to  make  partition,  and  do  make  partition  of  the  tene* 
ments,  so  that  each  takes  a  particular  part  in  severalty. 

1 3.  Lord  Coke  has  observed  upon  this  section,  that  if  copar.  ^  |^^  i^^  ^ 
ceners  make  partition  at  full  age^  and  unmarried,  and  of  sane 
memory,  of  lands  in  fee  simple,  it  is  good  and  firm  for  ever, 
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dicmgli  tht  rahxcA  be  unequal.  But  if  it  be  of  Ian*  «M)Jfe4 
or  if  any  of  the  parceners  be  of  nonsane  memory,  it  shall  bind 
the  parties  themselves,  but  not  their  issues,  unless  it  be  equal : 
M  any  be  covert,  it  shall  bind  the  husband,  but  not  the  wife,  or 
her  heirs:  if  any  be  within  age,  it  shall  not  bind  the  infant 
Lit  ♦  W4  14.  The  second  mode  of  voluntary  partition  is,  where  coper* 

-^       //5~9  eeners  agree  to  choose  some  friend  to  divide  the  lands ;  in  wWch 
'  case  the  eldest  daughter  shall  choose  first,  and  the  other  daugh- 
ters according  to  their  seniority. 
♦  681  #15^  The  part  which  the  eldest  takes  by  virtue  of  her  priori^ 

Lit.  ♦  «4S.      ^  ^^  ^^^  .^  ^^j^^  ^^^^  ^^^^  ^  .^  jg  ^  respect  pakl  to  age, 

asd  merely  honorary,  for  it  does  not  descend  to  her  issue,  but 
the  next  eldest  sister  shall  have  it ;  whereas  all  those  privileges 
which  the  law  gives  to  the  eldest  sister,  thi^  arc  beneficial  to 
IdtM.  J^CT,  descend  to  her  issue,  and  even  go  to  her  ass^nee. 

16,  The  tUrd  mode  of  voluntary  partition  is,  where  the 
eldest  makes  the  division  of  the  lands ;  in  which  case  she  shafi 
ehoose  last :  for  Lord  Coke  says,  the  nde  of  law  is,  cuju$  e»l 
ihiriOf  (dierius  est  elecHo  ;  for  avcnding  partiality. 

17.  The  fourth  mode  of  voluntary  partition  is,  to  have  the 
lands  divided,  and  then  the  sisters  to  draw  lots  for  their  shares. 
And  Lord  Coke  observes,  that  m  this  kind  of  partition,  copar- 
ceners fortunam  fixciunt  jtMiicem. 

1^.  Lord  Coke  also  observes,  tiiat  there  are  other  partitions 
*  hk  deed,  beside  those  here  mentioned  ;  for  a  partition  between 
two  coparceners,  that  the  one  shall  have  and  occupy  the  land 
from  Easter  untU  the  tst  of  August,  in  severalty,  and  the  other 
shall  have  and  occupy  the  land  from  the  1st  of  August  tiH  Eas- 
ter, yearly  to  them  and  their  heirs,  is  a  good  partition.  Abo, 
if  two  coparceners  have  two  manors  by  descent,  and  the/  make 
^rtition,  th^t  the  one  shall  have  one  manor  for  one  year,  and 
the  other  the  other  manor  {br  that  year,  and  so  oUentix  vkSnu 
to  them  and  their  heirs ;  this  is  a  good  partition.  The  same 
law  is  if  a  partitioii  be  made  for  two  or  more  years,  and  each 
cdpnrcener  has  an  estate  of  inheritance,  and  no  chattel ;  albeit 
either  of  them,  aHemis  vicibuSf  has  the  occupation  but  for  a  cer- 

»  52S         ^^  ^'^  ^^  years. 

KiiuiSSQi  *19^*  Tbei^e  partitions  might  formerly  have  been  made  by 

parol  otily,  without  deed,  or  livery ;  in  consequence  of  tiie  sta- 
tute of  frauds,  29  Cha.  II.  c.  S.,  no  legal  partition  can  now  be 
made  between  coparceners  without  deed.     But  an  agreement  in 

145.^  ***  *  writing  to  awdte  a  partition, -^11  have  the  same  eflTect  inequity 
afii  an  actual  partition  at  law. 

PfLrtidoiu  ^'  Where  coparceners  cannot  agree  upon  any  of  the  pre- 

ceding modes  of  partition,  anyone  or  more  of  them  may  brings 


a  writ  of  partition  againftt  the  otfaen  ;  and  irben  jttd^eiit  b  ^'^*  *  ^''^ 
given  upon  this  writ,  that  a  partition  shall  be  made  between  the 
parties,  the  sberiif  and  jury  make  a  diviaoA  of  ^t  lands,  in  the  ^^^  |a  «.  2. 
same  manner  as  between  joint  tenants,  iiot  SQaking  mention  in  1 90. 
ibe  judgmoit  of  the  elder  suKer,  more  than  of  Uie  younger. 

21.  At  common  law  the  writ  of  partition  lay  for  one  copar^  ^  '"•*•  ^^  ** 
eener,  tenant  of  the  freehold,  against  the  other,  and  against  the 

aUenee  of  such  coparcener  :  but  it  lay  not  for  the  alienee,  nor 
for  the  tenant  by  the  curtesy.  And  if  one  co*parcener  had  made 
a  lease  for  life,  she  could  not  afterwards  bring  a  writ  of  parti- 
tion, daring  the  continuance  of  that  estate. 

22,  If  there  were  three  coparceners,  and  the  eldest  purchas*  "^' 
ed  the  part  of  the  young;est,  yet  she  abould  have  a  writ  of  parti«- 
tion  at  common,  kw,  against  the  middle  sister  ;  lor  though  she 
liad  one  part  by  purchase,  yet  this  did  not  strip  her  of  her  char- 
acter of  a  coparcener  :  it  was  a  stronger  case  where  there 
were  three  coparceners,  and  the  eldest  took  a  husband,  who 
purchased  the  share  of  the  youngest ;  the  husband  was  a  stran- 
ger, and  no  coparcener  ;  yet  he  and  his  wife  should  have  a  writ 

of  partition  against  the  middle  sister,  at  the  common 'law  ;  be- 
cailse  he  was  seised  of  one  part  in  right  of  his  wife,  who  was  a 
parcener.  ^ 

*23.  A  tenant  by  the  curtesy  ahall  have  a  writ  of  partitbn  - ,   .  1  J? 
upon  the  statute  32  Hen.  VIII.,  for  aldbough  he  is  neiflter  jmnt 
tenant  nor  tenant  in  common,  (for  that  a  prmdpe  lies  against 
the  parcener  and  tenant  by  the  curtesy)   yet  he  is  in  equal  mia- 
doef  as  anotiier  tenant  for  life. 

24.  The  proceedings  under  a  writ  of  partition  are  somewhat 
altered  by  the  statutes  31  Hen.  VIII.  c.  1.  and  32  Hen.  Mill, 
c.  Si.,  tad  still  more  by  the  statute  8  &  9  Will.  ilL  c.  31.,  all 
of  which  extend  to  coparceners ;  4nd  have  been  iteted  in  the 
preceding  title. 

25.  Ithasbeenheld,  inamodcaoi'oaae,  thatth^  atalntH  '^c^^sboi 
specling  partitions  do  not  extend  to  i^opyMd  estates.  j^  Poi.  37s. 

,     26.  AH  lands  and  other  things,  wjbtch  as!e  capabk  of  ft  di-  ^^^^!^^^ 
vision,  must  be  divided  upon  a  writ  of  partition,  and  set  out  by 
metes  and  bounds.     Castles  used  for  the  necessary  defence  of  ^  1°*^  ^^  ^ 
the  realm,  or  which  were  the  heads  of  baitmies  or  earidooii,     ^ 
were  allotted  to  the  eldest  sister :  but  castles  for  babbatkm  and  . 
private  use,  and  houses,  may  be  divided  among  coparceners. 

27.  There  are  also  several  kinds  of  incorporeal  hereditaments 
which  cannot  be  divided  among  coparceners ;  they  were  there- 
fore allotted  to  the  eldest  sister,  and  the  others  had  an  allow- 
ance out  of  the  rest  of  the  inheritance  :  but  where  nothing  else 
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descended,  then  it  was  agreed  that  each  should  have  them  for  a 

certam  time. 
By  Partition        28.  Partitions  between  coparceners  arc  now  usually  made  by 
Tit.  laTV-T.  ineans  of  a  bill  in  Chancery,  in  the  same  manner  as  partitimis 
^  between  joint  tenants  ;  and  partitions  may  also  be  made  by  the 

Tit»  80.1  .    .  •  ,     .  . 

commissioners  m  an  mclosure  act. 
iDcidentt  29.  Though  the  law  gives  to  every  coparcener  a  power  to 

tioB.         *     sever  her  own  moiety,  and  to  carry  it  to  the  family  into  which 
1  iDst.  ITS  b,  g|jg  marries  ;  yet  since  the  partition  *is  compulsory,   the  law 
624  ^m  QQ^  p^^  coparceners  in  a  worse  condition,  after  partition, 

than  if  they  had  enjoyed  their  shares  in  coparcenary;  there- 
fore, on  a  suit  commenced  for  any  part,  or  on  eviction  of  any 
part,  they  shall  have'  like  remedy  as  if  they  had  enjoyed  in  com* 
mon  ;  in  which  case,  if  a  suit  had  been  commenced,  bodi  par- 
ties must  have  been  impleaded ;  and  on  a  recovery,  there  had 
been  an  equal  loss  to  both. 
Tit."tt.  e.  i4  ^*  There  b  therefore,  after  partition  a  warranty  anneud 
to  each  part ;  so  that  if  either  be  impleaded,  she  may  vouch  her 
sister ;  and  if  she  loses,  she  may  recover  one  moiety  of  her  loss 
in  value  against  the  other  sister.  For  tiiere  ia  a  condition  an- 
'  ntaed  to  every  partition,  that  if  either  the  whole,  or  any  shares 
or  an  estate  for  Ufe,  or  in  tail  thereout,  be  evicted,  the  party  so 
evicted  may  enter  on  her  sbter's  moiety,  and  avoid  the  parti- 
tion of  an  undivided  moiety  of  what  is  left. 
IatfS6l|  S.  SI.  If  two  houses  descend  to  two  coparceners,  one  worth 
twenty  shillings  a  year,  and  the  other  only  worth  ten  abillings  a 
year,  each  coparcener  upon  a  partition  shall  have  a  house  ;  but 
she  who  has  the  house  worth  twenty  shillings  a  year  shall 
pay  to  the  other,  and  her  heirs,  five  shillings  a  year,  that  the 
partition  may  be  equal ;  and  distress  may  be  of  eamioQD  i%M 

into  whose  buids  soever  the  house  goes. 
1  iBit  mh.       32    jjjj^  j^j  ^f  ^^^  jg  ^^^^  ^  ^^^  g^^  ^^y^^  ^  equal- 

ty  of  partition,  and  might  formerly  have  been  granted  without 
deed  ;  and  where  a  rent  of  this  kind  is  granted  generally^  it 
shaQ  issue  out  of  the  grantor's  share,  and  shall  go  in  coparce- 
nary. 
By  T)«ieM|t         "-  Estates  in  copatcenary  are  idso  destroyed  by  the  whole 
tooiift«f .       at  last  descending  to,  and  vesting  in  one  single  person,  wluch 
*^***  bringt  it  to  an  estate  m  severalty.  ^       ,     «,! 
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Section  1. 


A'  TENANCY  in  conmum  is  where  two  or  more  persons  Descri  ptipn 
liold  lands  or  tenements  in  Ifee  ample,  fee  tail,  or  for  term  of  life 
or  years,  by  several  titles  ;  not  by  a  joint  title,  and  occupy  the  •  J^*  *  ^'^ 
same  lands  or  tenements  in  common  ;  from  which  circumstance 
tiiey  arq  called  tenants  in  common,  and  their  estate  a  tenancy  in 
common. 

2.  The  only  unity  required  between  tenants  in  common  is  ftOmau  191. 
that  of  possession.  For  one  tenant  in  common  may  hold  hi» 
part  in  fee  simple,  the  other  in  tail,  or  for  life  ;  so  diat  there  is 
no  unity  of  interest  One  may  hold  by  descent,  the  other  by 
purchase :  or  the  one  by  purchase  fix>m  one  person,  and  the  oth- 
er by  purchase  from  another  ;  so  that  there  is  no  unity  of  title. 
One's  estate  may  have  been  vested  fifty  years,  the  other  but  yes- 
terday ;  so  that  there  b  no  unity  of  time. 

S.  A  tenancy  in  common  may  be  created  by  the  destruction  ®®^  created. 
of  an  estate  in  joint  tenancy  or  coparcenary.    Thus,  Uttleton    e^-^-gg 
aays,  if  a  man  enfeofi  two  *joint  tenants  in  fee,  and  one  of  them  »  5^0 

enifeoffs  a  stranger  of  his  share^  the  alienee  and  the  other  joint 
tenant  are.  tenants  in  comm<m. 

4.  So,  if  two  persons  have  an  estate  in  coparcenary,  and  one  xd.  1309. 
of  them  aliens  his  share  to  a  stranger,  the  i£enee  and  the  oth- 
er coparcener  become  tenants  in  common. 

5.  It  has  been  stated  in  a  preceding  title,  that  where  lands  '''[[*  l^-  ^  ^• 
are  given  to  two  men,  and  the  heirs  of  their  bodies,  fhey   have 

a  joint  estate  for  their  lives,  and  several  inheritances ;  so  that 
they  are  joint  tenants  for  life,  and  tenants  in  common  in  tail»  of 
the  inheritance. 

6.  If  lands  be  given  to  John,  Bishop  of  Norwich  and'his  sue-  1  last,  mo  k. 
cessors,  and  to  John  Overall,  Doctor  of  Divinity,  and  his  heir^ 
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being  one  and  tbe  same  person  be  is  tenant  in  common  with 
himself. 

Tit.  SSft'SS.  7.  A  tenancy  in  common  may  also  be  created  by  express 
limitation  in  a  deed  or  will»  of  which  an  account  will  be  grren 
hereafter. 

thii  ttute!^  8.  Tenancies  in  common  descend  to  the  heirs  of  each  of  the 
tenants  because  they  have  several  ireeholds,  and  not  an  entirety 
of  interest)  like  joint  tenants ;  therefore^  there  is  no  sorviTor- 
sbip  between  them. 

9.  By  the  old  law,  tenants  in  common  had  no  lemtdy  against 
each  other  for  the  rents  of  the  estate  ;  but  by  tbe  statute  4  and 
5  Ann.  c,  16.  $  27.  actions  of  account  are  maintainable  by  ten- 
ants in  common  aj^inst  each  other,  in  the  same  manner  as  by 

Tit.  18.  c.  1.  joint  tenants  ;  and  by  the  statute  of  Westm.  3.  c.  22.  they  have 

i  ^^  ^-  the  same  remedies  ag(unst  each  other,  in  cases  of  waste,  as  joint 

tenants. 

1  instsoo  a.      10.  If  two  to&ants  in  common  be  of  a  dove  hcmse,  andihe 
^*  627  one  destroy  the  old  doves,  whereby  the  flight  *is  whoDy  los^ 

c;e/;-,M.0..  /c.the  other  tenant  in  common  shall  have  an  action  of  trespas; 

for  the  whole  flight  is  destroyed  :  therefore  he  cannot  in  bar 
plead  tenancy  in  common.     So  it  is  if  two  tenants  in 
be  of  a  park,  and  one  destroys  all  the  deer,  an  action  of 
pass  lies. 

11.  It  was  held  in  Trin.  6£liz.  by  Dyer  and  Weston, 
t^!^i9V        ^  ty^re  be  two  tenants  m  common  of  a  wood,  and  the  one 

Jbis  part  to  the  other  for  years,  if  the  lessee  cuts  down 
and  does  wafite^  h^  will  be  punished  for  a  moiety  of  tbe 
and  the  lessor  may  recover  a  moiety  of  the  place  wasted. 

12.  One  tenant  in  common  cannot,  however,  maintain  an 
action  on  the  case«  in  tbe  nature  of  waste,  agamst  aaoAer  ten- 
ant in  ^common,  in  possession  of  the  whole,  under  a  denuae  c£ 
his  companion's  moiety,  fi»r  cutting  down  trees  of  a  proper  age 
and  growth  lor  bebg  cut. 

Martyn  V.  13.  In  an  action  on  the  case,  in  the  nature  of  waste,  it  ap- 

8  TeTm^R!      P^^i'^d  that  the  plaintiff  and  defendant  were  tenants  m  eoounon 
145.  of  land,  on  which  were  several  trees  growing ;  that  the  defend- 

ant occupied  the  whole,  having  ei  demise  from  the  plaintiff  of  his 
moiety ;  and' that  he  had  felled  many  trees,  all  of  which  were  of 
a  proper  age  to  he  cut  down. 

For  the  defendant,  it  was  objected,  that  under  these  cirenm* 
stances  this  action  for  misfeasance  could  not  be  supported ;  lor 
that  the  case  must  be  considered  in  the  same  light  as  if  Ae 
plaintiff  had  not  leased  bis  moiety  to  the  defendant ;  the  trees, 
as  part  of  the  inheritance,  not  passing  by  that  lease.  And  if 
so,  that  one  tenant  in  common  could  not  bring  such  an  action 
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«ig«iii«t  anotiiery  imlMi  for  some  injarf  done  ta  tbe  inheritance, 

-which  was  not  pretended  here,  as  all  the  treea  weie  proper  for 

Imng  eut,  that  *if  tiie  defendant  could  not  cat  treea  in  this  *  528 

mtattCf  one  obstinate  fenant  in  common  might  prevent  the  others 

finosn  taking  the  produce  of  tbe  land. 

For  the  plaintiff  it  was  contended,  that  the  defendant  eeased 
to  be  tenant  in  common  during  the  lease,  and  became  liable  to 
the  plaintiff,  like  any  other  lessee.  That  even  if  no  lease  had 
iMen  granted  bj  the  plaintiff  to  the  defendant,  the  former  might 
ntaintani  this  action  on  the  authoriff  of  Moor,  71.  pi.  194., 
aad  Waterman  v.  Soper. 

On  tbe  part  of  the  defendant  it  was  answered,  that  in  the 
two  cases  cited,  it  was  taken  for  granted  that  waste  had  been 
committed  ;  which  waa  not  the  case  here.  In  Moor  it  was 
stated,  that  the  lessee  cut  trees  and  did  waste ;  that  the  in- 
stance pot  in  Lord  Raymond  was,  the  destruction  of  the  uhole 
flight  of  pigeons. 

The  Ju^e  directed  a  verdict  to  be  taken  for  the  plaintiff, 
for  the  value  of  half  the  trees,  with  leave  for  the  defendant  to 
set  it  aside,  if  the  Court  should  be  of  o]nnion  that  the  action 
eoold  not  be  miuntained. 

On  a  motion  to  enter  a  verdict  for  the  defendant,  Lord  Ken- 
yon  said  the  verdict  had  neither  principle  nor  authority  for  its 
aoppoirt  The  defendant  could  not  be  in  a  worse  situation,  by 
being  tenant  to  the  plaintiff  of  his  moiety,  than  he  would  have 
been  in,  if  the  plaintiff  had  not  demised  to  him ;  and,  considered 
in  that  point  of  view,  the  action  could  not  be  supported.  This 
was  an  action  ex  delicto  :  if  one  tenant  in  common  misused  that 
which  he  had  in  common  with  another,  he  was  answerable  to 
the  other,  in  an  action,  as  for  misfeasance.  But  here  it  did  not 
appear  that  the  defendant  committed  any.  thing  like  waste :  no 
injury  was  done  to  the  inheritance,  no  timber  was  improperly 
felled ;  the  defendant  only  *cut  those  trees  that  w&e  fit  to  be  •  5^^ 

cut ;  and  if  he  werff  liable  in  such  an  action  as  this,  it  would 
have  the  effect  of  enabling  one  tenant  in  common  to  prevent  the 
other's  taking  the  fair  profits  of  the  estate.  In  another  form 
of  action  the  plamtiff  would  be  entitled  to  recover  a  moiety  of 
the  value  of  the  trees  that  were  cut    Verdict  for  the  defendant 

14.  The  possession  and  seiftn  of  one  tenanjt  in  common  is  tha  ponei- 
ihe  possession  and  seisin  of  the  other,  because  such  possession  is  *'*^^  ^^f^  ^ 
not  adverse  to  the  right  of  his  companion,  but  in  support  of  their  oth«r. 
common  title.     Lord  Coke  says,  although  one  tenant  in  common  '^^^^  ]^^  ^* 
take  the  whole  profits,  this  does  not  devest  the  possession  of  his  64i!    ''* 
companion ;  but  if  one  tenant  in  common  drives  the  cattle  of  his 
companion  off  the  land,  or  prevents  him  firom  entering  upon  and 
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occupying  the  land,  this  will  devest  tiie  posseaaon^  so  as  to 
title  the  companion  to  bring  an  ejectment 

1 5.  Lord  Hobart  reports  it  to  have  been  laid  down  by  the 
Court  of  Common  Pleas,  in  1 2  James,  that  the  entry  of  od^ 
tenant  in  common  might  be  in  three  ways :  either  in  the  name 
of  herself  or  her  fellow ;  or  generally,  which  shall  always  be 
taken  according  to  right,  as  being  under  construction  of  law, 
and  therefore  lawful ;  or,  lastly,  entry  claiming  all  expressly ; 
which  cannot  dispossess  her  fellow ;  for  her  possession  is  orer 
all  lawful,  as  well  before  as  after  such  claim  ;  so  that  there  Js 
no  possession  altered  by  such  claiuL  Then  a  sole  diBam  with- 
out more,  jcan  never  change  the  possession ;  and  without  a  change 
of  possession,  it  remdns  as  before.  From  which  it  foUowB, 
that  a  tenant  in  common  can  never  be  disseised  by  his  ieOow, 
but  by  an  actual  ouster. 

16.  One  tenant  in  conunon  received  all  the  rents  for  96 
years :  in  an  ejectment  brought  by  the  other  ^tenant  in  coia- 
mon,  for  the  recovery  of  Ins  moiety,  the  question  was,  whether 
thb  possession  of  26  years  amounted  to  an  expulsion  of  the  coai> 
panion,  so  as  to  devest  his  estate. 

It  was  said,  that  tenants  in  common,  as  well  as  joint  tenants 
and  coparceners,  have  a  joint  possession,  and  the  posaesaon  of 
one  is  the  possession  of  both ;  that  the  perception  of  the  profits 
did  not  amount  to  an  expulsion.  One  tenant  in  common  might, 
indeed,  disseise  another  ;  but  then  it  must  be  done  by  an  acta* 
al  disseisin,  and  not  by  a  bare  perception  of  the  profits  only. 

The  Court  was  of  opinion  that  there  was  no  adverse  posses- 
8i<Hi,  no  keeping  the  plaintiff  out  of  possession ;  one  tenant  in 
common  had  received  the  rent,  and  not  accounted  for  it  to  due 
other ;  but  there  was  no  expulsion,  no  ouster. 

17.  Notwithstanding  the  principle  established  in  the  preced- 
ing case,  it  has  since  been  determined  that  36  years  8o\e,  and  un- 
interrupted possession  by  one  tenant  in  common,  without  any  ac- 
count or  demand  mad^,  or  claim  set  up  by  Uft  companion,  was  a 
sufficient  grotmd  for  a  jury  to  presume  an  actual  ouster  of  the 
co-tenant. 

18.  Upon  a  rule  to  show  cause  why  a  new  trial  should  not 
be  granted.  Lord  Mansfield  reported,  that  from  the  year  1 7S4» 
one  tenant  in  common  had  been  in  the  sole  possession  of  the 
lands,  without  any  claim  or  demand  by  any  person  or  persons 
claiming  under  the  other  tenant  in  common.     That  no  actual 
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oQster  was  proved  ;  but  upon  Uie  circomstanceB,  be  bad  left  it 
to  the  jury  to  say,  whether  there  was  not  sufficient  eiridence  be- 
fore them  to  presume  an  actual  ouster ;  and  suppoung  there 
Tras  an  actual  ouster,  in  that  case  the  lessors  of  the  plaintiff  were 
Imrred.  The  *jury  found  there  was  sufficient  evidence  to  pre-  *  531 
same  an  actual  ouster. 

After  the  case  had  been  argued,  Lord  Mansfield  said — '^  It 
is  very,  true  that  I  told  the  jury  they  were  warranted  by  the 
length  of  time  in  this  case,  to  presume  an  adverse  possession 
and  ouster,  by  one  of  the  tenants  in  common,  of  his  companion ; 
and  I  am  still  of  the  same  opinion.  Some  ambiguity  seems  to 
have  arisen  from  the  term  aciual  ouster^  as  if  it  meant  some  act 
accompanied  with  real  force,  and  as  if  a  turning  out  by  the 
shoulders  were  necessary.  But  that  is  not  so.  A  man  may 
Gome  in  by  rightful  possession,  and  yet  hold  over  adversely, 
without  a  title.  If  he  does,  such  holding  over,  under  circum- 
fltances,  will  be  equivalent  to  an  actual  ouster.  For  instance, 
length  of  possession  during  a  particular  estate,  as  a  term  for 
1,000  years,  or  under  a  lease  for  lives,  as  long  as  the  fives  are 
in  being,  gives  no  title  ;  but  if  tenant  potir  auter  vie  hold  over 
for  20  years,  after  the  death  of  cestui  que  me,  such  holding  over 
will,  in  ejectment,  be  a  complete  bar  to  the  remainder-man  or 
revernoner,  because  it  was  adverse  to  his  title.  Bo  in  the  case 
of  tenants  in  common,  the  possession  of  one  tenant  in  common, 
eo  nomine,  as  tenant  in  common,  can  never  bar  his  companies, 
because  such  possesion  is  not  adverse  to  the  right  of  hb  com* 
panion,  but  in  support  of  their  common  titie ;  and  by  jpaying 
bim  his  share,  he  acknowledges  him  to  be  co-tenant.  Nor,  in* 
deed,  is  a  refusal  to  pay  of  itself  sufficient,  without  den]^ng  Us 
title  ;  but  if  upon  demand  by  the  co-tenant  of  his  moiety,  the 
other  denies  to  pay,  and  denies  his  title,  saying,  he  cbums  tiie 
whole,  and  will  not  pay,  and  continues  in  possession^  such  pos« 
session  is  adverse,  and  ouster  enough.  The  question  then  i^ 
whether  the  possession  in  this  case,  after  the  particular  estate 
^ended,  was  a  possession  as  tenant  in  common,  eo  nomine,  or  ad*  *  Mt 
verse. 

It  is  a  possession  of  near  40  years,  which  is  more  than  quad- 
ruple the  time  given  by  the  statute  for  tenants  m  c<Hnmon  to 
bring  their  action  of  account,  if  they  think  proper,  namely,  six 
years  ;  but  in  this  case  no  evidence  whatsoever  appears  of  any 
account  demanded,  or  of  any  payment  of  rents  and  profits,  or 
of  any  claim  by  the  [lessors  of  the  pliuntiff,  or  of  any  acknowl- 
edgement of  the  title  in  them  or  in  those  under  whom  they  would 
now  set  up  a  right ;  therefore,  I  afti  clearly  of  opinion,  as  I  was 
at  the  trial,  that  an  undisturbed  and  quiet  possession,  for  such  a* 
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length  of  time,  is  a  student  ground  for  the  jury  to  presume  an 
actual  ouster,  and  that  they  did  right  in  so  doing.** 

The  other  Judges  concurred,  and  the  rule  for  a  new  tmd 
was  discharged. 

19.  It  was  determined,  in  the  following  modem  case,  that 
where  one  tenant  in  common  levied  a  fine  of  the  whole  estate, 
,  and  took  the  rents  and  profits  afterwards,  without  account,  for 

nearly  five  years,  this  was  no  evidence  whence  a  jury  should  be 
directed,  against  the  justice  of  the  case,  to  find  an  ouster  of  his 
companion  at  the  time  of  the  fine  levied. 
F^acabU.  &0.  Philip  Fincher  being  tenant  for  life,  remainder  to  Us 

F^^^^       first  and  other  sons  in  tail,  remainder  to  all  his  daughters  as  te- 
*       nants  in  common,  in  tail,  (who  afterwards  levied  a  fine,)   died 
leaving  three  daughters :  Mary  married  to  Thomas  Homblower, 
.    Ann  married  to  Nicholas  PearsaU,  and   Margaret,  who  died  on- 
married  before  her  nster  Mary.     Mrs.  Homblower,  under  ier 
marriage  setdement,  having  a  power  to  dispose  of  her  ahaie, 
executed  it  in  favour  of  the  right  heirs  of  her  husband,  with  a 
^SS         power  of  revocation.     She  ^survived  her  husband, 'and  died  in  . 
March,  1796.     The  lessor  of  the  plaintiff  claimed  as  heir  at 
law  of  her  husband,  under  her  appointment     After  her  deaCb 
N.  Pearsall  and  Ann  his  wife  levied  a  fine  of  the  whole  estate  as 
of  Easter  term  1796.     It  was  understood,  before  the  trial,  that 
the  defendants  meant  to  claim  under  a  deed  or  will,  or  both,  of 
Mrs.  Homblower,  executed  subsequent  to  the  deed  of  appoint* 
ment  before  mentioned ;  in  consequence  of  which  the  jdaintiflr^s 
counsel  produced  evidence  by  anticipation,  wldch  went  decid* 
edly  to  prove  that  at  the  time,  and  long  before,  when  the  sup- 
posed instmment    bore  date,   Mrs.   Homblower  was  insane; 
whereupon  the  defendant's  counsel,  saying  they  were  not  then 
prepared  to  mtet  that  case,   stood  upon  their  title,  derived  firom 
the  fine,  operating  upon  what  they  contended  was  an  adverse 
possession  by  Pearsall  and  his  vrife,  of  the  whole  estate,  at  the 
time  of  the  fine  leried ;  as  to  which  it  appeared  in  evidence, 
that  nnce  tiie  death  of  Mrs.   Homblower,  and  till  Pearsall's 
death,  the  latter  alone  received  the  whole  rent;  and  that  no 
rent  was  ever  paid  to  the  lessor  of  the  plaintiff;  and  no  entry 
was  proved  to  be  made  by  him. 
Tit.  ast  €.  13.      For  the  lessor  of  the  plaintiff  it  was  insisted  at  the  trial,  that 
no  entry  was  necessary  to  avoid  the  fine,  he  having  been  tenant 
in  common  with  Pearsall  during  his  life.     That  he  might  elect 
whether  the  receipt  of  rent  by  Pearsall  should  be  an  ouster  or 
not ;  and  if  he  were  not  ousted,  the  fine  would  only  operate  on 
the  title  and  interest  of  the  defendants. 

On  the  other  side  it  was  insisted,  that  as  the  lessor  of  the 
plaintiff  was  never  in  possession,  this  case  was  distinguiahaUe 
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from  the  common  one,  where  several  tenants  in  common  being 

in  possession,  one  of  them  levies  a  fine  of  the  whole ;  and  that 

bere  the  possession  *being  adverse  from  the  death  of  Mrs.  Horn-         *  534 

blower  and  no  entry  having  been  made^  the  fine  was  a  bar  to  the 

plaiDtiff^s  recovery. 

"The  jury,  under  the  Judge's  direction,  found  a  verdict  for  the 
plaintiff,  and  leave  was  given  to  the  defendant  to  enter  a  non- 
suit, if  the  Court  should  be  of  opinion  that  an  entry  was  neces- 
sary to  avoid  the  fine. 

Lord  Kenyon. — The  whole  of  the  defence  is  founded  in  a 
most  unrighteous  and  fraudulent  proceeding;  and  in  order  to 
g'ive  efiect  to  it, .  the  legal  operation  of  the  fine  is  insisted  on ; 
and  it  is  asked,  if  this  were  not  an  adverse  possession  by  Pear- 
sail,  at  the  time  of  the  fine  levied,  where  the  line  was  to  be 
drawn.  He  said  he  had  no  hesitation  in  saying  where  the  line 
of  adverse  possession  began,  and  where  it  ended.  Prima  facto 
tlie  possession  of  one  tenant  in  common  was  that  of  the  other, 
and  every  case  and  dictum  in  the  books  was  to  that  effect.  But 
it  might  be  shownjthat  one  of  them  had  been  in  possession,  and 
bad  received  the  rents  and  profits  to  lus  own  use,  without  ac« 
count  to  the  other,  and  that  the  other  had  acquiesced  in  this 
for  such  a  length  of  time,  as  might  induce  a  jury,  under  all  the 
circumstances,  to  presume  an  actual  ouster  of  his  companion, 
and  there  the  line  of  presumption  ended.  In  the  case  of  Doe  aats,!  la. 
▼.  Prosser,  Lord  Mansfield  rightly  said,  it  was  not  necessary  to 
show  actual  force,  in  order  to  prove  an  ouster,  as  by  turning  a 
man  out  by  the  shoulders ;  but,  as  was  also  observed  by  Mr. 
Justice  Aston,  it  might  be  inferred  from  circumstances,  which 
circumstances  were  matter  of  evidence  to  be  left  to  a  jury. 
Tbere^  there  was  an  undisturbed  and  exclusive  possesion  by 
oi^e  tenant  in  common  for  40  years,  which  the  Court  proper!^ 
held  to  be  sufficient  evidence  of  an  ouster,  to  leave  to  a  jury  ; 
but  no  judge  could  -think  himself  warranted  *in  directing  a  «  «•« 

jury  to  make  such  a  presumption  in  this  case,  in  order  to  work 
the  grossest  injustice,  and  in  aid  of  fraud.  What  was  the  case 
here  1  During  Mrs.  Homblower's  life,  Pearsall  held  as  tenant 
in  common  with  her  ;  he  received  all  the  rent,  but  he  accounted 
for  her  proportion.  She  died  in  the  month  of  March  1796, 
the  defendants  or  Pearsall  having,  as  was  supposed,  procured 
from  her,  at  a  time  when  the  jury  had  found  her  to  be  insane, 
an  instrument  conveying  the  property  to  them.  Then  in  Eas- 
ter term  following  for  the  purpose  of  securing  the  possession  of 
this  illgotten  property,  the  fine  was  levied.  But  Pearsall  had 
then  done  no  act  which  manifested  that  he  held  the  possession  of 
the  whole  adversely  :  the  levying  a  fine  of  the  whole  was  no 
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ouster  of  his  companion.  About  a  month  intervened  between 
the  death  of  Mrs.  Homblower  and  the  levying  of  the  fine. 
What  notice  was  there  to  the  lessor  of  the  plaintiff  at  that  time 
that  Pearsall  had  acted  adversely,  so  that  he  should  betaken 
to  have  acquiesced  in  his  title.  All  the  cases  mentioned  went 
upon  the  ground  of  acquiescence  in  an  adverse  holding,  in  order 

Mit«,  1 16.  iq  presume  an  ouster.  In  Fairclaim  v.  Shaddeton  there  had 
been  a  perception  of  the  rent  by  one  tenant  in  common  for  26 
years  ;  but  the  title  of  the  other  being  admitted,  no  ouster 
was  presumed :  without  an  ouster  was  found  by  the  jury,  the 
possession  of  one  tenant  in  common  must  be  taken  to  be  the 
possession  of  all.  He  admitted  that  upon  the  principle  of  the 
ciise  of  Lade  v.  Holford,  the  jury  might  from  circumstances 
presume  an  ouster  ;  and  where  the  fact  was  so  found,  the  legal 
consequences  would  ensue  ;  but  no.  judge  would  advise  a  juiy 
to  make  the  presumption  in  this  case.    Then  unless  die  hokfiq^ 

Tit  35.  e.  IS.  were  adverse,  there  was  no  occasion  for  an  entry  to  avoid  the 

*  536  fine.  Suppose  a  tenant  for  *years  levied  a  fine,  no  entiy  by 
the  landlord  would  be  necessary  in  order  to  enable  him  to  main- 

1  Bonr.  111.  tain  an  ejectment  at  the  end  of  the  term.  In  Taylor  v.  Horde, 
Lord  Mansfield  said,  that  in  order  to  advance  justice  he  woaJd 
enable  the  real  owner  in  such  a  case  to  consider  himself  kept 
out  by  wrong  or  not,  at  his  election.  So  a  tenant  in  conunon 
might  rely  on  the  possession  of  his  co-tenant,  as  his  own,  un« 
less  there  were  an  actual  ouster  in  fact,  or  the  jury  found  it 
from  circumstances  ;  but  nothing  of  that  sort  was  here  found  ; 
and  therefore  the  Court  might  consider  the  levymg  of  the  fine 
as  nghtfttUy  and  legally  done,  and  intended  to  operate  only  on 
that  share  of  the  premises  to  which  the  defendants  were  Iawfril« 
ly  entitled. 

Mr.  Justice  Lawrence  cited  the  case  of  Cojipingerv.  Keat- 
ing, on  a  writ  of  error  from  Ireland,  Mich.  22  Geo.  IIL  where 
one  of  two  brothers,  professing  the  catholic  religion,  entered  on 
the  death  of  his  elder  brother  on  the  lands,  of  which  they  were 
tenants  in  common,  in  consequence  of  the  gavel  act ;  which  en- 
acted that  the  lands  of  persons  of  that  persuasion  should  descend 
to  all  the  males,  according  to  the  custom  of  gaveUdnd ;  and 
held  them  for  several  years  until  his  death  ;  and  the  Court  de- 
termined that  the  son  of  the  elder  brother  was  not  barred  by 
tne  statute  of  limitations  ;  as  the  uncle  was  tenant  in  common 
with  him  under  that  act,  no  actual  ouster  being  found. — Tbt 
rule  was  made  absolute  for  entering  a  nonsuit.  * 

GartTtv.^  SI.  Estates  held  in  common  are  subject  to  curtesy :  Acre- 
fore  if  a  woman  tenant  in  fee  or  in  tiul,  of  an  estate  held  in  com- 
mon with  another,  marries,  has  issue,  and  dies,  her  husbanl 
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wQI  1m  entitled  to  her  estate  as  tenant  by  the  curtesy,  and  the 

seisin  of  one  *tenant  in  conunon  wfll  be  conddered  as  the  seisin         «  ^^ly 

of  the  other  for  this  purpose. 

22.  A.  died  leaving  a  wife,  [a  son,  and  a    daughter.    The  starUngT, 
widow  entered  upon  the  estate,  and  was  seised  as  tenant  in  dow-  f  ^''V'^^^!?^ 

-  .  .«!  i.t^^  Vin.  Ab. 

er  of  one  part,  as  tenant  in  common  with  her  son  of  another  su. 
part,  and  of  a  third  as  guardian  in  socage  to  him.  The  son  went 
beyond  sea,  and  died  there  under  age,  whereby  the  daughter 
became  entitled  to  his  share.  She  during  her  infancy  married 
the  plaintiff,  and,  together  with  him,  applied  to  the  mother  to  be 
let  into  possession  of  the  son's  part,  which  the  mother  refused, 
imagining  die  son  was  sdll  alive,  and  therefore  insisted  to  hold 
the  land  for  him.  Upon  this  they  filed  a  bill  in  chancery  for 
an  account^  which  was  accordingly  directed.  After  this  the 
daughter  died  ;  and  upon  fardier  application  to  the  Court  by 
the  husband,  one  question  was,  whether  the  seisin  of  the  mother, 
after  the  son's  death,  being  tenant  in  common  with  the  daughter, 
was  the  seisin  of  the  daughter,  sufiBcient  to  make  the  hus- 
band tenant  by  the  curtesy  of  her  part 

The  Court  held  it  was  sufficient ;  for  the  entry  and  posses- 
non  of  one  tenant  in  common  was  the  entry  and  possession  of 
the  other :  accordingly  it  was  decreed  for  the  plaintiff.  And 
it  was  said,  that  where  one  entered  claiming  the  whole  for  him- 
self, in  exclusion  of  his  companion,  this  might  not  serve  as  the 
entry  of  his  companion,  being  made  directly  against  him  ;  but 
that  was  not  this  case. ,  For  it  appeared  that  the  mother's  keep- 
ing possession  of  the  whole  against  her  daughter  and  her  hus- 
band, was  entirely  owing  to  a  mistake,  in  imagining  her  son 
was  still  living ;  not  with  an  intent  to  exclude  the  daughter 
iram  her  right ;  therefore  no  inference  could  be  drawn  from  it. 

*  23.  Estates  held  in  CiNnmon  are  also  subject  to  dower.  *  588 

Thus  where  in  a  writ  of  dower  by  a  widow  against  the  heir  ^'^^  ^^  ^^' 
of  the  husband,  the  tenant  pleaded  that  A.  was  seised,  and  de-  *'* 
vised  the  tenements  to  the  husband,  and  two  more,  equally  to  Sotton  v. 
be  divided  ;  by  which  they  were  tenants  in  common  ;  and  so  ^4^  *^      *^* 
demands  judgment  of  the  writ,  supposing  that  the  widow  could 
not  sue  dower,  before  partition,  against  tenants  in  conunon. 
But,  upon  demurrer,  it  was  adjudged  that  the  writ  well  lay. 

24.  In  a  case  of  this  kind  dower  must  be  assigned  in  common ;  1 1^^^"^*  ^  ^« 
for  the  widow  cannot  have  it  otherwise  than  her  husband  had  it.  ^  ^' 

25.  A  tenancy  in  common  may  be  destroyed  by  a  voluntary  Du$isoyA  by 
partition  of  the  several  shares,  formerly  this  might  have  been  p^^^^ 
done  without  deed  ;  provided  it  was  executed  Sa  severalty  by 

livery.  In  consequence  of  the  statute  of  frauds,  29  Cha.  II.  c. 
3.  no  legal  partition  can  now  be  made  between  tenants  in  com* 
mon  without  deed.    But  au  ^;reement  U^  writiag  to  m«ke  p4f* 
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titioji  will  have  the  same  effect,  in  equity,  as  an  actual  partttioii 
at  law. 


By  writ  of         26.  Tenants  in  common  are  compellable  to  scTer  their 

tates  by  writ  of  partition  under  the  statutes  31  &   32  Hen.  YIU. 

Tit.  18.  e.  2.  and  8  &  9  Will.  III.  c.  3L  which  have  been  already  stated. 

§  ^-  27.  in  a  writ  of  partition,  a  rule  to  s^ew  cause  was  grant- 

ed,  and  afterwards  made  absolute,  on  affidavit  of  service,  for  the 

Thaaet, '«      Court  to  proceed  to  examine  the  title  of  the  defendant ;  process 

Bi*di^R«       having  been  duly  returned,  the  declaration  entered,  and  no  ap- 
pearance entered  by  the  tenant  within  ten  days.    The  Coar^ 

*  539         ^^  making  the  rule  absolute,  appointed  to  proceed  on  *Aie  ex- 

anunation  in  open  court  on  the  next  day.  Accordingly  Seij. 
Walker  for  the  demandant  opened  his  tide,  of  which  abstracts 
had  previously  been  left  with  tiie  judges,  it  fortunately  proved 
not  to  be  very  intricate.  The  several  seisins,  descents,  devis* 
es,  and  conveyances  were  proved  by  affidavits.  The  deeds  asd 
wills  were  produced  and  read  ;  and  no  counsel  appeanng  for 
the  tenant,  the  Earl  of  Tbanet,  judgment  on  his  de&olt  was 
given  for  the  demandant,  to  hold  in  severalty  the  premises  de* 
manded  in  his  count  ;  in  some  of  which  he  was  seised  of  two 
undivided  third  parts,  and  in  others  of  a  moiety  only,  in  common 
with  Lord  Thanet    A  writ  of  partition  was  awarded. 

In  a  subsequent  term  the  sheriff  returned  that  he  had  execu. 

ted  the  same,  in  the  presence  of  persons  who  attended  fer  the 

plaintiff  and  defendant  respectively ;  and  specified  in  bos  retain 

the  several  parcels,  with  their  metes  and  boundari^  :  herenpoai 

Walker  for  the  plaintiff  moved  for  final  judgment,  qvoi  partUk 

sit  itabUis.    The  rule  for  which  was  made  absolute  the  last  day 

of  the  term,  on  affidavit  of  notice  to  the  defendant,  and  tenoits 

in  possession. 

Dyar  ▼.  Bui-       '^  ^^  ^^^^  lately  held,  that  the  statute  8  &  9  WilL  111.   c  %\. 

lock,  1  Bot,    applies  only  to  those  cases  where  the  tenant  does  not  a{^;iear. 

By  Partition       ^^*  Partitions  of  estates  held  in  common  are  now  nsoally 

in  Chancery,  madj&  by  a  Commission  out  of  Chancery,  in  the  same  manner  as 

Tihia.  c.  8.  partitions  of  joint  tenancies  ;  in  such  case  it  is  not  necessary 

V  »  ^'.'  '  }^^^  every  part  of  the  estate  should  be  divided  ;  for  it  is  suffideal 

'  if  each  tenant  in  common  have  an  equal  share  of  the  whcde. 
Clarendon  v.      29.  A  partition  was  decreed  of  an  estate,  which  consisted, 
Wm0.^446!  ^*  ^^^^  otl*e^  things,  of  a  great  house  and  ♦park.    The  defend* 

*  540         ^^^  insisted  to  have  one  third  of  the  house,  and  also  a  third  of 

the  park,  assigned  to  him  by  the  commissioners,  who  were  to 
make  the  partition.  It  was  urged  for  him,  that  as  he  was  enti- 
tied  to  a  third  of  the  whole,  so  consequentiy  he  was  to  have  a 
third  of  the  house  and  park ;  and  in  many  cases  in  the  law, 
things  entire  in  their  nature,  as  a  house,  a  mUl,  or  an  advowaoi^ 
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migplit  be  £?ided.  So  a  tenant  in  common  should  have  half 
the  hooae,  every  other  toll  dish,  and  every  other  term  of  the 
dmrchy  &c.  That  thus  it  would  be  at  law,  in  case  of  a  x^rit  of 
partition,  and  equity  followed  the  law. 

Lord  Parker'  said, — Care  must  be  taken  that  the  defendar.t 
fthoold  have  one  third  ]^art  in  value  of  the  estate  ;  but  there  was 
no  colour  of  reason  that  any  part  of  the  estate  should  be  lessened 
in  Tslue,  in  order  that  the  defendant  should  have  one  third  of  it 
Now  if  the  defendant  should  have  one  third  of  the  house  and 
this  would  very  much  lessen  the.value  of  both.     If  tbere 
three  housea  of  different  value  to  be  divided  among  three,  it 
Tvould  not  be  right  to  divide  every  house,  for  that  would  be  to 
spoil  every  bodse.     But  some  reoompence  was  to  be  made,  ei- 
ther by  a  sum  of  money,  or  rent  for  owelty  of  partition,  to  those 
v^rho  had  the  houses  of  less  value,     it  was  true,  if  there  were 
but  one  house,  or  mill,  or  advowson,  to  be  divided,  than  that  en- 
^re  thing  must  be  divided  in  manner  as  the  other  side  conten- 
ded ;  secui  when  there  were  other  lands,  which  n^ght  make  up 
the  defendant's  share.     Therefore,  since  the  plaintiff  and  his 
ivife  had  two  thirds,  he  recommended  that  the  house  and  park 
should  be  iillowed  to  them  ;  and  that  a  liberal  aUowance  out  of 
the  rest  of  the  *estate  sho  uld  be  made  to  the  defendant,  in  Ueu,  •  54} 

of  his  share  of  the  house  and  park. 

30.  Where  an  infant  is  tenant  in  common  with  an  adult,  and 
a  partition  of  the  estate  b  directed  by  the  Court  of  Chancery ; 
the  oonveyimces  to  be  made  in  puiisuance  of  the  partition,  are 
respited,  till  the  infant  comes  of  age. 

SI.  Sir  Gkoige  Strode  devised  divers  manors,  &c.  to  trusr  Hertford 
tees  and  their  heirs,  in  trust  for  his  two  grand,  daughters,  Lady  t  P.  Wms. 
Hertford  and  Lady  Brook.  On  a  bill  for  a  partition,  Lord  ^^^ 
King  said — **  Pecree  a  partition,  and  for  that  purpose  tet  a 
commission  issue  to  allot  one  moiety  in  severalty  to  the  plaintiff, 
the  Lord  Brook,  and  the  other  moiety  in  severalty  to  Lady 
Hertford,  to  hold  to  them  according  to  their  respective  estates, 
which  ihey  are  entitled  to  under  the  will :  and  let  the  plaintiff 
and  the  defendant,  the  Lady  Hertford,  be  respectively  quieted 
in  the  possession  of  the  premises  severally  to  be  allotted  as 
aforesaid  :  but  for  as  much  as  the  infant  plsJntiff  cannot  join  in 
a  conveyance  of  the  moiety  to  the  Lady  Herdford,  so  that  there 
cannot  be  mutual  conveyances,  let  the  conveyances  to  be  made 
by  the  trustees  of  the  legal  estate  be  respited,  until  the  infant 
plaintiff  comes  to  twenty-one,  or  farther  order  of  tfie  Court ; 
at  which  time  all  parties  interested  may  join  in  mutual  convey, 
ances.'* 
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82.  On  a  bill  by  a  tenant  in  common  for  a  partition  ^gmoai 
a  tenant  for  life,  and  an  infant  tenant  in  taQ  in  remainder  ct 
tbe  other  moietj ;  the  usual  decree  for  partition  to  hold  and 
enjoy  in  severalty,  and  for  mutual  conveyances,  was  made.  But 
day  was  given  to  the  infant,  till  after  he  came  of  age,  to  fibow 
cause  against  the  decree. 

*0n  a  motion  made  by  the  plamtiff  to  respte  the  ezecntkm 
of  tbe  conveyance  till  the  in&nt  came  of  age ;  the  queatioii 
was,  whether  the  plaintiff  was  obliged  to  convey  till  the  io&ni 
came  of  age ;  because  ha  could  not  have  a  convejayace  fitxm 
him  till  that  time. 

Sir  J.  Strange,  M.  R*  was  of  opmion,  that  the  conveyuioe 
by  the  plaintiff  ought  to  be  made  immediately,  according  to  Ae 
decree ;  and  took  a  distinction  between  this  case  and  that  of 
Brook  V.  Hertford.  In  that  case  the  bill  for  partition  was 
brought  by  the  infant ;  in  this,  it  was  by  an  adult,  against  an 
infant ;  but  at  the  importunity  of  counsel,  leave  was  pven  to 
move  it  agmn  before  the  Lord  Chancellor,  who  declared  Us 
opinion  that  the  conveyance  ought  to  be  mutual,  not  only  as  to 
the  thin;,  but  also  in  point  of  time ;  and  said  that  tbe  case  of 
Brook  V.  Hertford,  though  different  in  some  circumstances,  was  a 
considerable  authority;  and  ordered  the  conveyance  by  die 
plaintiff  to  be  respited. 

iS.  By  the  statute  41  Geo.  8.  e.  109.  $  16.  it  is  enacted 
that  it  shaD  be  lawful  for  the  commissioners  in  indosure  aets^ 
upon  tbe  request  in  writing  of  any  joint  tenants,  coparceners,  or 
tenants  in  common,  or  any  or  either  of  them,  or  of  the  hns* 
bands,  guardian^  trustees,  committees,  or  attomies  of  such  as 
are  under  coverture,  minors,  lunatics,  or  under  any  other  iaea- 
pacity,  or  absent  beyond  seas,  to  make  partition  aad  <2rVumi 
of  the  estates  and  allotments,  to  such  of  the  said  ownera  or 
proprietors  who  shall  be  entitled  to  the  same  as  jomt  tenants^ 
coparceners,  or  tenants  in  common ;  and  to  aUot  the  same  ac- 
cOTdingly,  in  severalty. 

'84.  The  last  manner  in  which  estates  in  common  may  be  dis- 
solved, is,  by  uniting  all  the  titles  in  one  tenant,  by  purchase  or 
otherwise  ;  which  bringfs  the  whole  to  one  estate  in  severalty. 
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